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tl905.        S 1904  and  1905. 

(lii) 


In  the  cases  reported  in  this  series  the  court  has  ap- 
proved the  conclusion  reached,  and  adopted  the  recom- 
mendation made  as  a  correct  disposition  of  the  particular 
case  in  which  the  decision  is  rendered.  They  are  unofficial 
in  the  sense  that  the  court  has  not  necessari  ly  approved  all 
of  the  propositions  of  law  advanced  as  indicated  either  in 
the  syllabi  or  in  the  opinions  themselves. 
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(V) 


LAW  ESTABLISHING  THE  SUPREME  COURT  COM- 
MISSION. 


Laws,  1901,  chapter  2&  page  331. 
Compiled  Statutes,  1903,  chapter  19,  sections  22e  to  22k, 


SiscTiON  1.  The  Supreme  Court  of  this  State,  is  hereby 
authorized  to  appoint  by  the  unanimous  vote  and  order  of 
the  Judges  of  said  Court,  nine  (9)  Commissioners  of  said 
Court  and  such  stenographers  as  the  Court  may,  from 
time  to  time,  deem  necessary  for  the  aid  of  such  Commis- 
sioners. 

Section  2.  No  person  shall  be  appointed  as  such  Com- 
missioner who  is  not  a  practicing  lawyer  in  good  standing, 
possessing  the  qualifications  required  for  the  office  of  Judge 
of  the  Supreme  Court  of  this  State,  and  none  of  said  Com- 
missioners shall  practice  law  while  holding  such  position. 

Section  3.  Six  of  said  Commissioners  and  their  stenog- 
raphers shall  be  appointed  for  the  period  of  one  year  and 
three  of  said  Commissioners  and  their  stenographers  shall 
be  apix)inted  for  the  i>eriod  of  two  years  from  and  after 
April  10,  1903,  unless  the  appointment  be  withdrawn  by 
the  Supreme  Court  by  the  unanimous  vote  and  order  of 
the  Judges  thereof  before  the  expiration  of  said  term. 
[iVmended  1903,  chapter  37,  page  287,  Laws  of  1903.] 

?|>  T*  3JC  'l^  'P  9]C 

Section  6.  All  vacancies  occurring  in  the  position  of 
Commissioners  or  stenographers  therefor,  shall  be  filled  in 
like  manner  as  an  original  appointment. 

Section  7.  The  Supreme  Court  shall  prescribe  by  gen- 
eral rule,  the  mode  of  hearing  and  procedure  before  said 
Commissioners,  as  well  as  the  duties  of  such  Commission- 
ers and  stenographers. 

Section  8.  Whereas,  an  emergency  exists,  this  Act  shall 

take  effect  and  be  in  force  from  and  after  its  passage  and 

approval. 

Approved  March  19, 1901. 
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Malleable  Iron  Works  y.  Phceniz  Ins.  Co.,  25  Conn.,  465 164 

Wckle  y.  Phenlx  Ins.  Co.,  119  Ind.,  292 164 

Home  Fire  Ins.  Co.  y.  Gumey,  56  Neb.,  306 165 

Home  Fire  Ins.  Co.  y.  Fallon,  45  Neb.,  554 165 

Hartford  Fire  Ins.  Co.  y.  Landfare,  63  Neb.,  559,  88  N.  W.  Rep., 

779 165 

Phenlx  Ins.  Co.  y.  Allen,  109  Ind.,  273 165 

Rogers  y.  Phenlx  Ins.  Co.,  121  Ind.,  570 165 

Kausal  y.  Minnesota  Farmers'  Mutual  Fire  Ins.  Ass'n,  31  Minn., 

17   165 

Lamb  v.  Council  Bluffs  Ins.  Co.,  70  la.,  238 165 

Crescent  Ins.  Co.  v.  Camp,  71  Tex.,  503 165 

Breckenridge  y.  American  Central  Ins.  Co.,  87  Mo.,  62 165 
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Dunbar  v.  Phenlx  Ins.  Co.,  72  Wis.,  492 165 

^tna  Live  Stock  Fire  ft  Tornado  Ins.  Co.  y.  Olmstead,  21  Mich., 
at  page  252 165 

Insarance:   Attornets'  Fees. 

Q«rman  Ins.  Co.  v.  Eddy,  37  Neb.,  461,  462 169 

Insurance:   Fobfeitube:   Conveyance:   Reconvetancb. 

Home  Fire  Ins.  Co.  v.  Johansen,  69  Neb.,  at  page  352 836 

State  Ins.  Co.  v.  Schreck,  27  Neb.,  527 836 

Omaha  Fire  Ins.  Co.  v.  Dierks  ft  White,  43  Neb.,  473 836 

Johansen  v.  Home  Fire  Ins.  Co.,  54  Neb.,  548 836 

Power,  Tutrix,  etc.,  v.  Ocean  Ins.  Co.,  19  La.,  28  836 

Lane  v.  Maine  Mutual  Fire  Ins.  Co.,  12  Me.,  at  page  47 836 

Phenix  Ins.  Co.  v.  Holcombe,  57  Neb.,  622 836 

Insurance:   FoBFErrtjRE:   Waiyeb. 

Home  Fire  Ins.  Co.  y.  Phelps,  51  Neb.,  623,  71  N.  W.  Rep.,  303, 

578,  581 
Insurance:   Mutual  and  Stock  Comfandib :    Distinction. 

Hale  v.  Mechanics'  Mutual  Fire  Ins.  Co.,  6  Gray  (Mass.),  169,  66 

Am.  Dec,  410 166 

McCoy  v.  Roman  Catholic  Mutual  Ins.  Co.,  152  Mass.,  272,  25  N. 

E.  Rep.,  289 166 

Eilenberger  v.  Protective  Mutual  Fire  Ins.  Co.,  89  Pa.  St.,  464..  166 

Columbia  Ins.  Co.  v.  Cooper,  50  Pa.  St.,  331 167 

Kausal  v.  Minnesota  Farmers'  Mutual  Fire  Ins.  Ass'n,  31  Minn., 

17   167 

Liverpool  ft  London  ft  Globe  Ins.  Co.  v.  Ende.  65  Tex.,  118. . . .  167 

Insurance:   Notice  of  Contract  to  Sell. 

Allemania  Fire  Ins.  Co.  y.  Peck,  133  111.,  220,  23  Am.  St.  Rep., 
618   837 

Insurance:  Notice  of  Proofs  of  Loss:   Waiter. 

German  Ins.  ft  Savings  Institution  v.  Kline,  44  Neb.,  395 146 

Dwelling  House  Ins.  Co.  v.  Brewster,  43  Neb.,  528 146 

Phenix  Ins.  Co.  v.  Bachelder,  32  Neb.,  490 146 

Omaha  Fire  Ins.  Co.  v.  Dierks  ft  White,  43  Neb.,  473* 146 

iEtna  Ins.  Co.  v.  Simmons,  49  Neb.,  811 146 

Insurance:  Poweb  of  Agent  to  Contract. 

Farmers  ft  Merchants  Ins.  Co.  v.  Graham,  50  Neb.,  818 388 

Insurance:    Principal  and  Agent:     Acts  of  Agent  Binding  on 
Company. 

Crouse  v.  Hartford  Fire  Ins.  Co.,  79  Mich.,  249 168 

Niagara  Ins.  Co.  v.  Lee,  73  Tex.,  641 168 

Eilenberger  v.  Protective  Mutual  Fire  Ins.  Co.,  89  Pa.  St.,  464. .  168 

Insurance:   Reformation  of  Policy. 

2  Pomeroy,  Equity  Jurisprudence  (2d  ed.),  845 149 
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Insurance:     Refobmatioit  ot  Pouot.  pagb 

Maher  v.  Hibernia  Ins.  Co.,  67  N.  T.,  283 149 

Lansing  7.  Commercial  Ins.  Co.,  Limited,  4  Neb.,  (Unof.),  140. .  151 

Insurance:   Statutes:  CoirsTiTDTionALiTT:  Attobnets'  Fees. 

Farmers  ft  Merchants  Ins.  Co.  y.  Dobney,  62  Neb.,  213,  86  N.  W. 

Rep.,  1070 131,  140 

Lancashire  Ins.  Co.  v.  Bush,  60  Neb.,  116 141,  150 

Insurance:  Waives  in  Wbitino  on  Pouot. 

German  Ins.  Co.  y.  Heiduk  A  Skibowski,  30  Neb.,  288 168 

Hartford  Fire  Ins  Co.  y.  Landfare,  63  Neb.,  559 168 

Intoxicating  Liquors:    Statutes  Mandatobt. 

State  y.  Reynolds,  18  Neb.,  431 785 

Vanderlip  y.  Derby,  19  Neb.,  165 785 

Judgrment:   Assignment  to  Evade  Exemption  Law. 

Bishop  y.  Middleton,  43  Neb.,  10 816 

Judgment:   Based  on  Iebelevant  Evidence. 

First  Nat  Bank  of  Plattsmouth  y.  Gibson,  57  Neb.,  246 277 

Union  Stock-Yards  Co.  y.  Goodwin,  57  Neb.,  138 277 

Judgment:  Collatebal  Attack. 

Gayer  y.  Parker  &  Son,  24  Neb.,  643 181 

Slater  y.  Skirying,  51  Neb.,  108.- 181 

Maryott  ft  McHurron  y.  Gardner,  50  Neb.,  320 181 

Ayres  y.  Duggan,  57  Neb.,  at  page  753 181 

State  y.  Buftalo  County,  6  Neb.,  at  page  461 181 

Hilton  y.  Bachman,  24  Neb.,  490 182 

Taylor  y.  Coots,  32  Neb.,  30 182 

Bryant  y.  Estabrook,  16  Neb.,  217,  20  N.  W.  Rep.,  245 219 

Chase  y.  Miles,  43  Neb.,  687,  62  N.  W.  Rep.,  35 219,  220 

Stenberg  y.  State,  48  Neb.,  at  page  316,  67  N.  W.  Rep.,  190 219 

Judgment:   Default:  Vacation:   Disgbetion. 

Lichtenberger  y.  Worm,  41  Neb.,  856 69 

Judgment:   Existence  of:   Pboof. 

Burge  y.  Gandy,  41  Neb.,  149 530 

Judgment:   Intebest. 

Connecticut  Mutual  Life  Ins.  Co.  y.  WesterhofC,  58  Neb.,  379 .. . .  319 
Hayemeyer  y.  Paul,  45  Neb.,  373 319 

Judgment:    Limitation  of  Actions:     Suspension  Dubino  Appeal 
AND  Ebbob. 

Sedgwick,  Statutory  and  Constitutional  Law,  305 46 

Wakeflled  y.  Brown,  37  N.  W.  Rep.,  (Minn.),  788 45 

Dewey  y.  lAtson,  6  Cal.,  at  page  134 46 

Bnglund  y.  Lewis,  25  Cal.,  337 46 

Smart  ft  Eyans  y.  Mason,  2  Heisk.  (Tenn.),  223 46 

Fairbanks  y.  Devereauz,  58  Vt,  359,  3  AtL  Rep.,  500 46 
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Judgment:    Limitition  of  Actions:     Suspension  Dubing  Appeal 

AND  BrSOB.  PXQc 

Houck  V.  Dunham,  92  Va.,  211.  23  S.  E.  Rep.,  238 46 

Pennock  v.  Hart,  8  S.  A  R.  (Pa.),  369 46 

Judgment:   Mistake:   Ck>iXATERAL  Attack. 

Toogood  V.  Russell,  3  Neb.  (Unof.),  189,  91  N.  W.  Rep.,  249. .. .     27 

Judgment:   Pbesuhptions  as  to  Reoobd. 

2  Ency.  PL  ft  Pr.,  441,  428-433 728 

Beatrice  Savings  Bank  y.  Beatrice  Chautauqua  Assembly,  64 

Neb..  592.  74  N.  W.  Rep..  1065 728 

Ailing  v.- Fisher,  55  Neb.,  239,  75  N.  W.  Rep.,  536 728 

Judgment:    Proof  of  What. 

1  Freeman,  Judgments  (4th  ed.),  sec.  154 80 

Judgment:   Res  Judicata. 

State  y.  Board  of  County  Commissioners  of  Buffalo  County,  6 

Neb.,  452 220 

Stenberg  y.  State,  48  Neb.,  299 220 

Brown  y.  Jones,  55  N.  W.  Rep.  (Minn.),  54 220 

Sees.  Ill,  212,  Herman,  Estoppel  and  Res  Judicata 659,  660 

Fulllam  y.  Drake,  75  N.  W.  Rep.  (la.),  479 821 

Ross  y.  City  of  Portland,  105  Fed.  Rep.,  682 821 

Foulke  y.  Thalmessinger,  158  N.  Y.,  725 821 

Judglnent:     Setting  Aside  for  Misunderstanding  Between  At- 
torney AND  Calient. 

McKlnley  y.  Tuttle,  34  Cal.,  235 721 

Panesi  y.  Boswell,  12  Heisk.  (Tefnn.),  323 721 

Searles  y.  Christensen.  5  S.  Dak.,  650 721 

Anthony  y.  Karbach,  64  Neb.,  509,  90  N.  W.  Rep.,  243 721 

Bnnis  y.  Fourth  Street  Building  Ass'n,  71  N.  W.  Rep.  (la.), 

426   721 

Cleveland  v.  Hopkins,  13  N.  W.  Rep.,  (Wis.),  225 721 

Judgment:    Vacation  After  Term:     Equity. 

Secord  v.  Powers,  61  Neb.,  615 719 

Meyers  v.  Smith,  59  Neb.,  30 719 

JvLdgment:  Vacation:    Defense  on  Merit. 

Hughes  v.  Housel,  33  Neb.,  703 905 

Judgment:   Vacation  During  Term. 

Bradley  v.  Slater,  55  Neb.,  334 412,  414 

Smith  v.  Pinney,  2  Neb.,  139 414 

VoUand  v.  Wilcox.  17  Neb.,  46 414 

Harris  v.  State,  24  Neb..  803 '. 414 

Symns  v.  Noxon,  29  Neb.,  404 414 

Bigler  y.  BaJier,  40  Neb.,  325 414 

Judicial  Sales:   Mortgages:   Taxation:   Deposit  by  Purchaser. 

Green  v.  Diezel,  3  Neb.  (Unof.),  818 20,  24,  25 

CummingB  y.  Hart,  4  Neb.  (Unof.),  20 24,  26 
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Jury:    Selection:    Challenge.  paob 

Wiseman  v.  Bruns,  36  Neb.,  467 664 

Dodge  V.  The  People,  4  Neb.,  220 664 

Coll  V.  State,  62  Neb.,  15 664 

Justices  of  the  Peace:    Appeal  and  Erbob:     Filing  Transcript: 
Dismissal. 

Continental  Building  ft  Loan  Ass'n  v.  Mills,  44  Neb.,  136 713 

Landlord  and  Tenant:   Fraudulent  Representations:   Estoppel. 

Wolfe  V.  Arrott,  109  Pa.  St.,  473, 1  Atl.  Rep.,  333 707,  708 

Pryor  v.  Foster,  1  N.  Y.  Supp.,  774,  29  N.  B.  Rep.,  123 707,  708 

Barr  v.  Kimball,  43  Neb.,  766 707,  710 

Meyers  v.  Rosenback,  25  N.  Y.  Supp.,  521 708 

Cleves  V.  Willoughby,  7  Hill  (N.  Y.),  83 708 

Reeves  y.  McComeskey,  32  Atl.  Rep.  (Pa.),  96 708 

Libel  and  Slander:   Intent. 

Bigelow's  Odgers,  Libel  and  Slander  (Am.  ed.),  5^ 344 

3  Sutherland,  Damages,  650,  651 344 

Libel  and  Slander:   Position  in  Socdett. 

3  Sutherland,  Damages,  653 345 

Libel  and  Slander:   Words  Actionable  Per  Se. 

Hendrickson  y.  Sullivan,  28  Neb.,  329 344 

Barr  v.  Birkner,  44  Neb.,  197 344 

Herzog  v.  Campbell,  47  Neb.,  370 * . .  344 

Licenses:   Bt  Implication. 

Cooley,  Torts,  page  303 776, 

Licenses:    Damages:    Personal  Injurt. 

Manning  v.  Chesapeake  ft  O.  R.  Co.,  16  L.  R.  A.  (W.  Va.)',  271. .  775 
Sweeney  v.  Old  Colony  ft  N.  R.  Co.,  10  Allen  (Mass.),  368,  87 

Am.  Dec.,  664 775 

Dlebold  V.  Pennsylvania  R.  Co.,  50  N.  J.  Law,  478 775 

Gillis  V.  Pennsylvania  R.  Co.,  59  Pa.  St.,  129,  98  Am.  Dec.,  314. .  776 

Limitation  of  Actions:    Attorney's  Services. 

Buswell,  Limitations  and  Adverse  Possession,  sec.  194 255 

Kalicious  Prosecution:   Advice  of  Counsel. 

Turner  v.  O'Brien,  5  Neb.,  642,  546 876 

Jonasen  v.  Kennedy,  39  Neb.,  313 877 

Maiming  v.  Finn,  23  Neb.,  511 877 

Peterson  v.  Reisdorph,  49  Neb.,  529 877 

Jensen  v.  Halstead,  61  Neb.,  249 877 

Johnson  v.  Miller,  29  N.  W.  Rep.  (la.),  743 879 

Holliday  v.  Holllday,  55  Pac.  Rep.  (Cal.),  703 879 

Smith  V.  Liverpool  ft  London  ft  Globe  Ins.  Co.,  40  Pac.  Rep. 

(Cal.),  540 879 

JCalicious  Prosecution:    Probable  Cause:    Directing  Verdict. 

Bechel  v.  Pacific  Express  Co.,  65  Neb.,  826,  91  N.  W.  Rep.,  853....  527 
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Maynard  7.  Sigman,  65  Neb.,  590,  91  N.  W.  Rep.,  576 793 

Bechel  v.  Pacific  Express  Co.,  65  Neb.,  826,  91  N.  W.  Rep.,  853...  793 
Nehr  v.  Dobbs,  47  Neb.,  863 793 

Man  damns:    Adequate  Remedy  at  Law. 

State  y.  Scott,  17  Neb.,  at  page  688 379 

State  V.  Cornell,  54  Neb.  158 379 

State  y.  Babcock,  22  Neb.,  at  page  47 379 

State  y.  Merrell,  43  Neb.,  575 379 

State  y.  Klnkaid,  23  Neb.,  641 879 

MaTidainus:    Definition. 

Commonwealth  of  Kentucky  y.  Dennison,  24  How.  (U.  S.),  66. .  240 
State  y.  Wenzel,  55  Neb.,  210 240 

Mandamoa :   When  Not  Pbopeb:   Remedy  at  Law. 

2  Dillon,  Muncipal  Corporations  (4th  ed.),  sec.  831 240 

State  y.  Mayor  and  City  Council  of  Lincoln,  4  Neb.,  260 240 

Horton  y.  State,  60  Neb.,  701 240 

State  y.  City  of  Kansas  City,  17  Pac.  Rep.  (Kan.),  185 240 

JCaster  and  Servant:  Assuming  Risks. 

Byans  Laundry  Co.  y.  Crawford,  67  Neb.,  153 293 

Mechanics'  Liens:    Against  Building  Separate  fbom  Land. 

Pickens  y.  Plattsmouth  Land  and  Investment  Co.,  31  Neb., 

585 212,  216,  219 

Henry  &  Coatsworth  Co.  y.  Fisherdick,  37  Neb.,  207,  55  N.  W. 

Rep.,  643 217 

Waterman  y.  Stout,  38  Neb.,  396,  56  N.  W.  Rep.,  987 217 

Hoagland  y.  Lowe,  39  Neb.,  397,  58  N.  W.  Rep.,  197 217 

Carpenter  y.  Leonard,  5  Minn.,  119 218 

Mechanics'  Liens:    Against  Building:    Title  of  Pubchaseb:    Re- 
plevin. 

Waters  y.  Reuber,  16  Neb.,  99 213 

McDaniely.  Lipp,  41  Neb..  713 213,  220,  221 

Mills  y.  Redick,  1  Neb.,  437 220 

Ellsworth  y.  McDowell,  44  Neb.,  707,  62  N.  W.  Rep.,  1082 220 

Mechanics'  Liens:  "Appubtenances." 

Canisius  y.  Merrill,  65  111.,  67 271 

Hathaway  y.  Davis  ft  Rankin,  32  Kati.,  at  page  695 271 

Thompson  v.  Smith,  67  N.  H.,  409 271 

McDonald  v.  Minneapolis  Lumber  Ck>.,  28  Minn.,  262 271 

Phelps  &  Bigelow  Wind  Mill  Co.  v.  Shay,  32  Neb.,  23 272 

United  States  Investment  Co.  v.  Phelps  ft  Bigelow  Wind  Mill 
Co.,  54  Kan.,  144... 272 
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ISBncy.  PL  A  Pr.,  993,  995 276 

Xachaxilcs'  LiexuB:   LiEasehold  Intebest. 

Zabriskle  y.  Greater  America  Exposition,  —  Neb.,  — ,  93  N.  W. 
Rep.,  958 269,  27« 

Xechanics'  Liens:    Mobtoaoes:   Pbiobities:   EjYidenoi. 

Henry  ft  Coatsworth  Co.  y.  McCurdy,  36  Neb.,  863 86 

Goodwin  y.  Cunningham,  54  Neb.,  11 87 

Chapman  y.  Brewer,  43  Neb.,  890 • 87 

Henry  ft  Coatsworth  Co.  y.  Fisherdick,  37  Neb.,  207 87 

Xecbanics'  Iilens:   Statutes:   Construction. 

Rogers  T.  Omaha  Hotel  Co.,  4  Neb.,  64 218 

Xechanics'  liens:   Waives. 

Dowdy.  Dowd,  126  Mich.,  649 277 

Palmer  y.  Uncas  Mining  Co.,  70  Cal.,  614 277 

Ittner  V.  Hughes,  154  Mo.,  55 277 

Rand  y.  Grubbs,  26  Mo.  App.,  591 277 

Xechanics'  Liens:   When  Pbofeb. 

Wakefield  y.  Latey,  39  Neb.,  285 276 

Horton  y.  Thompson,  3  Tenn.  Ch.,  575 276 

Money  Received:   Contkaots  Bxecutobt:   Rescission. 

Wright  y.  Dickinson,  67  Mich.,  580 69 

Mortgages:    Assignments  of  Coupons:    Pbo  Tanto:    Assionmxnt 

OF  MOBTSAOE. 

New  England  Loan  ft  Trust  Co.  y.  Robinson,  56  Neb.,  60,  76 

N.   W.   Rep.,    415 483,489 

Ketchum  y.  Dutican,  96  U.  S.,  659 487 

Farmers'  Loan  ft  Trust  Co.  y.  Iowa  Water  Co.,  78  Fed.  R^.» 
881  488 

Mortgages:    Fobbglosubx:    "AenoN  at  Law":    Bxsoution. 

Simmons  Hardware  Co.  y.  Brokaw,  7  Neb.,  405 744 

Mortgages:    Fobeclosubb:   Amount  in  Notice  of  Sale. 

Stratton  y.  Reisdorph,  35  Neb.^  314 690 

Cook  y.  Foster,  55  N.  W.  Rep.  (Mich.),  1019 690 

Mortgages:    Fobbolosube:   Appbaisai.  and  Sale  in  Subdiyisionb. 

Smith  Bros.  Loan  ft  Trust  Co.  y.  Weiss,  66  Neb.,  210 104 

Michigan  Mutual  Life  Ins.  Co.  y.  Richter.  58  Neb.,  463 104 

Mortgages:  Fobbclosube:   Appbaisal:   "Fobthwith.'* 

Hubbard  y.  Hefnnessey,  2  Neb.   (Unof.),  816.,  90  N.  W.  Rep., 
220  424 

Mortgages:    Fobeglosubb:    Appbaisal:    Intebest  of  Debtob. 

Hart  y.  Beardsley,  67  Neb.,  145,  93  N.  W.  Rep.,  423 571 

Mortgages:   Fobeclosubb:   Appbaisal:   Objections  Aftbb  Sale. 
Phoenix  Mutual  Life  Ins.  Co.  y.  Williams,  8  Neb.  (Unot),  79, 
90  N.  W.  Rep.,  756 S97 
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Xortg^ages:   Fobeclosube:    Appraisal:    Objections  Afteb  Sale,    paqb 
Foster  y.  McKlnley-Lanning  Loan  &  Trust  Co.,  3  Neb.  (Unof.), 
65,  90  N.  W.  Rep.,  765 697 

Mortgages:     Fobeclosube:     Appratsal:     Omission. 

Nellgh  V.  Keene,  16  Neb.,  407 424 

Mortgages:    Foreclosure:     Appraisal:     Value. 

Nebraska  Loan  ft  Building  Ass'n  v.  Marshall,  61  Neb.,  534 ....  184 
Cole  V.  Wlllard,  62  Neb.,  839 184 

Xortgages:    Fobeclosube:     Attacuino  Decbee  to  Obder  of  Sale. 

Rector  v.  Rotton,  3  Neb.,  171 691 

Fried  v.  Stone,  14  Neb.,  398,  402 691 

Jarrett  v.  Hoover,  54  Neb.,  65 691 

Baldwin  v.  Burt,  54  Neb.,  at  page  290 691 

Wagenknecht  v.  Seeley,  55  Neb.,  at  page  770 691 

Nebraska  Loan  ft  Trust  Co.  v.  Hamer,  40  Neb.,  267 691 

Mortgages:    Forecix)sube:     Caveat  Empto:  . 

Norton  v.  Nebraska  Loan  ft  Trust  Co.,  35  Neb.,  466,  40  Neb., 
394    561 

Mortgages  I    Fobeclosube:     Decree:     Signatlhie  of  Judoe. 

Fouts  V.  Mann,  15  Neb.,  172 691 

Scott  y.  Rohman,  43  Neb.,  618 691 

Mortgages:     Foreclosure:     Deficiency:     Action  fob  After  Con- 
firmation. 

Thompson  v.  West,  59  Neb.,  677 49 

Patrick  V.  National  Bank  of  Commerce,  63  Neb.,  200,  88  N.  W. 
Rep.,   183 49 

Mortgages:     Foreclosure:     Deficiency:     Set-off   and    Counter- 
claim:    Waste. 
Smith  y.  Fife,  2  Neb.,  10 848 

Mortgages:    Foreclosure:    Description:    Objection  After  Sale: 
Prejudice. 

Cooper  y.  Foss.,  15  Neb.,  615 850,  851 

Fulton  V.  Ryan,  60  Neb.,  9 851 

Mortgages:   Fobeclosube:    Fob  Pabt  Due:    Redemption. 

Sta^ndish  v.  Bosberg,  27  Minn.,  175 332 

Dupee  y.  Salt  Lake  Valley  Loan  ft  Trust  Co.,  57  Pac.   Rep. 

(Utah),  845 332 

2  Jones,  Mortgages  (5th  ed.),  sec.  1459 332 

Mortgages:   Fobeclosube:    Fob  Pabt  Due:    Tebmi nation  of  Lien: 
Sflittino  Causes. 

Rains  y.  Mann.,  68  111.,  264 332 
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2  Black,  Judgments  (2d  ed.),  sec,  693 684 

Bes  Judicata:  Rule  in  Law  and  Equity. 

2  Black,  Judgments  (2d  ed.),  sees.  517,  518 339 

Sales:    Definition. 

Williamson  v.  Berry,  8  How.  Pr.  (U.  S.),  544 395 

Noy's  Maxims,  chap.  42 395 

Shepard's  Touchstone  of  Common  Assurances,  244. 395 
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Sales:  Definition.  page 

Commonwealth  y.  Davis,  12  Bush  (Ky.) ,  at  page  241 395 

Bigely  y.  Risher  ft  Wilson,  63  Pa.  St.,  at  page  154 39^ 

Massey  v.  State,  74  Ind.,  368 395 

Schenck  v.  Saunders,  13  Gray  (Mass.) ,  at  page  41 395 

Picard  y.  McCormick,  11  Mich.,  at  page  77 395 

Sales:   Ownebship. 

Bemjamin,  Sales  (Bennett's  ed.),  sees.  1,  6 394 

Sales:    Warranty:    Breach:     Damages:    Rescission:    Pleading. 

28  Am.  ft  Eng.  Ency.  Law  (1st  ed.),  827,  note  2 , 654 

Warder  y.  Fisher,  48  Wis.,  338 654 

Schouler,  Personal  Property  (3d  ed.),  610,  611 654 

Perley  y.  Balch,  23  Pick.  (Mass.),  282,  34  Am.  Dec,  56 654 

Brown  y.  Waters,  7  Neb.,  424 654 

Faulkner  y.  Klamp,  16  Neb.,  at  page  178,  20  N.  W.  Rep.,  220 654 

Symtis  y.  Benner,  31  Neb.,  at  page  596,  48  N.  W.  Rep.,  472 654 

Phenix  Iron  Works  y.  McEvony,  47  Neb.,  at  page  234,  53  Am. 

St.  Rep.,  at  page  531,  66  N.  W.  Rep.,  290 654 

American  Building  and  Loan  Ass'n  y.  Bear,  48  Neb.,  at  page  457, 

67  N.  W.  Rep.,  500 654 

Darner  y.  Daggett,  36  Neb.,  695,  53  N.  W.  Rep.,  608 654 

Set-off  and  Ck>unter-claini:   Definition. 

Sheibley  y.  Dixon  County,  61  Neb.,  409 848 

Sheriffs  and  Constables:   Authority  to  Employ  Guard:   Liability 

OF  Ck)UNTIES. 

Gage  County  y.  Kyd,  38  Neb.,  164 151,  153 

Street  Bailxoads:    Damages. 

U.  P.  Steam  Baking  Co.  y.  Omaha  Street  Railway  Co.,  4  Neb. 
(Unof.),  396,  94  N.  W.  Rep.,  533 417,  418 

Subrogation:    Homestead:    Mortgages:    Payment. 

Hill,  Trustees,  144 858 

Bohn  Sash  ft-Door  Co.  y.  Case,  42  Neb.,  281 858 

Blodgett  y.  Hitt,  29  Wis.,  169 859,  862 

Betts  y.  Sims,  35  Neb.,  840 859,  860 

Emmert  y.  Thompson,  52  N.  W.  Rep.  (Minn.),  31 859,  865 

Ayres  y.  Probasco,  14  Kan.,  175 860 

Leyy  y.  Martin,  48  Wis.,  198 861 

Payne  y.  Hathaway,  3  Vt.,  212 862 

Jones  y.  Parker,  51  Wis.,  218 863 

Home  Sayings  Bank  y.  Dierstadt,  168  111.,  618,  61  Am.  St.  Rep., 

146 863 

Bishop  V.  O'Connor,  69  111.,  431 863 

Borders  y.  Hodges,  154  111.,  498 863 

Coe  y.  New  Jersey  M.  R.  Co.,  31  N.  J.  Eq.,  105 864 

Tyrrell  y.  Ward,  102  lU.,  29 864 
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Subrogation:   Homestead:    Mobtgaoes:    Hayment.  paok 

Tradesmcto's  Building  Ass'n  v.  Thompson,  32  N.  J.  Bq.,  183 864 

Wilton  V.  Mayberry,  75  Wis.,  191, 17  Am.  St.  Rep.,  193 864 

Texas  Land  ft  Loan   Ck).  y.   Blalock,   76   Tex.,  85,   13   S.   W. 

Rep.,    12 864 

Southern  Building  ft  Loan  Ass'n  v.  Page,  46  W.  Va.,  302 864 

Faulk  y.  Callaway,  123  Ala.,  325,  26  So.  Rep.,  504 864 

Markillie  v.  Allen,  120  Mich.,  360,  79  N.  W.  Rep.,  568 866 

Backer  v.  Pyne,  130  Ind.,  288,  30  N.  B.  Rep.,  21 865 

Stevens  v.  King,  84  Me.,  291,  24  Atl.  Rep.,  850 865 

Johnson  v.  Tootle,  14  Utah,  482,  47  Pac.  Rep.,  1033 865 

Merchants  ft  Mechanics  Bank  v.  Tillman,  106  Oa.,  55,  81  8.  B. 

Rep..  794 865 

Prisbee  v.  Frisbee,  86  Me.,  444,  29  Atl.  Rep.,  1115 865 

Draper  v.  Ashley,  104  Mich..  527,  62  N.  W.  Rep.,  707 865 

Union  Mortgage,  Banking  ft  Trust  Go.  y.  Peters  ft  Trezevant,  72 

Miss.,  1058.  18  So.  Rep.,  497 865 

Dorrah  y.  Hill,  73  Miss.,  787,  19  So.  Rep.,  961 865 

Fowler  y.  Maus,  141  Ind.,  47,  40  N.  B.  Rep.,  56 865 

Bible  Y.  Wlsecarver,  50  S.  W.  Rep.  (Tenn.),  670 865 

Brown  y.  Rouse,  125  Cal.,  645 865 

Carolina  Interstate  Building  ft  Loan  Ass'n  y.  Black,  119  N.  Car., 

323 865 

Rice  Y.  Winters,  45  Neb.,  517 865 

iEtna  Life  Ins.  Co.  v.  Middleport,  124  U.  S.,  534 865 

Watson  Y.  Wilcox,  39  Wis.,  643 866 

Kitchen  y.  Mudgett,  37  Mich.,  81 866 

Fort  Dodge  Building  ft  Loan  Ass'n  y.  Scott,  53  N.  W.  Rep.  (la.), 

283,  284 866 

South  Omaha  Nat  Bank  y.  Wright  ft  Baldwin,  45  Neb.,  23 867 

Subrogation:    Oboeb  of  Lien. 

2  Pomeroy,  Bquity  Jurisprudence,  sees.  1211,  1419 685 

Supersedeas:  Amount  Insufficient:  Incbeasb  bt  Appellate  Coxtbt. 
Tulleys  y.  Keller,  42  Neb.,  788 871 

Supersedeas:    As  to  Past  of  Decbee. 

Covington  Stock  Yards  Co.  y.  Keith,  121  U.  S.,  248 871 

Johnston  y.  Craig,  61  Neb.,  98 871 

Supersedeas:    Fixing  Amount  Only:    Appuoation  to  Fix  Condi- 
tions. 
Carson  y.  Jansen,  65  Neb.,  423,  91  N.  W.  Rep.,  398 871 

Supersedeas:    Fixino  Tebmb:    Discbetion. 

Penn  Mutual  Life  Ins.  Co.  y.  Creighton  Theatre  Building  Co.,  51 
Neb.,  659 870 

Home  Fire  Ins.  Co.  y.  Dutcher,  48  Neb.,  756 870 

Taxation:    Action  on  Cebtificate:    When  Accbuss. 

lodence  y.  Peters,  64  Neb.,  425,  89  N.  W.  Rep.,  1041 50 
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Taxation:   Assessment:    Relation  to  Other  Pboperty.                    page 
State  V.  Osborn.  60  Neb.,  415 92 

Taxation:    Date  of  Lien. 

Ck)Oley,  Taxation  (1st  ed.),  43 639 

Taxation:    Definition  of  Owner. 

Union  Stock  Yards  Nat.  Bank  y.  Board  of  Commissioners  of 
.   Thurston  County,  65  Neb.,  410,  92  N.  W.  Rep.,  1022 639 

Taxation:    Distress  Warrant:    Injunction:    Railroads. 

Chicago,  B.  &  Q.  R.  Co.  v.  County  of  Custer,  —  Neb.,  — ,  95  N.  W. 
Rep.,  860 635,  636 

Taxation:    Foreclosure:    Certificates  ov  Liens:    Requisites. 

Orcutt  T.  Polsley,  59  Neb.,  575 24,  25 

Taxation:    Foreclosure:    Description. 

Merrill  v.  Van  Camp,  1  Neb.  (Unof.),  463,  96  N.  W.  Rep.,  344. .. .  794 

Taxation:   Levy  to  Pay  Judgment:    Limit. 

Dawson  County  v.  Clark,  58  Neb.,  756 246,  247 

Trial:   Instructions:   Assuming  Existence  of  Fact. 

City  of  Crete  v.  Childs,  11  Neb.,  252,  9  N.  W.  Rep.,  55 265 

Dunbler  v.  Day,  12  Neb.,  596,  41  Am.  Rep.,  at  page  776,  12  N.  W. 

Rep.,  109 265 

Bowie  V.  Spaids,  26  Neb.,  635,  42  N.  W.  Rep.,  700 265 

Farmers'  Loan  &  Trust  Co.  v.  Montgomery,  30  Neb.,  at  page  41, 

46  N.  W.  Rep.,  214 265 

Trial:   Instructions:    Estoppel  to  Complain. 

Carter  White  Lead  Co.  v.  Kinlin,  47  Neb.,  409 2,  9 

Barr  v.  City  of  Omaha,  42  Neb.,  341 2,  9 

Burlington  &  M.  R.  R.  Co.  v.  Schluntz,  14  Neb.,  421 9 

Republican  V.  R.  Co.  v.  Fellers,  16  Neb.,  169 9 

Republican  V.  R.  Co.  v.  Fink,  19  Neb.,  89 9 

Sioux  City,  etc.,  R.  Co.  v.  Brown,  13  Neb.,  317 9 

Trial:   Instructions:   Statement  of  Issues. 

Murray  v.  Burd,  65  Neb.,  427,  91  N.  W.  Rep.,  278 591 

Kyd  V.  Cook,  56  Neb.,  71 666 

Milton  V.  State,  6  Neb.,  136 666 

Cunningham  v.  Fuller,  35  Neb.,  58 666 

City  of  ?lattsmouth  v.  Boeck,  32  Neb.,  297 666 

City  of  Lincoln  v.  Beckman,  23  Neb.,  677 666 

Trial:   Instructions  with  Memorandum:  Prejudice. 

Herzog  v.  Campbell,  47  Neb.,  370 428 

Sioux  City  ft  P.  R.  Co.  v.  Finlayson,  16  Neb.,  578 428 

Trial:  Motion  for  Specie ic  Statement:   Prejudice. 

Phenix  Ins.  Co.  of  Brooklyn  v.  Covey,  41  Neb.,  724 68 
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Trial:   Verdict:    Estoppel.  pjlob 

Roggenkamp  v.  Hargreaves,  39  Neb.,  540 343 

Cervena  v.  Thurston,  59  Neb.,  at  page  344 343 

Brumback  v.  German  Nat.  Bank,  46  Neb.,  540 343 

Yankton,  N.  ft  S.  R.  Co.  v.  State,  49  Neb.,  at  page  274 343 

Trial:   Witnesses:   Cross-examination:   Collateral  Matters. 

Johnston  v.  Spencer,  51  Neb.,  198 122,  126 

Smith  V.  State,  5  Neb.,  181 ".  126 

George  v.  State,  16  Neb.,  at  page  321 126 

Frederick  v.  Ballard,  16  Neb.,  559 126 

Farmers'  Loan  &  Trust  Co.  v.  Montgomery,  30  Neb.,  at  page  39. .  126 

Hooper  v.  Brownltig,  19  Neb.,  at  page  428 127 

Republican  V.  R.  Co.  v.  Linn,  15  Neb.,  234 127 

Carpenter  v.  Llngenfelter,  42  Neb.,  728. 127 

Myers  v.  State,  51  Neb.,  517 127 

McDuffle  V.  Bentley,  27  Neb.,  380 127 

Trial:    Witness  Examined  by  Judge. 

Omaha  Brewing  Ass'n  v.  Bullnheimer,  68  Neb.,  387,  391 428 

Bartley  v.  State,  55  Neb.,  294 429 

Trusts:   Deeds:  Mortgages:   Sale  Out  of  Court. 

Comstock  V.  Michael,  17  Neb.,  288 848 

Trusts:    Funds  Deposited  to  Personal  Account. 

Cady  V.  South  Omaha  Nat  Bank,  46  Neb.,  756 281 

City  of  Lincoln  v.  Morrison,  64  Neb.,  822,  90  N.  W.  Rep.,  905. .. .  281 

Trusts:   Homestead:    Subrogation. 

Walsh  V.  Walsh,  1  Neb.  (Unof.),  719 684 

Verdict:    Informality. 

Zittle  V.  Schlesinger,  46  Neb.,  844 754 

Warranty:    Limitations:    Enforcement. 

Sycamore  v.  Sturm,  13  Neb.,  at  page  215 752 

Clark  V.  Deerlng  &  Co.,  29  Neb.,  293 752 

David  T.  Gosser,  41  Kan.,  414 762 

Warranty:  Waiveb. 

Aultman&Co.  v.  Trout,  27  Neb.,  199 690 


Citations  to  Statutes  and  Constitution. 


Statutes  referred  to  are  those  of  1901,  unless  otherwise  designated. 
Figures  in  parentheses  refer  to  the  Annotated  Statutes  for  1903. 


Appeal  and  Error:   Appeal:    Trial  de  Novo:    Practice.                  pags 
Chap.  125,  page  631,  Laws,  1903  (sec.  681a,  Ck)de  of  Civil  Pro- 
cedure)   887 

Appeal  and  Error:    Probate  Matters:     Jurisdiction. 
Sees.  42-48,  chap.  20,  Compiled  Statutes  (4806-4812), 

461,  462,  463,  464 
Sees.  234-238,  chap.  23,  Compiled  Statutes  (6099-6103) 462,  463 

Appeal  and  Error:  Reversal  for  Substantial  Defect. 

Sec.  145,  Code  of  Civil  Procedure 207 

Alteration  of  Instruments:    Summons. 

Sec.  1903,  Code  of  Civil  Procedure 457 

Animals:   Damages:  Taxation:   Pleading. 

Sees.  16-22,  art  1,  chap.  4,  Compiled  Statutes  (3217-3223) 543 

Attachment:    Affidavit  for  Service  by  Publication. 

Sees.  77,  78,  Code  of  Civil  Procedure 352,  353 

Attachment:    Levy:   Requisites. 

Sec.  205,  Code  of  Civil  Procedure 73,  78 

Bankruptcy:    Preferences. 

Sec.  60,  Bankruptcy  Law 606,  607 

Bastardy:  Record  of  Justice  of  the  Peace:   Conclusive  Evidence: 
I  mpeachment  :     Judgment. 
Chap.  37.  (Compiled  Statutes  (6250) 115,  116 

Colleges  and  XTniverslties:    Disbursement  of  Funds:     Salaries: 
Claims. 
Sees.  5,  25,  chap.  87,  (Compiled  Statutes  (11200, 11220) 844 

Corporations:    Manufacturing. 

Sec.  37,  chap.  16,  Compiled  Statutes 756 

Govts:  Rxtaxing:   Discretion. 

Bee.  623,  Code  of  Civil  Procedure 840,  341 

Oonnties:   Liability  on  Highways  and  Bridoes. 

Sees.  114-117,  chap.  78,  (>>mpiled  Statutes  (6132-6135) 231 

(xllx) 
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Courts,  Powers  of  Probate:    JuBiSDicnoN.  pagb 

Sec.  16,  art.  6,  Nebraska  Constitution 438 

Sec.  3,  chap.  20,  Compiled  Statutes  (4787) 438 

Grimes:    Imputed. 

Sees.  242,  246,  Criminal  Code 344 

Eminent  Domain:   Damages  Inadequate. 

Sec.  26,  chap.  78,  Compiled  Statutes  (6029) 313 

Erldence:    Reoobd  of  Deeds. 

Sec.  13,  chap.  73,  Compiled  Statutes  (10213) 847,  849 

Execution:    Time  of  Retubn. 

Sec.  510,  Ck>de  of  Civil  Procedure 349 

Forcible  Entry  and  Detainer:   Res  Judicata. 

Sec.  1021,  Code  of  Civil  Procedure 658 

Fraud:    Limitation  of  Actions:    Afplicabilitt  to  Rbaltt. 

Sec.  12,  CJode  of  Civil  Procedure 80,    83 

Frauds,  Statute  of:    Pabol  Aooeftance  of  Wutten  Offeb. 

Sec.  74,  chap.  73,  Compiled  Statutes  (10258) 358,  359 

Sec.  11,  Code  of  Civil  Procedure 359 

Frauds,  Statute  of:    Soopb. 

Chap.  32,  Compiled  Statutes  (5950  et  aeq.) 357 

Highways:    Damages:    Eminent  Domain. 

Sec.  21,  art  1,  Nebraska  ConsUtution 310,  312,  315 

Homestead:  Ck)NVETANCES :   Husband  and  Wnrs. 

Sees.  1,  4,  chap.  36,  Compiled  Statutes  (6200,  6203) 854,  855 

Homestead:    Exemption. 

Sec.  16,  chap.  36,  Compiled  Statutes  (6215) 225 

Homestead:    Suocession. 

Sec  17,  chap.  36,  Compiled  Statutes  (6216) 856 

Insurance:     Statutes:    Constitutionality:    Confejctt  of  Laws: 
Attorneys*  Fees. 
Sees.  43,  45,  51  et  seq.,  chap.  43,  Compiled  Statutes,  1899  (6474, 
6476,  6506  et  «eg.) 131,  139,  141,  150,  159,  161,  165,  169 

Intoxicating  Liquors. 

Chap.  50,  Compiled  Statutes  (7150  et  aeq.) 109,  110,  112 

Intoxicating  Liquors:   Remonstbance. 

Sec.  3,  chap.  50,  Compiled  Statutes  (7152) 781,  784 

Judgment:   Appeal  and  Esbob,  Enforcement  Dubino. 

Sec  591,  Code  of  Civil  Procedure *6 

Judgement:   Execution  in  District  Ooxjvt  on  Appeal. 

Sec.  239,  chap.  23,  Compiled  Statutes  (5104) 807 


CITATIONS  TO  STATUTES,  ETC.  li 

Judgment:    Interest.  paob 

Sec.  4,  chap.  44,  Ck>inpile<l  Statutes 319 

Judgment:    Limitation  of  Actions:    Suspension  Dubinq  Appeai* 
AND  Ebrob. 
Sec.  482,  Ck>de  of  Clyil  Procedure 44 

Judgment:   Vacation  After  Term. 

Sec  602,  Code  of  Civil  Procedure 716,  718,  719 

Jury:    Seij:ction:    Challenge. 

Sec.  665,  General  Statutes,  1873 663 

Lis  Pendens. 

Sec.  85,  Code  of  Civil  Procedure 189 

Handamus:   Remedy  at  Law. 

Sec.  646,  Code  of  Civil  Procedure 239,  379 

ICechanics'  Liens:    "Appurtenance." 

Sec  1,  art  1,  chap.  54,  Compiled  Statutes  (7100) 268,  269 

ICechanics'  Liens:    Building  Separate  from  Land. 

Art  1,  chap.  54,  Compiled  Statutes  (7100) 216 

Sec  1,  act  of  August  12, 1858,  Compiled  Statutes  (Minn.),  696. .  218 

Mortgages:    Foreclosure:     "Action  at  Law." 

Sees.  850,  851,  Code  of  Civil  Procedure 743,  744 

Mortgages:    Foreclosure:    Decree:    Signature  of  Judge. 

Sec.  447^  Code  of  Civil  Procedure 691 

Mortgages:   Foreclosure:   Deficiency. 

Sees.  847,  849,  Code  of  Civil  Procedure 305,  306 

Mortgages:   Foreclosure:   Deficiency:    Statutory  Construction. 

Sec.  848,  Code  of  Civil  Procedure 48,  49 

Mortgages:    Foreclosure  for  Part  Due. 

Sees.  856-861,  Code  of  Civil  Procedure 332 

Mortgages:   Foreclosure:   New  Appraisal. 

Sec  495,  Code  of  Civil  Procedure 349 

Municipal  Corporations:    Streets:    Paving,  Petition  for. 

Sec  69,  chap.  12a,  Compiled  Statutes 52,  54 

Kew  Trial:   Newly  Discovered  Evidence:  Time  of  Application. 

Sec.  316,  Code  of  Civil  Procedure 695 

Parties:   Representatives  of  Deceased  Persons. 

Sec.  835a,  chap.  23,  Compiled  Statutes,  1901  (5185) 902 

Pleading:   Jurisdiction:   Waiver. 

Sec.  96,  Code  of  Civil  Procedure 461 

Pleading:  Requisition:  Petition. 

Sec  92,  Code  of  Civil  Procedure 206 
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Proc6M:   Service  OF  Summons:  Time:   Justice  Coubt.                    paoi 
Sec.  911,  Ck>de  of  Civil  Procedure 468 

Public  School  Lands:   Leasing. 

Sec.  15,  chap.  80,  Compiled  Statutes  (9874) 879 

BepleTin:  Pbopebtt  Not  Taken:   Pbactice. 

Sec.  1043,  Code  of  Civil  Procedure 28 

Schools  and  School  Districts:  Taxation:  Statutobt  Constbuotion. 
Sees.  9, 11,  subdiv.  1,  and  sees.  11, 12,  subdiv.  2,  chap.  79,  Compiled 
Statutes  (11008,  11010, 11039, 11040) . . .  .242,  244,  246,  246,  247,  248 

Sheriffs  and  Constables:   Authobitt  to  Employ  Ouabd:   Liabilitt 

OF  COUNTIES. 

Sec.  5,  chap.  28,  Compiled  Statutes  (9031) 161,  168 

Supersedeas:  Monet  Judgment. 

Sec.  677,  subdiv.  1,  Code  of  Civil  Procedure 870 

Taxation:    Equalization:    Ck)NBTBucnoN. 

Sec.  4,  art  9,  (Constitution 87,  89 

Taxation:   Equalization:  Method  of  Pbocedubb. 

Sec.  70,  art.  1,  chap.  77,  Compiled  Statutes 90 

Taxation:   Fobeclosube:   When  Action  Accbues. 

Art.  4,  chap.  77,  Ck>mplled  Statutes 60,  61 

Sec.  2,  art  6^  chap.  77,  Compiled  Statutes 61 

Sec.  179,  revenue  act  of  1879 61 

Taxation:  Remedies  Exclusive. 

County  of  Logan  V.  Camahan,  66  Neb.,  686..... 61 

Taxation:   Time  of  Listing. 

Sees.  7, 10,  art  1,  chap.  77,  Compiled  Statutes 640 

Trial:   Inspection  of  Books  ob  Pafebs:  Disobetion. 

Sec.  394,  Ck>de  of  Civil  Procedure 278,  279.  280 

Trial:   Instbuctionb  to  Jubt  Afteb  Rbtibemsnt. 

Sec.  287,  Ck>de  of  Civil  Procedure 842 


Cases  Distinguished  in  this  Volume. 


Barr  v.  Kimball,  43  Neb.,  766.                                                               pao« 
Bauer  v.  Taylor 710 

Barr  v.  Lamaster,  30  Neb.,  688. 

Cook  V.  Paul 94 

Barr  v.  Ward,  36  Neb.,  905. 

Waller  v.  Deranleau 501 

Becker  v.  Anderson,  6  Neb.,  499. 

Genau  v.  Roderick 438 

Bohn  Mfg.  Co.  v.  Kountze,  30  Neb.,  719. 

Chaffee  v.  Sehestedt 742 

Cady  y.  South  Omaha  Nat.  Bank,  46  Neb.,  756. 

Chamberlain  v.  Chamberlain  Banking  House 281 

Chicago,  St.  P.,  M.  &  O.  R.  Co.  v.  Lundstrom,  16  Neb.,  254. 

Kitzberger  v.  Chicago,  R.  I.  &  P.  R.  Co 329 

City  of  Beatrice  v.  Black,  28  Neb.,  263. 

Postal  T.  Martin 540 

City  of  Friend  y.  Burleigh,  53  Neb.,  at  page  680. 

Kitzberger  v.  Chicago,  R.  I.  &  P.  R.  Co 328 

Cook  T.  Paul,  4  Neb.  (Unof.),  93. 

Paul  V.  Cook 467 

CummingB  v.  Emslie,  49  Neb.,  485. 

Chaffee  v.  Sehestedt 742 

Dale  Y.  Doddridge,  9  Neb.,  138. 

Burkholder  y.  Hollicheck 653 

Dawson  County  y.  Clark,  58  Neb.,  756. 

School  District  y.  McCormick 246 

Farmers'  Loan  &  Trust  Co.  y.  Iowa  Water  Co.,  78  Fed.  Rep.,  881. 

Curtiss  Y.  McCune 488 

German  Ins.  Co.  y.  Eddy,  37  Neb.,  461,  462. 

Fidelity  Mutual  Fire  Ins.  Co.  y.  Lowe 169 

German  Ins.  Co.  y.  Heiduk  &  Skibowski,  30  Neb.,  288. 

Fidelity  Mutual  Fire  Ins.  Co.  y.  Lowe 168 

Hagler  y.  State,  31  Neb.,  at  page  148. 

Waller  y.  Deranleau 503 

(Uu) 


AKeUED  AND  DET£l]il(!INKO 


•  * 


SUPREME  COURT  OF  NEBRASKA 

JANUARY  TERM,  A.  D.  1903. 


PBESEKT: 

HoH.  J.  J.  SULLIVAN,  Chimt  JusnoB. 

HOK.  SILAS  A.  HOLCOMB.  [  j^p^, 

HOK.  SAMUEL  H.  SEDGWICK,  J''" *~' 

Dbpartmsnt  No.  1.* 

HOH.  WILLIAM  O.  HASTINGS. 
Hon.  CHARLES S.  LOBI^«IER,t 
HOM.RH  HARD  GOLAN  VILLE,t 
HOK.  JOHN  S.  KIRKPATRICK. 

Dbpartmknt  No.  2.* 

Hon.  JOHN  B    BAKNES, 
Hon.  WILLIS  D.  OLDHAM 
Hon.  BOSCOE  pound. 

Departmrnt  No.  S.* 

Hon.  EDWARD  R.  DUFFIE 
Hon.  JOHN  H.  AMES, 
Hon.  I.  L.  ALBERT, 


CX>MMIflUONRBflW 


Joseph  P.  Parkins  v.  The  Missouri  Pacific  Railway 

Company.  § 

Filed  Janitabt  8,   1903.    No.  12,431. 

Ck>mmi8sioner'B  opinion.    Department  No.  8. 

1.  Contracts:  Brbach:  Damages:  Defense:  Appeal  and  Ebiob.  In 
an  action  to  recover  damages  for  an  alleged  breach  of  contract, 
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according  to  the  terms  and  in  the  manner  provided  for  therein, 
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the  verdict  of  a  Jury  will  not  be  set 'aside  unless  It  Is  unsup- 
ported by  the  eyidence  and  iajclearly  wrong. 

2.  Trial:  Insisugtions:  Pi^icS^as^t^visD  into:  Appeal  and  Bbbob. 
In  instructing  juries;,  ttif -practice  of  copying  the  pleadings  In 
order  to  state  the*1d8|^e^  lo  be  determined  is  not  to  be  commended. 
'  It  might  coi)fiXi^^ tilbury,  where  the  issues  are  numerous  and  the 
pleadingih.Qoi^plibated;  but  unless  we  can  fairly  say  that  such 
was  the*  rtedlt  a  verdict  will  not  be  set  aside  for  instructing  in 
that  itianner. 

8^'^]:%i|;;  *fNSTRUCTioNs:   Estoppel  to  Complxin.    One  cannot  complain 

***•  t*^cause  an  instruction  is  too  general  in  its  nature,  unless  he  has 

•  %.\«'  *     requested  the  court  to  give  one  which  is  more  explicit  and  the 

same  has  been  refused.    Carter  White  Lead  Co.  v.  Kinlin,  47  Neb./ 

409;  Barr  v.  City  of  Omaha,  42  Neb.,  341. 

4.  Trial:    Instbuctions:    Estoppel  to  Complain.    A  party  cannot  com- 
plain of  an  instruction  for  stating  an  issue  therein  which  w- 
properly  made  by  the  pleadings,  and  which  was  accepted  and 
tried  without  objection  on  his  part 

6.  Contracts:  Bbeagh:  Tbial:  Instructions  Approved.  Instruc- 
tions examined,  and  held  that  they  were  properly  given  and 
fairly  submitted  the  case  to  the  jury. 

6.  Appeal  and  Error:  Assignments:  EvmENCB.  Assignments  of  error 
on  account  of  receiving  and  rejecting  evidence,  although  too  gen- 
eral to  require  consideration,  examined,  and  held  not  to  contain 
reversible,  error. 

7.  Trial:  Misconduct:  Of  Jurob:  Known  to  Party:  Disclosure: 
Estoppel  to  Complain.  A  party  having  knowledge  of  facts,  dur- 
ing the  trial  of  a  cause,  which  he  claims  constitute  misconduct 
on  the  part  of  a  Juror,  must  make  the  same  known  to  the  court 
at  once,  and  have  the  matter  promptly  disposed  of.  This  he 
must  do  as  a  matter  of  good  faith,  ahd  he  will  not  be  permitted  to 
withhold  such  knowledge  from  the  court  during  the  trial,  allow 
the  case  to  be  submitted  to  a  jury  and  thus  speculate  upon  the 
verdict.  By  such  conduct  he  will  be  held  to  have  waived  his 
right  to  a  new  trial  on  that  ground,  unless  he  satisfy  the  court 
that  the  Juror,  as  a  matter  of  fact,  was  prejudiced  against  him 
thereby^  and  could  not  render  a  fair  and  impartial  verdict  in  the 
case. 

Error  from  the  district  court  for  Sarpy  county.    Tried 
below  before  SlabaugHj.  J.    Affirmed. 

F.  T.  Rcmsom  and  Weaver  d  Oilier ,  for  plaintiff  in  error. 

H.  G.  Lefler,  John  F.  Stout,  James  W.  Orr  and  B.  P. 
"Waggener.  contra. 
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Barnes,  C. 

The  plaintiff  commenced  this  action  In  the  district  court 
for  Sarpy  county,  to  recover  damages  for  a  breach  of  the 
following  contract,  to  wit : 

"This  agreement  made  this  5th  day  of  October,  1892,  by 
and  between  the  Missouri  Pacific  Railway  Company,  party 
of  the  first  part,  and  Joseph  P.  Parkins,  lessee  of  the 
Springfield  Gravel  Company,  party  of  the  second  part, 
witnesseth : 

"That  the  said  party  of  the  second  part  agrees  to  deliver 
to  the  party  of  the  first  part  in  such  amounts  as  may  be 
designated  from  time  to  time  by  said  party  of  the  first 
part,  fifty  thousand  yards  cubic  measure  of  good,  clean, 
marketable  gravel,  such  as  shall  be  in  the  judgment  of  the 
superintendent  of  the  said  party  of  the  first  part  suitable 
for  ballasting  the  road-bed  of  said  party  of  the  first  part, 
to  be  delivered  on  board  cars  and  measured  on  the  cars 
by  the  party  appointed  by  said  Missouri  Pacific  Railway 
Company  to  receive  the  same,  the  said  gravel  to  be  de- 
livered within  two  years  from  this  date,  but  the  times  and 
amount  of  delivery  of  gravel  within  such  period  to  be 
determined  by  the  party  of  the  first  part  as  it  shall  need 
the  same  from  time  to  time.  In  consideration  of  the 
premises,  the  said  party  of  the  first  part  agrees  to  pay  for 
said  gravel  forty-five  cents  per  cubic  yard,  delivered  on 
the  cars  as  aforesaid,  during  the  preceding  month. 

"In  witness  whereof  the  imrties  hereunto  have  set  their 
hands  this  5th  day  of  October,  1892." 

He  alleged  in  his  petition  that  he  delivered  20,000  yards 
of  gravel,  such  as  was  mentioned  in  the  contract,  to  the 
defendant  in  car-load  lots  from  time  to  time,  and  that  in 
the  fall  of  1894  an  agreement  was  made  between  them 
that  the  time  for  completion  of  the  contract  should  be 
extended  for  one  year  from  October  5,  1894,  which  would 
fix  the  time  of  its  expiration  on  the  5th  day  of  October, 
1895;  that  he  was  at  all  times  ready  and  willing  to  deliver 
the  balance  of  the  gravel  mentioned  in  the  contract^  to 
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wit,  30,000  cubic  yards  of  the  kind  and  quality  described 
therein,  and  that  the  defendant  had  wrongfully  refused 
to  receive  the  same,  to  his  damage  in  the  sum  of  $9,000, 
for  which  he  prayed  judgment.  The  answer  of  the  defend- 
ant contained  the  following : 

"Further  answering  this  defendant  says,  that  by  the 
terms  and  conditions  of  said  agreement  so  executed  on  Oc- 
tober 5,  1892,  it  was  agreed  between  the  parties  that  the 
gravel  to.  be  delivered  by  the  plaintiflF  to  this  defendant 
should  be  good,  clean,  marketable  gravel,  such  as  should 
be,  in  the  judgment  of  the  superintendent  of  this  answer- 
ing defendant,  suitable  for  ballasting  the  road-bed  of  this 
defendant,  and  such  like  gravel  was  to  be  delivered  at  such 
times  and  in  such  amounts  as  should  be  designated  by 
this  defendant  company,  or  its  superintendent;  that  it 
took  certain  quantities  of  gravel  delivered  by  said  plain- 
tiff, and  paid  for  the  same;  that  it  was  impossible  to 
determine,  without  using  the  same,  whether  the  gravel 
furnished  by  the  plaintiff  was  suitable  for  ballasting  the 
road-bed  of  the  defendant  company,  and  for  that  purpose 
a  portion  of  such  gravel  was  received,  used  and  paid  for, 
to  the  extent  taken;  that  after  using  the  same  it  became 
evident,  and  it  was  the  judgment  and  opinion  of  the  super- 
intendent of  this  defendant    company,    that   the   gravel 
furnished  by  the  plaintiff  was  not  suitable  for  ballasting 
defendant's  road-bed,  and  was  not  in  accordance  with  the 
contract  made  between  the  parties,  and  said  plaintiff  was 
notified  that  the  gravel  furnished  by  him  was  not,  in  the 
judgment  of  defendant's  superintendent,  suitable  for  bal- 
lasting the  road-bed  of  this  defendant,  and  that  no  more 
of  such  gravel  would  be  taken  or  used  for  such  purpose. 
And  the  gravel  so  furnished  by  said  plaintiff  was,  as  a 
matter  of  fact,  unfit  and  unsuitable  for  the  purpose  for 
which  the  same  was  contracted  to  be  purchased,  and  said 
plaintiff  was  so  informed,  and  the  contract  was  termi- 
nated ;  that  under  the  terms  and  conditions  of  said  agree- 
ment the  superintendent  of  defendant's    company    was 
made  the  sole  judge  as  to  the  gravel  being  fit  and  suitable 
for  the  purpose  of  ballasting  defendant's  road-bed.'' 
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The  plaintiff  for  his  reply  denied  the  foregoing  allega- 
tions of  the  answer,  and  alleged  that  the  defendant  re- 
ceived 21,816  yards  of  gravel,  and  used  the  same  for 
ballasting  its  said  road-bed,  and  made  no  complaint  in 
regard  to  the  same  during  the  three  years  following 
October  5,  1892.  Denied  that  it  was  the  judgment  and 
opinion  of  the  sui>erintendent  of  the  defendant  that  the 
gravel  furnished  by  the  plaintiff  was  not  suitable  for 
ballasting  defendant's  road-bed,  and  was  not  in  accord- 
ance with  the  contract  made  between  the  parties,  and 
denied  that  plaintiff  was  notified  that  the  gravel  furnished 
by  him  was  not,  in  *  the  judgment  of  the  defendant's 
superintendent,  suitable  for  ballasting  the  road-bed  of 
this  defendant;  and  that  no  more  of  such  gravel  would 
be  taken  for  thAt  purpose;  denied  that  the  gravel  so 
furnished  by  the  said  plaintiff  was  unfit  and  unsuitable 
for  the  purpose  for  which  the  same  was  contracted  to  be 
purchased,  and  alleged  that  it  was  suitable  in  the  judg- 
ment of  the  superintendent  of  tlie  defendant  for  ballasting 
defendant's  road-bed;  was  the  kind  of  gravel  contracted 
for  by  said  agreement.  Denied  each  and  every  allega- 
tion  in  the  second  paragraph  of  the  answer  not  admitted 
to  be  true,  and  alleged  that  the  defendant  received  the 
said  21,816  cubic  yards  of  gravel  as  stated  in  the  petition, 
and  used  the  same  for  the  purpose  for  which  it  was 
delivered,  viz.,  for  ballasting  defendant's  road-bed;  and 
that  after  the  time  for  the  delivery  of  the  balance  of  the 
said  gravel  had  expired,  the  defendant  acting  without 
reason,  and  arbitrarily  in  the  premises,  refused  to  receive 
the  balance  of  the  gravel  contracted  for  by  said  agreement 
for  the  purpose  of  avoiding  and  escaping  its  liability  under 
said  contract 

Upon  these  issues  the  cause  wa«  tried  to  a  jury,  and  a 
verdict  was  returned  in  favor  of  the  defendant  A  motion 
for  a  new  trial  was  overruled ;  judgment  was  rendered  on 
the  verdict,  and  the  plaintiff  prosecutes  error  to  this 
court 

L  The  plaintilTs  first  contention  is,  that  fhe  verdict 
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is  not  sustained  by  suflBcient  evidence ;  is  contrary  to  the 
evidence  and  is  clearly  wrong.  A  careful  reading  of  the 
bill  of  exceptions  discloses  that  after  the  contract  was 
entered  into  on  the  5th  of  October,  1892,  about  2,000 
yards  of  gravel  were  delivered  before  plaintiflP  ceased  work 
for  the  winter  in  the  gravel  pit  This  gravel  was  used, 
not  for  ballasting  purposes,  but  as  a  top  dressing  upon 
a  portion  of  the  road  that  had  been  ballasted  with  stone. 
During  the  summer  of  1893,  about  12,000/ yards  of  gravel 
were  delivered  to  the  defendant,  a  portion  of  which  was 
used  for  ballast  on  certain  parts  of  its  road-bed.  It  is 
shown  beyond  question  that  the  14,000  yards  thus  fur- 
nished by  the  plaintifif,  and  accepted  by  the  defendant, 
came  from  the  Springfield  gravel  pit,  which  had  been 
inspected  by  the  superintendent  and  road  master  of  the 
defendant  company,  and  was  the  gravel  both  parties  had 
in  contemplation  at  the  time  the  corir:u't  was  entered 
into.  It  conclusively  appears  that  in  1894,  the  plaintiff 
leased  the  old  abandoned  Union  Pacific  gravel  pit,  which 
was  some  distance  from  the  Springfield  pit,  of  one  Birk- 
hauser,  under  an  arrangement  by  wliich  the  gravel,  if 
taken  from  that  pit,  would  cost  him  only  about  one  cent 
a  cubic  yard,  whereas  the  gravel  taken  from  the  Spring- 
field pit,  which  was  the  one  in  contemplation  at  the  time 
the  contract  was  entered  into,  would  cost  him  twentv- 
five  cents  per  cubic  yard.  In  addition  to  this  it  cost  about 
fifteen  cents  per  cubic  yard  to  load  the  same  upon  the 
cars.  After  having  leased  the  Union  Pacific  pit  the  plain- 
tiff furnished  to  the  defendant,  without  its  knowledge  or 
consent,  about  6.000  yards  of  gravel  therefrom,  instead  of 
from  the  Springfield  pit,  and  this  fact  might  have  had 
something  to  do  with  the  question  of  the  quality  of  the 
gravel  furnished.  It  appears  from  the  evidence  of  the 
superintendent  of  the  defendant  company,  its  road  master 
and  the  engineer,  that  it  had  been  experimenting  with  this 
gravel  to  ascertain  whether  or  not  it  was  suitable  for 
ballast,  and  it  was  determined,  as  soon  as  practicable, 
which  was  in  the  spring  of  1895|  that  it  would  not  answer 
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for  that  purpose  at  all.  It  appears  that  the  fjravel  in 
question  was  round  and  smooth  like  beans;  that  it  would 
not  hold  together,  and  would  not  hold  the  ties  in  place; 
that  a  person  walking  on  it  would  sink  into  it  the  same 
as  though  he  were  walking  on  dry  beans;  that  it  worked 
out  from  under  the  ties,  causing  low  joints,  and  it  was 
impossible  while  using  it  to  keep  the  track  in  line.  It 
was  shown  that  at  one  place  whel'e  they  had  been  experi- 
menting with  this  gravel,  and  using  it  for  ballast,  an 
accident  had  occurred  on  account  of  its  poor  quality; 
that  as  soon  as  it  was  ascertained  that  the  gravel  was 
unsuitable,  in  the  judgment  of  the  superintendent,  for 
ballasting  purposes,  notice  was  given  to  the  plaintiff  of 
that  fact  and  the  contract  was  thus  terminated.  This 
evidence  is  undisputed,  and  the  fact  of  the  unsuitableness 
of  the  gravel  in  question  was  shown  by  a  large  number  of 
expert  witnesses,  men  who  had  been  engaged  in  railroading 
for  many  years  with  this  company  and  with  the. Union 
Pacific  Railway  Company,  and  there  was  considerable  evi- 
dence that  wiierever  this  gravel  had  been  used  upon  the 
line  of  the  Union  Pacific  it  had  to  be  removed  and 
replaced  by  other  ballast,  because  it  was  worthless  for 
that  purpose.  The  testimony  was  overwhelming  that  the 
gravel  was,  as  a  matter  of  fact,  unsuitable  for  ballast; 
and  this  evidence  was  offered  to  rebut  the  claim  made  by 
the  plaintiff  that  the  defendant's  superintendent  had 
acted  unreasonably  and  arbitrarily  in  arriving  at  his 
judgment  as  to  the  unsuitableness  of  the  gravel  for  bal- 
lasting purposes.  No  evidence  was  introduced  or  offered 
by  the  plaintiff  to  show  that  the  gravel  was  suitable  for 
the  purpose  for  which  it  was  purchased,  and  the  plaintiff 
admitted  in  his  testimony  that  he  had  many  conversations 
with  the  defendant's  superintendent,  in  which  they  dis- 
CTissed  the  question,  and  remedies  were  suggested  between 
them,  and  different  modes  of  treating  it  with  other  ma- 
terial BO  as  to  render  it  suitable  were  discussed. 

It  further  appears  from  the  evidence  that  the  plaintiff 
has  since  furnished  gravel  to  the  defendant^  but  not  for 
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ballasting;  that  defendant  has  never  accepted  or  received 
any  gravel  on  the  contract  in  question,  for  that  purpose, 
since  it  notified  the  plaintiff  that  the  gravel  was  unsuit- 
able for  ballast  in  the  judgment  of  its  superintendent,  and 
that  it  would  not  take  any  more  of  it  under  the  contract. 
It  thus  appears  that  there  was  sufficient  evidence  to  sus- 
tain the  verdict,  and  in  passing  we  might  well  remark  that 
it  seems  to  us  that  the  preponderance  of  the  evidence 
was  with  the  defendant. 

2.  It  is  contended  that  the  court  erred  in  giving  para- 
graph No.  2  of  its  charge  to  the  jury.  It  appears  that 
the  court  in  instructing  the  jury  in  this  case,  in  order  to 
gitate  the  issues  for  them  to  determine,  copied  the  plead- 
ings, and  in  his  second  instruction, '  calling  attention 
thereto,  told  the  jury  that  the  plaintiflF  was  required  to 
establish  the  material  allegations  of  his  petition  by  a 
preponderance  of  the  evidence,  and  that  the  defendant 
was  required  to  establish  the  material  allegations  set 
forth  in  his  answer,  which  were  denied  by  the  reply,  by  a 
preponderance  of  the  evidence.  While  this  manner  of 
instructing  a  jury  ought  not  to  be  commended,  yet  under 
the  circumstances  in  this  case,  we  are  unable  to  say  that 
it  was  prejudicial  to  either  the  plaintiff  or  the  defendant 
Plaintiff  cites  no  authority  in  his  brief  to  sustain  his  con- 
tention, and  we  hold  that  the  giving  of  this  instruction 
was  not  reversible  error. 

3.  The  giving  of  instruction  No.  3  is  complained  of, 
because  it  is  claimed  that  the  court  did  not  properly  de- 
fine what  was  meant  by  a  preponderance  of  the  evidence. 
The  instruction  is  as  follows : 

"Bv  a  preponderance  of  the  evidence  is  meant  greater 
weight  of  the  evidence  as  viewed  by  you  after  a  careful 
consideration  of  all  of  the  evidence  introduced  in  the 

case." 

This  instruction  is  correct  so  far  as  it  goes.  It  is  not 
as  full  and  explicit  as  it  might  have  been,  but  the  plain- 
tiff's remedy  was  to  tender  such  an  instruction  as  he 
deemed  proper.    Where  an  instruction  is  not  sufficiently 
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explicit  an  objection  to  it  will  not  be  regarded  unless  the 
matter  is  brought  to  the  attention  of  the  trial  court  by  a 
request  for  one  that  is  satisfactory.  Where  it  is  claimed 
that  instructions  given  to  a  jury  were  too  general,  and 
where  a  more  explicit  charge  was  not  requested,  the  ob- 
jection cannot  be  entertained.  The  Burlington  &  M,  R. 
R.  Co.  V.  SchluntZy  14  Neb.,  421;  ^he  Republican  Y,  R. 
Co.  V.  Fellers,  16  Neb.,  169;  The  Republican  V.  R.  Co.  v. 
Fink,  18  Neb.,  89 ;  The  Sioux  City,  etc.,  R.  Co.  v.  Broicn,  13 
Neb.,  317;  Carter  White  Lead  Co.  v.  Kinlin,  47  Neb.,  409. 

In  the  case  of  Barr  v.  City  of  Omahg,,  42  Neb.,  341,  it 
was  held  that  to  make  available  an  error  in  the  giving  of 
an  instruction,  that  does  not  fully  state  the  issues  in  the 
case,  the  parties  complaining  must  properly  request  a 
full  and  complete  instruction  upon  the  point. 

4.  Plaintiff  complains  of  the  giving  of  instruction  No. 
5,  and  alleges  that  the  court  erred  in  injecting  therein  the 
issue  as  to  whether  or  not,  as  a  matter  of  fact,  the  gravel 
in  question  was  suitable  for  ballast;  and  that  the  sole 
issue  in  the  case  was  its  suitableness  in  the  judgment  of 
the  defendant's  superintendent.  .A  careful  examination 
of  this  instruction  shows  us  that  no  such  issue  was  in- 
jected into  the  case.  It  closes  as  follows:  "Such  as  in 
the  judgment  of  the  superintendent  would  be  fit  for  bal- 
lasting defendant's  road-bed."  But  even  if  the  court  had 
injected  this  issue  of  fact  into  the  case  by  this  instruction, 
it  would  not  have  been  erroneous,  because  that  issue  was 
tendered  by  defendant's  answer,  and  was  accepted  by  the 
plaintiflP's  reply,  and  was  tried  without  objection.  That 
matter  was  put  directly  in  issue,  and  evidence  was 
received  on  that  question  for  the  purpose  of  determining 
whether  or  not  defendant's  superintendent  acted  in  an 
arbitrary,  unreasonable  and  unjustifiable  manner  in 
finding  that  the  gravel  was  not  suitable  for  ballast. 

5.  Plaintiff  complains  of  the  giving  of  instruction  No. 
9,  which  is  as  follows;  "You  are  the  sole  judges  of  the 
credibility  of  the  witnesses,  and  of  the  weight  to  be 
given  to  their  testimony."    This  instruction  is  discussed 
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by  the  plaintiff  in  connection  with  instruction  No.  8, 
which  we  have  heretofore  commented  on.  We  are  unable 
to  see  how  instruction  No.  3  in  any  manner  affects  the 
giving  of  instruction  No.  9.  This  instruction  is  correct, 
as  an  abstract  proposition  of  law,  and  was  properly  given. 
It  is  sufficient  to  say  that  the  instructions  taken  together, 
while  not  as  artistically  drawn  as  they  might  have  been, 
fairly  presented  the  case  to  the  jury,  and  we  are  unable  to 
say  that  there  was  reversible  error  in  this  case  in  giving 
or  refusing  instructions. 

6.  Plaintiff  alleges  that  the  court  erred  in  receiving  and 
rejecting  certain*  evidence.  These  assignments  of  error 
are  too  general,  and  under  our  rules  we  are  not  required 
to  consider  them.  We  have  carefully  examined  the  bill 
of  ^ceptions  and  the  record,  however,  and  are  unable  to 
say  that  there  was  any  prejudicial  error  in  this  respect 

7.  The  plaintiff   contends   that   the  judgment   of  the 
lower  court  should  be  reversed  and  a  new  trial  granted  on 
account  of  the  alleged  misconduct  of  one  of  the  jurors. 
It  is  claimed  that  the  juror  Smith  rode  with  the  defend- 
ant's  superintendent  from   Papillion   to   Omaha   in   his 
special  car  at  the  invitation    of   the    attorneys    for   the 
defendant,  and  was  entertained  with  refreshments  on  the 
way ;  and  it  is  alleged  that  such  action  was  improper  and 
was  prejudicial  to  the  plaintiff.     This  matter  was  sub- 
mitted to  the  court  upon  affidavits  filed  by  both  parties 
with  the  motion  for  a  new  trial,  and  the  facts  in  relation 
thereto  were  determined  by  him  upon  the  hearing  of  such 
motion.    We  are  unable  to  say  that  the  court  erred  in  his 
judgment  and  finding  in  relation  to  that  matter.     It  ap- 
pears that  the  trial  commenced  on  the  4th  day  of  October 
at  Papillion,  Sarpy  county,  and  continued  until  the  even- 
ing of  the  5th,  when  court  adjourned  until  the  following 
Monday  morning,  or  the  morning  of  the  8th  of  October. 
It  appears  from  the  affidavits  and  the  evidence  that  the 
attorneys  for  the  plaintiff,  the  juror  and  witnesses,  to- 
gether with  the  court  and  the  reporter,  were  all  anxious 
to  get  to  Omaha  as  soon  as  possible;  that  it  waa  at  first 
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supposed  that  there  would  be  no  train  on  the  Union 
Pacific  road  which  would  stop  at  Papillion  until  some- 
time late  in  the  night.     The  defendant's  superintendent, 
who  was  a  witness  in  the  case,  had  a  car  upon  the  track 
which  was  used  by  him  for  his  oflftce  and  his  place  of 
abode  during  the  trial;  that  upon  the  adjournment  of 
court  inquiry  was  made  of  him  to  ascertain  if  he  was 
going  to  takiB  his  car  to  Omaha,  and  he  replied  that  he 
was.    Mr.  Ransom,  one  of  plaintiff's  attorneys,  was  very 
ill  at  the  time,  and  was  unable  to  sit  up,  and  a  request 
was  made  of  the  superintendent  to  allow  him,  and  such 
other  persons  as  desired  to  go  to  Omaha,  to  ride  in  his 
car  to  that  place.    He  replied  that  he  was  perfectly  will- 
ing to  take  as  many  as  he  could  accommodate ;  that  upon 
such  invitation  the  counsel  for  the  plaintiff,  counsel  for 
the  defendant  and  the  juror  Smith,    took    passage    to 
Omaha  in  the  superintendent's  car.     The  court  and  his 
reporter  also  intended  to  go  to  Omaha  in  that  manner, 
but  while  they  were  waiting  to  hitch  an  engine  onto  the 
car,  a  special  freight  train  came  along  on  the  Union 
Pacific  road  which  was  stopi)ed  for  an  instant  so  that  the 
court  and  his  reporter,  who  were  at  the  station,  took 
passage  thereon;  that  while  on  the  way  to  Omaha  sup- 
per was  served  in  the  car ;  that  all  of  the  persons  therein 
partook  of  the  same,  except  Mr.  Ransom,  who  was  too 
ill  to  eat  anything.    It  was  made  to  clearly  appear  that 
no  one  conversed  with  Smith  in.  relation  to  the  case,  and 
that  nothing  was  said  about  it  from  the  time  they  entered 
the  car  until  Smith  left  them  in  the  suburbs  of  Omaha. 
These  facts  were  known  to  the  plaintiff's  counsel  from  the 
time  they  occurred  until  the  close  of  the  trial,  and  yet  no 
objection  was  made  by  them  in  regard  to  the  matter.    It 
was  never  brought  to  the  attention  of  the  court  in  any 
way  until  after  the  verdict,  when  it  was  first  mentioned  in 
the  motion  for  a  new  trial.     Counsel  for  the  plaintiff, 
with  full  knowledge  of  all  the  facts,  were  content  to  retain 
Smith  aa  a  juror  in  the  case  and  speculate  upon  his 
verdict    If  they  believed  that  the  transaction  complained 
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of  was  prejudicial  to  the  interests  of  their  client  they 
should  have  called  the  matter  to  the  attention  of  the  court 
at  their  first  opportunity  after  its  occurrence.  Such 
action  could  then  have  been  taken  by  the  court  as  would 
have  protected  the  interests  of  both  parties  to  the  suit. 
To  remain  silent  was  a  breach  of  {i:ood  faith  on  the  part 
of  counsel  for  the  plaintiff,  and  after  the  coming  in  of 
the  verdict  they  should  not  be  permitted  to  complain  of 
the  result.  When  this  matter  was  brought  to  the  atten- 
tion of  the  court  by  the  motion  for  a  new  trial  on  the  11th 
of  October,  it  was  too  late  for  plaintiff  to  avail  him- 
self of  the  objection,  unless  he  could  show  by  competent 
evidence,  as  a  matter  of  fact,  that  the  juror  had  become 
actually  prejudiced  in  favor  of  the  defendant ;  or  that  his 
mind  was  in  such  a  condition  that  he  was  unable  to 
render  an  impartial  verdict  in  the  case.  No  such  showiag 
was  made.  So  far  as  appears  from  the  rec*ord  Smith  was 
a  competent  juror,  notwithstanding  what  may  have  oc- 
curred during  the  trial.  The  plaintiff  by  his  conduct 
waived  any  objection  to  the  transaction  complained  of, 
and  the  court  did  not  err  in  overruling  the  motion  for  a 
new  trial  on  that  ground. 

It  is  apparent  from  the  record  in  this  case  that  it  was 
fairly  tried,  and  the  jury  having  determined  the  questions 
of  fact  and  rendered  their  verdict  thereon,  it  should  be 
allowed  to  stand.  We  therefore  recommend  that  the 
judgment  of  the  district  court  be  affirmed. 

Pound  and  Oldham^  CC,  concur. 

Affirmed. 

Opinion  on  rehearing  follows. 
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Joseph  P.  Paekins  v.  The  Missouri  Pacific  Railway 

Company. 

Filed  September  17.  1903.    No.  12,431. 
CommlBsloner's  opinion.    Department  No.  1. 

1.  Trial:    Instructions:    Pleadings  Copied  into:    Appeal  and  Error. 

An  abstract  of  pleadings,  with  a  statement  that  it  was  Incumbent 
on  plaintiff  to  prove  all  his  material  allegations  which  were  de* 
nled,  is  not  prejudicial  where  the  court  by  another  Instruction 
told  the  Jury,  preceding  the  statement  by  "that  is/'  precisely  what 
the  points  in  controversy  were. 

2.  Contracts:    Breach:    Damages:    ESvroENCs  Required.     In  an  action 

to  recover  damages  against  a  railroad  company  for  refusing  to 
carry  out  a  contract  to  purchase  gravel  which  was  to  be  called 
for  when  wanted  and  to  be  in  the  Judgment  of  the  defendant's 
superintendent  suitable  for  ballasting  the  road,  where  the  making 
of  any  objection  for  unsuitability  is  denied,  it  is  asking  too  much 
to  require  plaintiff  both  to  prove  an  offer  of  gravel  to  which  no 
objection  on  that  ground  was  made  during  the  life  of  the  con- 
tract and  also  that  the  gravel  was  suitable. 

3.  Trial:    Instructions:    Error  in  One  Not  Cured  bt  Another:    Ap- 

peal AND  Error.  The  fact  that  another  instruction  of  different 
puri>ort  was  given  does  not  do  away  with  the  error  of  one  which 
absolutely  requires  unnecessary  proof  to  enable  plaintiff  to  re- 
cover. 

Rehearing  of  case  reported  ante,  page  1. 

Erroe  from  the  district  court^  for  Sarpy  county.  Tried 
below  before  Slabaugh,  J,    Judgment  below  reversed. 

F.  T.  Ransom  and  Weaver  &  Chiller,  for  plaintiff  in  error. 

John  F.  Stout,  James  W.  Orr  and  B.  P.  Waggener, 
contra. 

Hastings,  C. 

This  case  appears  ante,  page  1,  and  in  93  N.  W.  Rep., 
197.  Seven  grounds  for  rehearing  are  set  up  in  the 
motion.  Ist  That  the  opinion  proceeds  on  the  ground 
that  the  contract  was  to    furnish    suitable  ballasting, 
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whereas  it  was  merely  to  furnish  such  as  should.be  suit- 
able in  the  judgment  of  the  defendant's  superintendent. 
2d.  That  the  opinion  is  wrong  in  merely  condemning  the 
copying  of  the  pleadings  by  way  of  statement  of  the  issues 
and  that  it  should  have  reversed  the  case  because  of  it 
3d.  Because  the  opinion  finds  that  it  would  not  have  been 
error  to  submit  to  the  jury  an  issue  made  without  objec- 
tion in  both  pleadings  and  proof,  namely,  whether  or  not 
the  gravel  was  suitable.  4th.  The  saying  tliat  the  assign- 
ments of  error  in  the  admission  and  rejection  of  testimony, 
13  to  61  in  the  petition  in  error,  are  not  specific  enough,  is 
wrong  nothwithstanding  the  opinion  says  they  were  ex- 
amined, and  we  are  not  now  asked  to  re-examine  them. 
5th.  That  the  review  of  the  evidence  contained  in  the 
opinion  mistakes  the  real  issue,  substantially  a  reiteration 
of  the  first  ground.  6th.  That  the  opinion  is  wrong  in 
finding  no  prejudicial  error  in  leaving  to  the  jury  the 
determination  as  to  what  the  material  allegations  of  the 
petition  are.  7th.  That  the  opinion  is  wrong  in  finding 
no  prejudicial  error  in  paragraph  five  of  the  trial  court's 
instructions. 

So  far  as  the  first  point  is  concerned  the  trial  court  did 
not  overlook  tlie  nuiin  issue.  The  former  opinion  says 
the  issue  as  to  the  suitableness  of  the  gravel  was  not  sub- 
mitted, but  there  would  have  been  no  error  in  submitting 
it  for  it  was  made  in  the  pleading  and  evidence  intro- 
duced as  to  it  Defendant  had  pleaded  a  rejec^tion  of  the 
gravel  as  unsuitable  and  alleged  that  it  was  so  and  thU 
had  been  denied  in  the  reply.  The  contract  on  which 
the  plaintiff  was  suing  was  to  supply  gravel  suitable  in 
the  judgment  of  defendant's  superintendent  for  ballast  on 
defendant's  road.  The  court,  by  its  instruction  two,  told 
the  jury  that  the  burden  of  proof  is  upon  the  plaintiff  to 
establish  by  a  preponderance  of  the  evidence  all  of  the  ma- 
terial allegations  in  his  petition  which  are  denied  by  the 
defendant's  answer;  that  a  like  burden  was  upon  the 
defendant  as  to  all  the  material  allegations  of  new  matter 
in  the  answer  which  were  denied;  "that  is,"  the  court  goes 


Vol.  4]  JANUARY  TERM,  1903.  15 

PurkiDS  T.  MlBBonrl  P.  B.  Co. 

on,  '^the  plaintiff  must  prove  his  readiness  and  willing- 
ness to  furnish  to  the  defendant  under  the  terms  of  the 
contract  the  remainder  of  the  50,000  cubic  yards  of  gravel 
not  delivered.  2d.  That  the  same  was  suitable  for  bal- 
lasting purposes  in '  the  judgment  of  defendant's  super- 
intendent. 3d.  The  defendant  must  prove  that  he  ob- 
jected and  refused  to  take  the  gravel  as  and  for  the  reason 
he  alleges  and  so  notified  the  plaintiff  prior  to  October  5, 
1895.^' 

It  is  conceded  that  the  time  for  the  performance  of  this 
contract  was  extended  to  October  5,  1895,  by  mutual 
agreement  The  defense  to  plaintiff's  claim  for  loss  of 
profits  in  furnishing  this  gravel  to  the  defendant  is  that 
the  gravel  was  not  suitable  for  ballasting  purposes  in  the 
judgment  of  the  defendant's  superintendent,  and  that 
plaintiff  was  so  notified  and  that  in  fact  it  was  not  suit- 
able. The  trial  court  gave  an  extensive  recital  of  the 
allegations  of  the  petition,  answer  and  reply,  many  of 
which  are  totally  immaterial,  but  he  summed  up  the 
whole  in  this  instruction  two  so  as  to  present  distinctly 
and  plainly  to  the  jury  the  precise  issue  which  the  plain- 
tiff says  was  overlooked.  Doubtless  it  is  error  to  tell  a 
jury  that  a  i>arty  must  prove  all  his  material  allegations 
without  also  informing  the  jury  what  those  allegations 
are.  In  this  case  it  seems  to  have  been  done,  however, 
with  a  brevity  and  plainness  to  which  counsel  did  not 
suggest  any  improvement  and  would  perhaps  have  diffi- 
culty in  doing  so  now.  It  seems  to  us  that  the  statement 
of  the  single  issue  in  this  case  is  so  clearly  and  concisely 
made  here  that  it  is  not  possible  that  the  extended  recital 
of  the  pleadings  can  have  done  any  serious  harm.  The 
second  ground  for  rehearing  should  be  overruled. 

The  third  point,  that  the  issue  of  whether  or  not  the 
gravel  was  suitable,  was  submitted  to  the  jury,  will  be 
considered  in  connection  with  the  seventh  one,  the  objec- 
tion to  instroction  five. 

With  regard  to  the  fourth  point,  counsel  complain  that 
the  opinion  remarks  that  their  allegations  of  error  in  the 
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^idmitting  and  the  refusing  of  testimony,  are  not  suffi- 
ciently specific.  These '  allegations  are  that  the  court 
erred  in  permitting,  or  in  refusing  to  allow  the  reading  of 
aJDSwers  to  interrogatories  specified  by  number  in  deposi 
tions  and  in  permitting  or  rejecting  answers  to  questions 
specifically  numbered  in  the  bill  of  exceptions,  and  still 
further  identified  by  the  page  on  which  they  occur.  We 
do  not  ourselves  perceive  why  these  allegations  are  not 
specific  enough  if  they  in  fact  correspond  with  the  number- 
ing in  the  transcript  We  have  not  taken  the  trouble  to 
inquire  whether  they  do  or  not.  The  court  at  the  former 
hearing  considered  them  and  there  is  no  complaint  now 
that  they  were  not  correctly  determined  at  the  former 
hearing. 

The  complaint  that  the  review  of  the  evidence  is  solely 
with  reference  to  a  false  issue,  namely,  the  actual  suita- 
bility of  the  gravel  for  ballasting  purposes,  seems  to  rest 
upon  the  fact  that  counsel  now  at  least  rest  their  <»ase  upon 
a  claim  that  no  objection  to  the  gravel  was  made  during 
the  life  of  the  contract.  It  is  true  that  the  former  opinion 
seems  to  assume  that  there  was  a  rejection  for  unsuitabil- 
ity,  and  that  the  real  question  here  is  as  to  whether  or 
not  the  rejection  was  suflBciently  well  founded.  The  com- 
plaint as  to  the  quality  of  this  gravel  was  admittedly 
made  after  the  delivery  of  more  than  20,000  of  the  50,000 
cubic  yards.  The  notice  to  plaintijff  of  any  rejection  of  the 
gravel  as  unsuitable  is  expressly  ^denied,  but  the  record 
discloses  evidence  at  least  tending  to  show  that  an  objec- 
tion was  made  on  that  specific  ground  before  the  time 
for  accepting  or  rejecting  the  gravel  had  gone  by.  The 
jury,  as  we  have  seen  by  instruction  two,  were  explicitly 
fold  that  in  order  to  establish  this  defense,  the  defendant 
must  show  that  the  gravel  was  objected  to  on  this  ground 
before  the  expiration  of  the  contract.  Of  course,  while 
the  contract  was  to  furnish  gravel  suitable  in  the  judg- 
ment of  the  defendant's  superintendent  for  ballastirg 
purposes,  that  judgment  must  have  been  an  honest  one, 
made  with  reference  to  the  quality  or  the  apparent  qualit? 
of  the  gravel. 
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The  sixth  complaint,  that  the  second  instruction  given 
by  the  court  on  its  own  motion  left  the  jury  to  ascertain 
for  themselves  what  are  the  material  allegations  on  either 
side,  does  not  seem  to  us  to  be  well  founded.  Doubtless 
the  construction  of  the  pleadings  and  the  question  as  to 
what,  in  them,  is  material  and  what  is  not,  is  for  the  court. 
Doubtless  it  would  be  reversible  error  to  tell  the  jury  that 
all  the  material  allegations  of  the  party  must  be  estab- 
lished and  not  inform  the  jury  what  those  material  allega- 
tions are,  but  the  instruction  is  explicit  in  defining  what 
those  material  allegations  are.  It  told  the  jury  with 
great  definiteness  what  was  incumbent  on  each  party  to  be 
proved. 

The  seventh  point,  that  paragraph  five  of  the  court's 
charge  is  erroneous  and  unintelligible,  is  more  serious. 
This  instruction  was  in  the  following  terms : 

"But  if  you  believe  from  the  evidence  that  the  defend- 
ant did  not  prior  to  October  5,  1895,  refuse  to  take  any 
more  gravel  under  the  terms  of  the  contract,  because 
unsuitable,  in  the  judgment  of  its  superintendent,  for  bal- 
lasting purposes  for  its  railway  and  that  the  ballast  fur- 
nished under  said  contract  was  suitable  for  such  purpose 
then  you  should  find  for  the  plaintiff,  provided  you  find 
that  and  only  to  such  an  extent,  not  exceeding  the  amount 
of  gravel  undelivered  under  the  contract,  as  plaintiff  was 
ready,  williixg  and  able  to  deliver  after  the  time  the  de- 
fendant claims  he  refused  to  take  any  more  gravel  and 
before  the  termination  of  such  contract,  to  wit:  October 
4,  1895,  such  as  in  the  judgment  of  the  superintendent 
would  be  fit  for  ballasting  defendant's  road-bed." 

It  told  the  jury  to  find  for  plaintiff  if  there  was  no  re- 
fusal of  gravel  prior  to  October  5,  1895,  on  the  ground  of 
nnsuitability,  and  if  in  fact  it  was  suitable  for  ballast. 
The  rest  of  the  instruction  is  not  quite  clear.  It  seems  to 
have  been  intended  to  tell  the  jury  what  would  be  the 
measure  of  damages  "provided  you  find  that,"  i.  e.,  the  lack 
of  any  refusal  during  the  life  of  the  contract  and  the 
suitableness  of  the  gravel.  It  seems  to  have  been  wrong 
6 
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In  that  it  limited  plaintiff's  recovery  to  the  amount 
within  the  tenrs  of  the  contract  whidi  he  was  ready  to 
furnish  instead  of  a  recovery  only  on  condition  of  readi- 
ness to  comply  with  the  whole  contract  on  his  part.  It 
was  certainly  wrong  in  failing  to  indicate  whether  the 
price  of  the  undelivered  gravel  or  the  profits  on  it  con- 
stituted the  plaintiff's  damages.  Was  it  a  fatal  error  for 
the  court,  in  this  instruction,  to  make  the  showing  that 
plaintiff's  gravel  was  suitable  for  ballast,  an  indispensable 
condition  of  recovery  even  though  there  had  been  no 
refusal?  Phiintiff's  contract  was  to  furnish  50,000  cubic 
yards  of  gi  ivel,  when  called  for,  before  October  5,  1896. 
He  was  under  no  obligation  to  tender  it  If  he  was  ready 
to  furnish  it  during  all  the  time  of  this  contract  and  its 
extension  of  the  required  quality,  he  would  now  be  entitled 
to  compensation.  He  says  in  his  reply  that  he  never  had 
notice  of  any  rejection  of  his  gravel  for  lack  of  quality. 
He  says  in  his  testimony  that  he  never  learned  of  any 
complaint  as  to  the  quality  of  the  gravel  until  the  spring 
of  1896.  It  is  true  that  Mr.  Rathburn,  the  superintendent, 
says  he  had  several  conversations  with  plaintiff  in  the 
summer  of  1895  in  which  he  told  the  latter  that  the  gravel 
would  not  answer  for  ballast.  The  witness  Bush  swears 
to  hearing  such  a  conversation,  he  thinks  in  June,  certainly 
not  later  than  Julv  of  that  year.  Mr.  C.  M.  Clark  swears 
that  by  Mr.  Rathburn's  order  about  July  24,  1895,  he 
notified  plaintiff  that  no  more  gravel  would  be  received 
because  it  was  unfit  for  ballast.  These  witnesses,  however, 
are  all  in  defendant's  employment.  The  jury  was  not 
bound  to  take  their  statement  against  the  unsupported 
one  of  plaintiff  unless  they  found  it  easier  to  believe  plain- 
tiff was  wrong  than  the  three  witnesses  who  contradicted 
him.  It  cannot  be  said  that  there  is  no  evidence  to  go  to 
a  jury  contradicting  defendant's  claim  of  a  rejection  of 
this  gravel  for  lack  of  quality. 

Defendant  had  accepted  at  various  times  during  the  two 
and  one-half  years  before  this  alleged  refusal  about  12,000 
yards  of  gravel  from  the  Springfield  pit  and  about  8,000 
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yards  from  the  Birkhauser  pit,  located  about  one  quarter 
of  a  mile  from  the  first.  It  would  seem  that  the  defend- 
ant would  be  estopped  to  claim  any  defect  in  this  gravel 
unless  plaintiff  was  notified  of  its  refusal  within  the  life 
of  the  contract.  The  trial  court,  however,  in  this  instruc- 
tion No.  5  required  as  a  condition  of  t}ie  rendition  of  any 
verdict  for  plaintiff  that  he  prove,  not  only  that  there 
was  no  refusal,  but  that  his  gravel  was  suitable  for  pur- 
poses of  ballast.  We  are  constrained  to  think  that  in 
requiring  both  the  trial  court  asked  too  much.  If  there 
was  a  refusal,  then  proof  that  his  gravel  was  clearly  suit- 
able for  the  required  purpose,  and  the  refusal  arbitrary 
and  unreasonable  would  have  been  necessary.  In  the  ab- 
sence of  any  rejection  within  the  life  of  the  contract  such 
evidence  could  hardly  be  called  for. 

The  final  clause  which  is  added  to  the  instruction  does 
not  seem  to  aid  it.  As  before  stated,  this  part  of  the 
instruction  seems  only  to  refer  to  the  measure  of  damages. 
So  far  as  it  is  intelligible,  it  seems  to  say  that  the  gravel 
which  plaintiff  was  able  and  willing  to  deliver  must  be 
of  a£  good  quality  as  that  which  was  accepted  without 
objection  and  therefore  was  presumably  suitable  in  the 
superintendent's  judgment.  Of  course,  there  could  be  no 
other  test  if  there  was  no  rejection.  But  whatever  mean- 
ing is  understood  of  this  last  clause,  the  first  part  of  the 
instruction  distinctly  told  the  jury  to  find  for  plaintiff 
when  he  proved  there  was  no  refusal  and  that  his  gravel 
was  suitable  for  ballast.  The  requirement  of  both  at  once 
was  prejudicial  and  it  would  seem  sufficiently  so  to  entitle 
plaintiff  to  a  new  trial. 

It  is  recommended  that  the  judgment  of  affirmance  be 
vacated  and  the  judgment  of  the  district  court  reversed 
and  the  cause  remanded. 

Ames  and  Oldham^  CO.,  concur. 

Judgment  below  bevbksbd. 
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Cumoiiugs  V.  Hart. 

Mattib  W.  Cummings^  ArPEU^EE,  V.  Hattie'  M.  Hart  et 

AL..  appellants. 

Piled  January  8, 1903.     No.  12,434. 

Commissioner's  opinion.     Department  No.  I. 

Mortgaf^ea:    Foreclosure:    Deposit  by  PrRcnASER.     Order  of  the  dis- 
trict court  confirming  a  Judicial  sale  examined  and  found  regular. 

Appr\l  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawcett,  J.    Affirmed. 

W.  A.  Saunders^  for  appellants. 

y.  0.  Strickler^  contra. 

Oldham^  C. 

This  is  an  appeal  from  an  order  of  confirmation  of  sale 
in  a  foreclosure  proceeding. 

The  only  error  complained  of  in  the  brief  of  appellant 
is  the  existence  of  rule  No.  24  of  the  district  court  of 
Douglas  county,  which  requires  every  purchaser  at  sher- 
iflf's  or  master's  sale,  at  the  time  the  property  is  bought 
in  by  him,  to  deposit  with  the  sheriff  or  master  $50  as  a 
guarantee  of  good  faith.  We  expressed  our  opinion  of  the 
reasonableness  of  this  rule  in  the  recent  case  of  Green  v. 
Diezely  3  Neb.  [Unof.],  818,  and  adhere  to"  what  we  said  in 
that  case. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Pound^  CO.,  concur. 

Affirmed. 
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Village  of  Atkinson  y.  Flsber. 

The  Village  op  Atkinson  v.  Edward  F.  Fisher. 

Ftleo)  Januaby  8,  1903.     No.  12,436. 
Commissioner's  opinion.     Department  No.  2. 

1.  Municipal   Corporations:     Streets    Defective:     Repaibs.     City  of 

Lincoln  v,  Calvert,  39  Neb.,  305,  followed. 

2.  Municipal  Corporations:    Streets:    Personal  Injuries:    Diligence 

TO  Avoid.  All  persons  traveling  along  streets  must  use  ordinary 
care  to  avoid  injury  at  all  times;  circumstances  may  bear  upon 
the  question  whether  there  was  ordinary  care  in  a  particular 
case,  but  they  do  not  change  the  rule. 

3.  Municipal    Corporations:     Personal    Injuries:      Damages:     Dili- 

gence: Negligence.  A  plaintift  injured  by  the  negligence  of  an- 
other cannot  recover  for  damages  which  he  might  have  avoided 
by  the  use  of  reasonable  and  ordinary  diligence  in  seeking  to 
effect  a  cure;  but  if  his  course  was  not  unreasonable  in  view  of 
his  age  and  circumstances  and'  the  nature  of  the  original  injury, 
a  recovery  will  not  be  defeated. 

Error  from  the  district  court  for  Holt  county.  Tried 
below  before  Harrington,  J.    Affirmed. 

R.  R.  Dickson^  for  plaintiff  in  error. 
Norris  Brown  and  W.  E.  Scott ,  contra. 

POUND^  0. 

The  principal  questions  of  law  presented  relate  to  cer- 
tain instructions  as  to  the  duty  of  the  village  toward  those 
using  its  streets  while  improvements  were  in  progress. 
One  of  these  instructic^ns  is  in  the  very  words  of  this  court 
in  City  of  Lincoln  v.  Calvct^t,  39  Neb.,  305,  and  the  others, 
taken  together,  are  entirely  consistent  with  that  decision. 
While  extracts  from  these  instructions  may  make  them 
appear  somewhat  unfavorable  to  the  village,  when  they 
are  read  as  a  whole  and  taken  in  connection  with  each 
other,  we  think  them  more  than  ordinarily  careful  and 
well  prepared.  The  refusal  of  certain  instructions  is  also 
complained  of.     Two  of  these  instructions  were  to  the 
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effect  that  it  was  incumbent  on  the  plaintiff  to  use  greater 
care  on  a  dark,  wet  night  at  a  late  hour  than  when  travel- 
ing along  the  street  in  the  daytime.  Although  an  intelli- 
gent jury  scarcely  needed  the  information,  it  would  have 
been  proper  to  tell  the  jury  that  the  condition  of  the 
weather  and  the  time  of  the  night  were  circumstances  to 
consider  in  determining  whether  the  plaintiff  exercised 
due  care.  But  the  degree  of  care  required  as  a  matter  of 
law  was  not  changed.  All  persons  traveling  along  the 
streets  must  use  ordinary  care  to  avoid  injury  at  all  times. 
In  Village  of  CtUhertsoti  t\  Holliday^  50  Neb.,  229,  this 
court  remarked  that  the  law  does  not  require  of  an  old 
person  greater  care  to  avoid  injury  than  it  requires  of  one 
who  is  young  and  vigorous;  it  requires  ordinary  care  of 
each.  The  same  is  true  as  to  any  other  circumstance. 
Circumstances  may  affect  the  question  whether  ordinary 
care  has  been  used  on  a  particular  occasion,  and  this  may 
be  stated  to  the  jury,  but  they  operate  as  a  rule,  no 
further.  The  defendant  did  not  ask  such  an  instruction. 
The  law  as  to  contributory  neglifjence  had  been  stated, 
and  that  issue  was  fairly  submitted.  We  perceive  no 
error.  The  other  instructions  refustnl,  set  forth  in  sub- 
stance that  negligence  on  the  part  of  the  village  was  not 
to  be  presumed  and  that  it  was  presuiiuHl  that  the  munici- 
pal authorities  were  prosecuting  their  work  in  a  safe 
and  proper  manner.  The  court  had  already  instructed 
the  jury  that  the  burden  was  upon  the  plaintiff  to  show 
negligence  on  the  part  of  the  defendant.  This  covered 
the  point  sufficiently. 

It  is  argued  that  the  verdict  is  wrong  under  the  evidence 
because  the  accident  was  due  to  removal  of  a  lantern  and 
disturbance  of  certain  guard-rails  by  a  third  person  with- 
out notice  to  the  village,  and  also  that  the  damages  are  ex- 
cessive because  plaintiff  did  not  take  proper  care  of  him- 
self nor  conform  to  the  advice  of  his  physician.  There  is 
no  competent  evidence  that  a  third  person  interfered  with 
the  lantern  or  guard-rails.  One  witness  testified  that  "it 
was  said"  such  was  the  fact    The  jury  were  justified  in 
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finding  that  the  excavation,  which  was  on  a  frequented 
street  and  obviously  very  dangerous,  was  not  adequately 
guarded  within  the  rule  laid  down  in  City  of  Lincoln  v. 
Calvert,  supra.  As  to  the  damages,  it  appears  that  the 
plaintiff's  knee  is  disabled  by  certain  "floating  cartileges," 
which  are  painful  and  have  a  tendency  to  lock  the  joint. 
His  leg  has  also  decreased  in  size  somewhat  from  lack  of 
use.  The  latter  difficulty  could  have  been  prevented  by 
exercise;  and  it  may  be  that  more  persistent  following  out 
of  a  suggestion  of  his  physician  could  have  obviated  the 
former.  Undoubtedly  negligence  of  the  person  injured, 
in  such  a  case,  may  be  taken  into  account  in  determining 
the  damages;  and  he  cannot  recover  for  damages  which 
he  might  have  avoided  by  the  use  of  reasonable  and 
ordinary  diligence  in  seeking  to  effect  a  cure.  City  of 
Crete  v.  CMlds,  11  Neb.,  252;  Allender  v.  Chicago,  R.  /. 
dJP.  R.  Co.^'Sl  la.,  264;  The  City  of  Ooshen  v.  England, 
119  Ind.,  368,  21  N.  E.  Rep.,  977 ;  Citizens'  Street  R.  Co. 
V.  Hohhs,  15  Ind.  App.,  610,  43  N.  E.  Rep.,  679;  Striidgeon 
V.  Village  of  Sand  Beach,  107  Mich.,  496,  65  N.  W.  Rep., 
616.  But  ordinary  care  only  is  required.  The  Louisville, 
N.  A.  d  C.  R.  Co.  V.  Falvey,  104  Ind.,  409,  3  N.  E.  Rep., 
389.  And  considering  the  plaintiff's  age  and  circum- 
stances and  the  nature  of  the  original  injury,  we  do  not 
think  his  course  was  such  as  to  bar  a  recovery.  No  in- 
struction on  this  point  was  requested  by  the  village.  More- 
over we  have  no  reason  to  think  a  different  verdict  could 
have  resulted  had  such  an  instruction  been  submitted.  It 
appears  in  evidence  that  the  floating  cartileges  are  the 
result  of  inflammation  caused  by  the  injury.  Until  taken 
out,  they  permanently  disable  the  limb,  and  a  somewhat 
difficult  and  expensive  surgical  operation  would  be  re- 
quired to  remove  them.  In  view  of  these  facts,  the 
damages  (f900)  are  not  at  all  excessive. 
We  recommend  that  the  judgment  be  affirmed. 

Barnbb  and  Oldham^  CC,  concur. 

Affirmbd. 
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Whelen  t.  Stilwell. 

Hbnby  Whelen  et  al.,  appellees^  v.  Katie  Stilwell, 
APPELLEE^   Impleaded  with  Henry  Ambler  bt  al., 

APPELLANTS. 

Filed  Januabt  8, 1903.    No.  12,440. 
Commissioner's  opinion.     Department  No.  2. 

1.  Taxation:    Fobeclosube:    Cebtificates  of  Liens:    Requisites.    Un- 

der the  statute  requiring  an  officer  to  certify  Hens  to  the  sheriff, 
on  property  about  to  be  sold  at  Judicial  sale,  it  is  sufficient  If  the 
general  character  of  such  liens  be  stated  In  the  certl^cates. 
Orcutt  V,  Polsley,  59  Neb.,  575. 

2.  Taxation:    Fobeclosube:    Deposit  bt  Pubchaseb.     Rule  No.  24  of 

the  district  court  for  Douglas  county,  which  requires  bidders  at 
Judicial  sales  to  deposit  $50  with  the  sheriff  as  evidence  of  their 
good  faith,  is  a  reasonable  one.  Oreen  v.  Diezel,  3  Neb.  [Unof.], 
818,  and  Cumminga  v.  Hart,  ante,  page  20,  approved  and  followed. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.    Affirmed. 

W.  A.  Stmrvders,  for  appellants. 

y.  0.  Strickler^  contra. 

Barnes,  G. 

This  is  an  appeal  from  an  order  of  the  district  court 
for  Douglas  county,  confirming  a  sale  of  real  estate,  made 
under  a  decree  of  that  court  foreclosing  certain  tax  liens 
on  a  number  of  lots  situated  in  outlying  additions  to  the 
city  of  Omaha.  But  two  objections  are  made  to  the  order 
appealed  from.  The  first  is,  that  the  certificate  of  the  city 
treasurer  is  invalid,  and  therefore  the  sheriff  had  no 
authority  to  deduct  the  taxes  mentioned  therein  from  the 
appraised  value  of  the  property.  An  examination  of  the 
record  shows  us  that  great  care  was  exercised  in  certi- 
fying the  liens  and  making  the  appraisements.  Each  lot 
mentioned  in  the  decree  was  appraised  separately;  the 
value  thereof  was  placed  opposite  the  description,  and 
then  followed  the  amount  of  taxes,  which  were  certified 
to  be  legal  liens  thereon  by  the  city  and  county  treasur- 
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era.  So  far  as  the  certificate  is  concerned,  it  appears  to 
be  sufficient.  That  matter  was  before  this  court  in  the 
case  of  Orcutt  v.  Paisley^  59  Neb.,  575,  where  it  was  held 
that  under  a  statute,  requiring  an  officer  to  certify  to 
the  character  of  such  liens,  it  is  sufficient  if  their  general 
character  be  stated  in  his  certificate  It  was  also  held 
that  where  an  officer  was  not  required  by  law  to  have  an 
official  seal  a  certificate  made  under  his  hand,  as  such 
officer,  was  sufficient  This  objection  is,  therefore,  without 
merit,  and  was*  properly  overruled. 

The  second  objection  is,  that  the  district  court  had  no 
power  or  authority  to  place  any  restriction  upon  bidders 
in  the  way  of  requiring  them  to  make  a  deposit  of  {50 
to  make  good  their  bid.  This  requirement  is  a  rule  of  the 
district  court  for  Douglas  county,  and  has  been  passed 
upon  by  us  in  two  other  cases.  In  the  case  of  Green  v. 
Diezel,  3  Neb.  [Unof.],  818,  Commissioner  Oldham,  writ- 
ing the  opinion,  held  that  this  rule  requiring  purchasers  at 
a  sheriff's  or  master's  sale  to  deposit  f50  with  the  sheriff 
or  master,  as  a  guaranty  of  good  faith  in  their  purchase, 
was  a  reasonable  one.  That  case  was  followed  and  ap- 
proved in  Cum/mings  v.  Hart,  ante,  page  20. 

It  appearing  that  there  is  no  merit  in  the  objections  of 
the  appellant  to  the  order  of  the  confirmation  herein,  it 
is  recommended  that  such  order  be  affirmed. 

Pound  and  Oldham^  (X!.,  concur. 

Affirmed. 


W.  P.  Fergus,  appellant,  v.  Charles  Gagnon,  appellee. 

Filed  Januabt  8, 1903.    No.  12,444. 
Commiflsloner's  opinion.    Department  No.  2. 

1.  Replevin:   Plbadino:   Affidatit.    In  an  action  of  replevin  before  a 

Jnstice  of  the  peace  the  affidavit  is  the  only  pleading  required. 

2.  B'^plevin:    AmDAYir:    Allegation  of  Value.     An  affidavit  in  r6> 

plevin  before  a  Justice  of  the  peace  need  not  allege  the  value  of 
the  property  replevied. 
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3.  Replevin:     Pbopebtt    Not    Sitbbendebed:      Pbocedube:      DAMAOEa. 

When  the  return  of  the  oflDicer  to  a  writ  of  replevin  shows  that 
the  summons  and  writ  were  served  on  the  defendant,  and  that 
the  property  could  not  be  taken  on  account  of  the  resistance  of 
the  defendant,  the  action  may  proceed  as  an  action  in  damages 
for  the  value  of  the  property  wrongfully  detained. 

4.  Judgment:    Mistake  in  Rendebino:    Ck>iXATERAL  Attack.     Where 

a  court  has  power  to  grant  the  relief  sought  in  a  proper  case,  a 
mistake  in  doing  so,  in  an  improper  but  similar  case,  will  not 
render  the  entire  proceedings  void  and  subject  the  Judgment  to  a 
collateral  attack. 

Appeal  from  the  district  court  for  Richardson  county. 
Tried  below  before  Stull^  J.   Affirmed. 

Reavis  d  Reavis,  for  appellant 

Clarence  Oillespie  and  Edicin  FaUooriy  contra. 

Oldham^  C. 

In  1894,  plaintiff  in  this  cause  of  action  was  acting  in 
the  official  capacity  of  sheriff  of  Kichardaon  county,  Ne- 
braska. While  so  acting,  he  levied  a  writ  of  replevin  issued 
by  the  county  court  of  Richardson  county  in  the  case  of 
Francis  Dupias  against  Cornelia  Quarnel,  then  pending 
in  said  court  on  two  horses  alleged  to  have  been  the  proj)- 
erty  of  Dupias.  After  he  had  taken  these  horses  in  custody 
under  this  writ  an  action  of  replevin  was  instituted  by  de- 
fendant Charles  (Jagnon  against  the  plaintiff  before  a 
justice  of  the  peace  of  Richardson  county  for  the  possession 
of  the  horses  which  the  sheriff  then  had  in  his  custody.  A 
summons  in  replevin  was  issued  in  this  latter  case  and 
served  upon  plaintiff  by  a  constable  of  said  county.  The 
sheriff  forcibly  resisted  the  attempt  of  the  constable  to 
take  possession  of  the  property  and  the  constable  there- 
upon made  the  following  return : 

"January  3,  1894,  summons  and  replevin  returned  in- 
dorsed December  30, 1893.  I  received  this  writ  and  on  the 
same  day  I  called  upon  the  defendant  and  found  the  prop- 
erty described  herein  in  his  possession  and  tried  to  take 
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the  same  under  this  writ,  the  defendant  refused  to  give 
property  and  being  physically  overpowered  by  this  de- 
fendant, I  was  unable  to  take  the  property  from  him.  I 
was  unable  after  that  to  find  said  property  within  Rich- 
adson  county.  On  said  30th  day  of  December,  1893,  I 
served  upon  said  defendant  a  true  and  certified  copy  of 
said  writ  together  with  all  the  indorsements  thereon.  All 
done  in  Richardson  county,  Nebraska.  George  E.  Taylor, 
constable.'* 

At  the  time  set  f6r  trial  the  sheriff  failed  to  appear  and 
on  his  default  being  properly  noted  on  the  docket  the 
justice  of  the  peace  proceeded  to  the  trial  of  the  case  as  an 
action  for  damages  and  entered  a  judgment  which  is  regu- 
lar on  its  face  against  the  plaintiff  in  this  case  for  the 
sum  of  fl35  and  costs  of  the  action.  A  transcript  of  this 
judgment  was  subsequently  filed  in  the  district  court  of 
Richardson  county.  Plaintiff  thereupon  instituted  this 
cause  of  action  in  the  nature  of  a  bill  in  equity  setting 
forth  that  the  court  had  entered  the  judgment  without  any 
jurisdiction;  also  alleging  that  the  judgment  was  entered 
by  a  fraudulent  conspiracy  between  the  plaintiff  and  the 
justice  of  the  peace  rendering  the  judgment,  and  asking 
that  the  judgment  be  canceled  and  that  the  defendant  be 
permanently  enjoined  from  having  any  execution  issued 
upon  said  judgment.  The  material  all^ations  of  the  peti 
tioD  were  denied  by  the  defendant  and  on  issues  thus 
joined  the  trial  court  found  for  the  defendant  and  dis- 
missed plaintiff's  ^ill  and  plaintiff  brings  the  action  here 

by  appeal. 

There  is  no  testimony  tending  to  show  any  actual  fraud 
or  conspiracy  between  defendant  Qagnon  and  the  justice 
of  the  peace  in  procuring  this  judgment,  so  that  the 
question  to  be  determined  is  whether  or  not  this  judg- 
ment is  absolutely  void  and  was  rendered  by  a  court 
having  no  jurisdiction  of  the  subject-matter  of  the  con- 
troversy. For  unless  this  be  true,  no  matter  how  erroneous 
the  conduct  of  the  case  may  have  been  the  judgment  would 
not  be  obnoxious  to  a  collateral  attack.  Toogood  v,  Jtus- 
9ell,  3  Neb.  [Unof.],  189,  91  N.  W.  Rep.,  249. 
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The  affidavit  on  which  the  writ  of  replevin  waa  issued 
was  in  the  usual  form  and  alleged  that  the  plaintiff  was 
the  owner  of  the  property,  describing  it,  and  entitled  to 
the  immediate  possession  of  the  same;  that  ^^the  said 
property  is  wrongfully  detained  by  one  W.  P.  PerguS; 
sheriff  of  Richardson  county,"  and  contained  all  the  other 
formal  all^ations  in  an  affidavit  for  replevin,  but  did  not 
allege  the  value  of  the  property  sued  for. 

This  was  the  only  pleading  filed  before  the  magistrate 
and  the  first  question  to  be  determined  is,  does  this  con- 
stitute  a  sufficient  statement  of  a  cause  of  action  to  sup 
port  the  judgment  rendered?  It  has  been  frequently  held 
by  this  court  that  an  affidavit  in  replevin  is  the  only  plead- 
ing necessary  in  an  action  of  that  nature  tried  before  a 
justice  of  the  peace.  Bolin  v.  Fines,  51  Neb.,  650,  71' N. 
W.  Rep.,  293,  and  cases  cited.  And  like\^ise  that  it  is  not 
essential  that  the  affidavit  state  the  value  of  the  property 
replevied.    Hill  v.  Wilkinson,  25  Neb.,  103. 

Another  objection  urged  to  the  judgment  is  that  the 
return  of  the  constable,  above  set  out,  did  not  show  that 
the  property  could  not  be  found  in  Richardson  county,  but 
on  the  contrary  showed  that  it  had  been  found,  but  was 
not  returned  under  the  writ  and  that  this  return  ousted 
the  justice  of  jurisdiction  of  the  subject-matter  of  the 
controversy.  We  cannot  agree  with  this  conclusion  in 
view  of  the  provisions  of  section  1043  of  the  Code  of  Civil 
Procedure,  which  says: 

"When  the  property  claimed  has  not  been  taken,  or 
haB  been  returned  to  the  defendant,  for  want  of  the  under- 
taking required  by  section  one  thousand  and  thirty-nine, 
the  action  may  proceed  as  one  for  damages  only." 

We  do  not  believe  that  the  defendant  in  an  action  of 
replevin  can  oust  the  court  authorized  to  issue  the  writ 
from  its  jurisdiction  by  holding  the  property  with  a  strong 
hand  and  threatening  the  officer  armed  with  the  writ  from 
executing  the  same  by  threats  of  personal  violence,  aa  the 
evidence  tends  to  show  was  done  in  the  case  at  bar.  The 
section  of  the  statute  just  quoted  permits  the  action  to 
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proceed  as  one  for  damages  whenever  the  officer  shows 
by  his  return  that  he  has  been  unable  to  procure  possession 
of  the  property  replevied,  no  matter  what  the  obstacle  to 
procure  such  possession  may  have  been. 

It  is  finally  contended  that  the  property  against  which 
the  writ  of  replevin  was  issued  was  in  custodia  legis  and 
while  so  was  not  the  subject  of  a  cross-replevin  at  the  suit 
of  a  stranger  to  the  first  action. 

While  we  are  conscious  of  the  fact  that  there  is  a  great 
conflict  of  authority  on  this  question,  we  are  inclined  to 
the  view  that  such  is  the  rule  established  in  this  state  by 

4 

the  recent  decision  in  Yost  v,  Schleicher,  62  Neb.,  601, 
and  without  positively  deciding  this  question,  we  shall 
for  the  purpose  of  the  argument  concede  that  this  is  the 
rule.  Presuming  then  that  the  property  was  in  custodia 
legis  and  not  subject  to  an  action  of  cross-replevin,  does 
this  fact  render  the  judgment  of  the  justice  of  the  peace 
void  or  voidable  only?  In  the  first  place  the  justice  of  the 
peace  had  jurisdiction  in  all  actions  of  replevin  where  the 
value  of  the  property  does  not  exceed  f200,  especially 
conferred  upon  him  by  statute,  and  even  where  his  juris- 
dictiQU  is  exercised  in  an  action  of  replevin  for  property 
exceeding  this  value  he  retains  sufficient  control  of  the 
suit  to  certify  the  action  to  the  district  court  of  his  county. 
Hill  V.  Wilkinson^  supra.  We  are  then  confronted  with 
the  determination  of  the  validity  of  a  judgment,  as  against 
a  collateral  attack,  where  the  court  has  power  to  grant 
the  relief  prayed  for  in  a  proper  case,  but  where  such 
jurisdiction  has  been  exercised  over  exempt  property  or 
persons  by  overlooking  a  law  which  established  their  ex*- 
emption.  The  rule  in  this  class  of  cases  is  tersely  stated 
in  Van  Fleet,  Collateral  Attack,  section  214: 

"When  the  tribunal  has  power  to  grant  the  relief  sought 
in  a  specified  class  of  cases,  the  granting  of  that  relief  in 
a  prohibited  case  which  is  similar  to  the  specified  cases, 
or  belongs  to  the  same  general  class,  is  not  void.  The 
prohibition  may  be  in  another  statute,  or  be  obscure  and 
difficult  to  find;  and  on  principle,  the  failure  to  find  an 
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obscure  exception  should  no  more  make  a  proceeding  void 
than  a  misconstruction  of  an  obscure  law.  But  the  prin- 
ciple is  broader  than  this.  It  is  not  confined  to  mere 
excepted  cases.  For  instance,  if  the  court  has  power  to 
render  a  judgment  for  money  on  causes  sounding  in  con- 
tract only,  its  judgment  for  money  is  not  void  because  the 
cause  sounded  in  tort.  That  is  a  matter  of  defense  to  be 
brought  to  the  attention  of  the  court.  The  same  principle 
applies  where  the  law  prohibits  certain  persons  from  suing 
OP  being  sued  in  that  court.  As  the  court  has  power  to 
grant  the  relief  sought  in  all  proper  cases,  the  granting 
of  the  same  to  or  against  an  improper  person,  is  merely 
a  wrongful  exercise  of  power  and  not  usurpation." 

The  question  then  in  this  case  is  not  whether  the  court 
actually  had  jurisdiction  over  the  property  in  suit,  but 
whether  jurisdiction  was  one  of  the  questions  that  it  was 
necessary  for  the  court  to  determine  in  disposing  of  the 
causa  Werz  v,  Werz,  11  Mo.  App.,  26.  If  it  was,  then 
this  matter  should  have  been  brought  to  the  attention  of 
the  court  by  answer  or  plea. 

We  cannot  concede  that  there  was  sufficient  informa- 
tion communicated  to  the  justice  of  the  peace  in  the 
affidavit  for  replevin  filed  with  him  which  described  the 
defendant  in  that  case  as  "W.  P.  Fergus,  sheriflF  of  Rich- 
ardson county,  Neb.,"  to  show  him  that  the  property  was 
in  cHstodia  Icgis  at  the  time  the  writ  was  issued.  The  affi- 
davit did  not  bring  the  fact  to  the  notice  of  the  magistrate 
that  the  sheriff  of  Richardson  county  was  holding  the 
property  replevied  under  a  valid  levy  of  a  writ  of  replevin 
Issued  from  the  county  court  of  said  county,  and  unless 
the  sheriff  did  not  hold  the  property  under  a  valid  process 
the  property  would  not  have  been  i7i  custodiu  legis,  Schars 
V.  Barnd,  27  Neb.,  94;  Coolvy  v.  Davis,  34  la.,  128;  Wood 
V.  Orser,  25  N.  Y.,  348.  We  therefore  conclude  that  as 
the  court  had  power  to  grant  the  relief  sought  in  a  proper 
case,  its  mistake  in  doing  so  in  an  improper  but  similar 
case  ought  not  to  render  its  entire  proceedings  void  and 
subject  to  collateral  attack. 
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It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Babnes  and  Pound,  CO.,  concur. 

Affirmed. 


Thomas  Murray,  appellant,  v.  Rolandus  Romine, 

appellee. 

Filed  Januabt  8,  1903.    No.  12,446. 
Commissioner's  opinion.     Department  No.  3. 
Mortgages:    Foubclosure:    Apfraibal:    OsjEcnoNs,  Time  fob. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Pawcbtt,  J.    Affirmed. 

I.  J.  Dunn,  for  appellant 

B.  F.  Thomas,  contra. 

DUFFIB,  O. 

This  is  an  appeal  from  an  order  confirming  a  sale.  The 
objections  which  go  to  the  appraisement  made,  were  not 
filed  until  after  the  sale.  We  have  uniformly  held  that 
objections  to  an  appraisement  must  be  made  and  filed  be- 
fore the  sale  takes  place,  otherwise  any  informality  or 
illegality  in  the  appraisement  will  be  deemed  waived. 

We  recommend  the  affirmance  of  the  order  appealed 
from. 

Ames  and  Albert,  CO.,  concur. 

Affirmed. 
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The  Estate  of  William  Barr,  Deceased,  v.  Martha  A. 

Post. 

Filed  Januabt  8, 1903.    No.  12,446. 

€k)mmissloiier'8  opinion.     Department  No.  3. 

Injunction:  Ancillaby  Proceedings:  Fees  of  Counsel  as  Damages. 
A  recovery  of  counsel  fees  for  the  trial  of  a  case  will  not  be  al- 
lowed as  an  element  of  damages  for  an  injunction  wrongfully 
obtained  if' the  injunction  proceedings  be  only  ancillary  to  the 
main  case. 

Error  from  the  district  couft  for  Lancaster  county. 
Tried  below  before  Holmes,  J.    Reversed  and  dismissed. 

W.  M.  Morning  and  G,  W.  Bcrge^  for  plaintiflF  in  error. 

Stewart  &  Hunger,  contra. 

Duffib,  C. 

Martha  A.  Post  recovered  judgment  against  William 
Barr,  now  deceased,  in  the  sum  of  f 2,000,  which  was  after- 
wards affirmed  in  this  court.  Barr  thereafter  brought  a 
suit  in  equity  in  the  district  court  of  Lancaster  county  to 
obtain  a  new  trial,  alleging  that  the  judgment  against  him 
was  obtained  by  false  and  perjured  testimony  on  the  part 
of  Mrs.  Post,  which  fact  he  had  discovered  since  the  trial 
of  the  case.  He  also  obtained  an  order  restraining  Mrs. 
Post  from  enforcing  her  judgment  while  said  equity  suit 
was  pending  and  until  it  was  determined  whether  he  would 
obtain  a  new  trial.  The  restraining  order  remained  in 
force  until  the  final  trial  of  the  case  upon  its  merits,  no 
action  being  taken  to  dissolve  the  same.  On  the  final 
trial  of  the  equity  case  the  court  found  against  Barr  and 
dismissed  his  petition,  and  thereupon  an  action  was 
brought  upon  the  bond  given  by  Barr  at  the  time  of  obtain- 
ing the  restraining  order.  The  only  element  of  damages 
claimed  by  plaintiff  is  attorney  fees,  and  the  only  ques- 
tion to  be  determined  is  whether  attorney  fees  are  re- 
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eoTeraUe  in  a  suit  upon  a  bond  where  the  restraining 
order  or  injunction  is  merely  ancillary  to  the  main  action. 

In  Cunmngham  v.  Finch,  63  Neb.,  189,  88  N.  W.  Rep., 
168,  it  WM  held  that  "a  recovery  of  counsel  fees  for  the 
trial  of  a  case  will  not  be  allowed  as  an  element  of  dam- 
ages for  an  injunction  wrongfully  obtained,  if  the  injunc- 
tion proceedings  be  only  ancillary  to  the  main  case." 

To  the  same  effect  is  the  holding  in  First  National  Bank 
of  Harvard  v.  Hockett,  2  Neb.  [Unof.],  512,  89  N.  W. 
Rep.,  412. 

These  cases,  we  think,  fully  dirjiose  of  the  only  question 
raised,  and  we  recommend  that  the  judgment  appealed 
from  be  reversed  and  the  action  dismissed. 

Ames  and  Albert,  CC,  concur. 

Reversed  and  dismissed. 


The  Villagb  op  Holstein  et  al.  v.  Katie  Klein. 

Fn^ED  Jaihtaby  8,  1903.     No.  12,448. 

Oommlssloner's  opinion.    Department  No.  2. 

Appeal  and  Error:  Exceptions,  Bill  of:  Autheitticatton.  A  docn* 
ment  accompanying  a  transcript  will  be  disregarded  unless  au- 
thenticated by  the  certificate  of  the  clerk  of  the  district  court 

Error  from  tjie  district  court  for  Adams  county.    Tried 
below  before  Adams,  J.    Afft^rmed. 

M.  A.  Eartigan,  for  plaintiffs  in  error. 

John  G.  Stevens,  contra. 

Pound,  0. 

The  errors  assi^ed  in  the  petition  in  error  and  argued 
in  the  briefs  are  not  reviewable  for  the  reason  that  no  prop- 
erly authenticated  bill  of  exceptions  is  before  us.    There  is 
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a  document  attached  to  the  transcript  which  was  d^ubtlesfii* 
intended  to  serve  that  purpose,  but  there  is  no  certificate 
of  the  clerk  as  to  its  nature  or  authenticity.  A  document 
accompanying  a  transcript  will  be  disregarded  unless  au- 
thenticated by  the  certificate  of  the  clerk  of  the  district 
court  Chicago,  R.  I.  d  P.  R.  Co,  v.  Ringo,  52  Neb.,  163. 
The  pleadings  are  sufficient  to  sustain  the  judgment  and 
the  instructions  are  correct  as  abstract  propositions.  We 
therefore  recommend  that  the  judgment  be  affirmed. 

Barnes  and  Oldham,  CO.,  concur. 

Affirmed. 


Mary  Silk,  appellant,  v.  John  McDonald,  Sheriff  of 
Douglas  County,  Nebraska,  et  al.,  appellees. 

Filed  January  8, 1903.    No.  12,450. 

Commissioner's  opinion.    Department  No.  3. 

Ejectment:  Adverse  Possession:  Parties:  HusBAifD  and  Wife: 
Homestead.  A  Judgment  in  an  action  in  ejectment,  in  favor  of 
one  holding  the  paper  title  to  real  estate,  against  one  claiming 
by  adverse  possession,  is  not  binding  on  the  wife  of  the  latter,  if 
not  a  party  thereto,  in  a  subsequent  action  brought  by  her  to 
protect  her  homestead  rights  in  such  premises,  where  it  appears 
that  the  adverse  possession  had  ripened  into  a  title  in  fee  before 
the  action  against  her  husband  was  brought. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Estelle,  J.    Reversed  with  directions. 

J.  J.  O'Connor,  for  appellant 

John  N.  Baldwin  and  Edson  Rich,  contra. 

Albert,  C. 

On  the  14th  day  of  December,  1898,  the  Union  Pacific 
Railroad  Company  brought  an  action  in  ejectment  against 
James  Silk,  the  husband  of  the  plaintiff  in  this  case,  to 
recover  possession  of  certain   property,  in  the  city  of 


Vol.  4]  JANUARY  TERM,  1903.  3S 

Stlk  T.  McDonald. 

Omaha,  which  resulted  in  a  judgment  in  favor  of  the  plain* 
tiflf  in  that  action.  Afterward,  and  before  the  commence- 
ment of  the  present  action,  a  writ  of  restitution  was 
issued  on  the  judgment  in  ejectment,  and  was  delivered  to 
the  sheriflF  for  service,  who,  at  the  time  of  the  commence- 
ment of  this  action,  was  intending  to  evict  the  plaintiff 
and  her  family  under  such  writ  On  the  2d  day  of  No- 
vember, 1899,  the  plaintiff  brought  this  action  against  the 
sheriff,  to  restrain  such  eviction.  A  trial  was  had  to  the 
court,  which  resulted  in  a  finding  and  decree  for  the 
defendant.    The  plaintiff  brings  the  case  here  on  appeal. 

It  is  conclusively  established  by  the  evidence,  that  the 
plaintiff  and  her  family,  consisting  of  her  husband  and 
some  nine  children,  had  occupied  the  premises  in  contro- 
versy for  more  than  seventeen  years  before  the  commence- 
ment of  this  actiim,  and  for  more  than  sixteen  years  be- 
fore the  commencement  of  the  action  in  ejectment,  as  their 
homestead,  and  that  during  all  that  time  their  occupancy 
had  been  open,  notorious,  exclusive  and  adverse  and  under 
a  claim  of  ownership.  The  theory  of  the  defense  is  best 
shown  by  a  quotation  from  the  printed  argument  of  the 
defendant,  which  is  as  follows : 

**The  homestead  right  cannot  exist  without  some  title  to 
which  it  is  attached  or  out  of  which  it  grows.  In  the  case 
at  bar  there  was  no  right  even  of  occupancy  or  possession, 
the  appellant  and  her  husband  being  mere  squatters  or 
trespassers.  ♦  ♦  ♦ 

'^As  determined  in  the  ejectment  suit  against  James 
Silk,  he  had  no  legal  title  or  right  of '  possession  at  all, 
and  hence  no  homestead  right  could  attach. 

"An  examination  of  the  record  discloses  that  while 
James  Silk  was  sometimes  absent  from  home,  he  was 
living  at  home  at  the  time  his  wife  claims  to  have  pur- 
chased the  house  into  which  the  family  moved  and  that 
said  residence  was  at  all  times  his  domicile  and  was  such 
at  the  time  of  the  trial  of  the  suit  at  bar.  Being  the  head 
of  the  family,  his  domicile  was  his  wife's  domicile, 
and  his  possession  was  his  wife's  possession,  she  being  * 
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in  privily  with  him.  The  district  court  in  the  case 
of  Union  Paxnfic  Railroad  Company  against  James  Silk 
(the  ejectment  suit),  found  in  effect  in  June,  1899, 
that  James  Silk  had  not  occupied  the  premises  ten 
years,  and  tliat  he  had  no  title  in  and  to  the  premises  as 
against  the  Union  Pacific  Railroad  Company.  For  this 
reason  no  homestead  right  could  attach.  A  squatter  who 
has  occupied  property  less  than  ten  years  has  no  greater 
title  at  the  end  of  nine  years  than  he  had  at  the  end  of  one 
year,  or  one  month,  and  must  occupy  the  premises  the  full 
ten  years  before  any  title  vests  upon  which  the  homestead 
right  could  be  predicated." 

In  our  opinion,  the  argument  just  quoted  is  unsound.  It 
may  be  conceded,  that  when  the  possession  is  by  a  family, 
such  possession  is  that  of  the  husband,  and  whatever  in- 
terrupts  the  running  of  the  statute  as  to  him,  interrupts  it 
as  to  all.  But  when  the  statute  has  run  and  the  naked 
possession  haa  ripened  into  a  title  in  fee  simple,  the 
homestead  right,  claimed  therein,  is  to  be  determined 
by  precisely  the  same  rules  as  though  title  had 
been  acquired  by  a  formal  conveyance.  As  before  stated, 
the  evidence  is  conclusive  that  the  possession  of  the 
premises,  by  the  plaintiff's  family,  had  ripened  into 
a  title  in  fee  simple  before  the  commencement  of  the  action 
in  ejectment.  Whether  that  title  vested  in  the  plaintiff,  or 
her  husband,  is  wholly  immaterial,  in  this  case.  If  in  the 
husband,  the  instant  such  title  vested,  if  not  before,  the 
homestead  right  of  the  plaintiff  attached  as  effectually  as 
though  the  husband  had  acquired  title  by  deed.  Such 
right  was  a  vested  right,  and  could  be  divested  by  no  act 
of  her  husband  in  which  she  did  not  join.  Morrill  v. 
Skinner,  57  Neb.,  164.  That  one  can  not  be  divested  of  a 
vested  right,  by  a  judgment  rendered  in  an  action  to 
which  he  is  not  a  party,  is  fundamental.  The  fact  that  the 
judgment  in  ejectment  involves  a  finding  that  the  husband 
had  not  acquired  title  by  adverse  possession,  no  more  con- 
cludes tJie  plaintiff  in  this  case,  than  would  a  finding  that 
the  conveyance^  under  which  he  claimed,  was  a  forgery, 
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had  he  claimed  title  by  deed.  In  either  case,  the  issue  is 
one  on  which  she  has  a  right  to  be  heard  in  her  own  behalf, 
and  in  defense  of  her  own  rights.  For  the  determination 
of  those  rights,  the  judgment  in  ejectment  against  her 
husband  is  wholly  immaterial.  To  hold  otherwise,  would 
amount  to  a  nullification  of  section  4,  chapter  36,  Com- 
piled Statutes,  which  provides  that  the  homestead  of  a 
married  person  can  not  be  conveyed  or  incumbered  unless 
the  instrument  by  which  it  is  conveyed  or  incumbered  is 
executed  and  acknowledged  by  both  husband  and  wife,  be- 
cause it  would  leave  it  within  the  power  of  the  husband,  at 
any  time,  to  suffer  judgment  to  be  taken  against  himself 
for  the  purpose  of  divesting  the  wife's  right  of  homestead. 

The  title  to  the  property  and  its  homestead  character, 
the  only  controverted  questions  in  the  case,  havmg  been 
(•(  nclusively  established,  it  follows  that  the  decree  of  the 
district  court  is  erroneous. 

It  is  recommended  that  the  decree  of  the  district  court 
be  reversed  and  the  cause  remanded  with  directions  to 
enter  a  decree,  as  prayed,  in  favor  of  the  plaintiff. 

Ames  and  Dupfib,  CO.,  concur. 

The  decree  of  the  district  court  is  reversed  and  the  cause 
remanded  with  directions  to  enter  a  decree  as  prayed,  in 
favor  of  the  plaintiff. 

Rbveesed  with  directions. 


Agnes  Harmon,  appellant,  v.  Jarvis  S.  Church  bt  al., 

appellees. 

Filed  Januaby  8,1903.    No.  12,462. 

Oommlssloner's  opinion.    Department  No.  1. 

Telegraplui  and  Telephones:  Stock:  Ownership:  Evidbnoe:  Suffi- 
ciEin:.  Evidence  examined,  and  held  to  support  the  decree  of  the 
district  court;  the  only  question  being  as  to  the  ownership  of 
certain  aharsi  o<  stock. 
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Appeal  from  t>e  district  court  for  Nemaha  county. 
Tried  below  before  Stull,  J.    Affirmed. 

J.  8.  McCarty  and  H,  A,  Lambert,  for  appellant 

W.  H.  Kelligar,  E.  Ferneau  and  E.  B.  Quackenbush, 
contra. 

Hastings,  C. 

Plaintiff  brought  suit  in  the  district  court  for  Nemaha 
county  alleging  that  she  was  the  wife  of  G.  W.  Harmon; 
that  the  defendant  Cole,  is  the  sheriff  of  the  county;  that 
she  was  and  had  been  from  the  organization  of  the  com- 
pany the  owner  and  in  possession  of  forty  shares  of  the 
Auburn  Telephone  Construction  Company's  stock,  and 
that  her  husband  had  no  interest  in  it ;  that  Cole  by  the 
instructions  and  request  of  the  defendant  Church,  made  a 
pretended  levy  of  two  executions  in  favor  of  the  defendant 
Church,  and  a<j:ainst  plaintiff's  husband  upon  her  stock 
and  had  advertised  fifteen  shares  for  sale;  that  the  shares 
were  in  plaintiff's  possessicm  and  in  her  name  on  the  books 
of  the  company,  but  defendant  threatened  to  sell  them,  and 
unless  restrained  would  do  so;  that  about  December  1, 
1900,  without  plaintiff's  authority,  her  said  stock  was 
issued  by  said  telephone  company  to  G.  W.  Harmon  and 
placed  in  his  name,  but  that  as  soon  as  she  became  aware 
of  this,  and  before  said  levy,  the  stock  was  transferred  OB 
the  books  of  the  company  to  the  plaintiff;  that  the  sale  of 
the  stock  under  such  levy  would  cast  a  cloud  on  plaintiff'  5 
title,  cause  her  irrevocable  injur^^and  multiplicity  of  suits. 

Defendant  answered  saying  that  the  petition  did  not 
state  facts  sufficient  to  entitle  her  to  an  injunction;  ad- 
mitted the  official  character  of  defendant  Cole,  and  the 
levy;  denied  plaintiff's  ownership  of  the  stock;  admitted 
the  advertisement  for  sale  of  the  stock ;  denied  the  posses- 
sion of  the  stock  by  plaintiff ;  sets  out  a  recovery  of  a  judg- 
ment of  f  277,  September  5,  1899,  and  another  of  |157.85, 
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Augost  8,  1899,  both  in  the  county  court  of  Nemaha 
county,  and  both  of  which  are  alleged  to  have  been  filed 
by  transcript  in  the  district  court  of  that  county.  De- 
fendants ask  that  plaintiff's  petition  be  dismissed;  that 
their  executions  be  declared  a  valid  lien  upon  the  stock 
and  that  plaintiff  be  directed  to  surrender  it  to  the  sheriff 
and  the  latter  to  sell  it  in  satisfaction  of  the  executions. 

Plaintiff's  reply  admits  the  judgment  against  her  hus- 
band; says  that  the  indebtedness  on  the  first  was  con- 
tracted and  the  credit  extended  to  him  more  than  five 
vears  before  the  telephone  stock  was  issued  to  her,  and 
that  the  indebtedness  on  the  second  was  incurred  more 
than  four  years  before  the  issuance  of  the  telephone  stock 
and  none  of  it  on  any  credit  obtained  by  reason  of  said 
stock. 

The  court  found  for  the  defendants  and  dissolved  the 
injunction.  Motion  for  new  trial  was  overruled  and  de- 
cree entered  requiring  plaintiff  to  surrender  the  stock 
levied  upon  to  the  sheriff,  and  the  latter  to  sell  it  in  satis- 
faction of  the  executions.  From  this  decree  plaintiff  ap- 
peals. 

The  only  question  argued  at  the  hearing  was  the  owner- 
ship of  the  stock  in  controversy.  It  was  claimed  on  behalf 
of  the  defendants  that  the  evidence  of  ownership  of  the 
stock  was  conflicting;  that  it  had  been  passed  upon  by  the 
trial  court  and  that  its  decision  upon  such  conflicting 
evidence  is  conclusive. 

The  contention  of  appellant  is  summarized  by  her  coun- 
sel aa  follows : 

"1.  That  G.  W.  Harmon  had  a  right  to  use  his  salary 
wheth^  it  was  exempt  or  not,  in  the  purchase  of  a  home- 
stead. 

"2.  That  he  had  the  right  to  convey  that  homestead  or 
have  it  conveyed  to  his  wife,  and  she  would  become  the 
owner  thereof  and  no  creditor  would  have  a  right  to 
complain. 

"3.  That  when  she  became  the  owner  of  the  homestead, 
she  had  a  right  to  mortgage  the  same  ta  raise  money  to 
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invest  in  the  telephone  enterprise  without  subjecting  the 
same  to  her  husband's  debts,  and  the  profits  thereof  would 
belong  to  her. 

"4.  That  she  had  a  right  to  employ  her  husband  as  her 
agent  in  looking  after  her  investment  in  the  telephone  cor- 
poration and  that  his  acting  in  such  capacity  did  not  make 
her  property  liable  for  his  debts." 

None  of  these  propositions  are  disputed  by  the  appellees. 
They  say  that  the  only  way  the  homestead  matter  comes 
into  this  case  is  because  the  money  to  purchase  the  stock 
was  raised  by  a  mortgage  on  the  homestead  and  because 
the  homestead  stood  in  her  name,  the  stock  became  hers, 
l^hey  say  the  facts  connected  with  the  purchase  and  owner- 
ship are  all  undisputed.  They  might  have  added  that  in 
the  same  sense  all  the  facts  are  undisputed  in  regard  to  the 
purchase  of  the  stock  and  the  entire  case.  That  is  to  say, 
no  statement  of  any  witness  is  denied  by  any  other.  The 
only  thing  in  question  is  the  ultimate  fact  of  ownership 
to  be  deduced  from  these  facts. 

In  April,  1895,  G.  W.  Harmon  was  appointed  postmaster 
at  Auburn.  In  May  he  bought  for  |1,250  a  residence  in 
that  city.  On  this  he  paid  either  $350  or  f  500,  apparently 
the  first  named  sum,  borrowed  from  his  father-in-law,  and 
gave  notes  in  three  annual  payments  for  the  rest  of  the 
price.  These  notes  he  paid  from  his  salary  as  postmaster. 
After  they  were  paid,  the  money  from  his  father-in-law 
was  repaid  from  the  same  source,  and  the  premises  which 
had  been  conveyed  to  his  father-in-law  were  deeded  to  the 
plaintiflf.  This  was  in  July,  1899.  July  13  the  Telephone 
Construction  Company  seems  to  have  been  organized.  G. 
W.  Harmon's  name  appears  as  one  of  the  incorporators. 
He  appears  to  have  then  represented  thirty  shares.  This 
would  be  equivalent  to  sixty  as  they  were  finally  issued. 
The  capitalization,  in  view  of  the  earnings  and  value  of  the 
plant  and  franchise,  was  doubled  when  the  issuance  of 
shares  took  place.  He  says  that  ten  of  these  were  taken 
for  a  nephew  and  ttventy  of  them  for  his  wife;  that  he 
himself  had  nothing  in  it;  that  ten  per  cent,  of  the  face 
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value  of  these  shares  had  then  to  be  advanced  and  the 
nephew  paid  it.  Articles  of  incorporation  were  adopted 
providing  that  no  one  wl)o  was  not  a  stockholder  should 
be  an  officer  and  Q.  W.  Harmon  was  elected  a  director  and 
secretary.  He  says  that  in  August  his  wife  borrowed  the 
f500  on  the  residence  property  and  that  was  paid  by  a 
check,  which  was  deposited  to  her  credit  and  checked  out 
in  payment  for  the  shares,  apparently  by  himself,  as  he 
claims,  on  her  behalf. 

No  stock  was  issued  till  November  23  and  no  knowledge 
on  the  part  of  the  other  incorporators  except  the  treasurer. 
Kerns,  that  G.  W.  Harmon  did  not  claim  to  own  this 
stock,  appears.  The  latter  swears,  and  Kearns  corrobo- 
rates him,  that  before  this  they  had  talked  of  the  propriety 
of  Harmon's  acting  as  secretary  while  his  wife  owned  the 
stock.  Both  say  that  the  understanding  between  them  was 
that  the  wife  owned  it.  The  treasurer's  son  made  out  the 
certificates  and  made  them  to  the  husband.  The  latter  says 
he  called  the  treasurer's  attention  to  it  and  the  latter  said, 
"Well,  they  can  be  transferred."  This  was  not  done,  and 
in  a  few  days  proceedings  in  aid  of  execution  were  com- 
menced against  Harmon  and  seem  to  have  been  dismissed 
on  December  10.  On  the  same  day,  Mrs.  Harmon  pre- 
sented her  certificates  at  the  company's  office  and  her 
husband  transferred  them  on  the  books  of  the  company, 
and  a  little  later  on  the  same  afternoon  the  executions 
were  levied.  Mrs.  Harmon  says  she  had  possession  of  the 
certificates  from  the  day  of  their  issue.  Both  the  assign- 
ment and  the  transfer. of  the  shares  on  the  books  are 
dated  December  10.  The  president  of  the  company  says 
he  understood  the  shares  were  issued  to  G.  W.  Harmon. 
One  of  the  notes  on  which  the  judgments  were  founded 
bore  date  of  1894  and  one  of  1895.  The  first  seems  to 
have  been  a  partnership  debt  of  the  husband  and  the 
second  to  have  been  a  note  signed  by  him  as  surety. 

The  question  is  whether  these  facts  show  enough  owner- 
ship of  this  stock  to  uphold  the  trial  court's  finding  and 
decree  that  the  husband's  creditors  are  entitled  to  a  satis- 
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faction  of  these  judgments  out  of  it.  The  facts,  so  far  as 
they  tend  to  show  ownership  in  the  husband,  are  that  his 
earnings  bought  the  homestead;  that  it  was  put  in  the 
wife's  name,  tiiat  he  negotiated,  as  both  of  them  swear,  by 
her.  authority,  the  loan  of  f 500  which  bought  the  stock. 
That  he  was  one  of  the  incorporators  of  the  company  acting 
in  his  own  name;  that  he  assisted  in  adopting  the  by-law 
that  required  officers  to  be  also  stockholders ;  that  he  was 
elected  and  served  as  secretary ;  that  as  such  secretary  he 
signed  the  stock  certificate  issued  to  himself  on  Novem- 
ber  23  or  24.  That  at  that  time,  or  shortly  afterwards, 
there  were  proceedings  in  aid  of  execution  commenced  on 
the  judgments ;  that  nothing  was  done  towards  a  transfer 
of  this  stock  until  these  proceedings  were  dismissed  on 
December  10,  and  then  the  transfer  was  made  a  little  be- 
fore the  levy  on  the  same  day. 

We  are  of  the  opinion  that  there  was  enough  in  these 
circumstances  to  warrant  the  conclusion  of  the  district 
court,  that  this  money  was  raised  on  the  homestead  and 
restored  to  the  husband's  possession,  from  which  it  orig- 
inally came,  with  intention  that  he  should  have  the  con- 
trol and  ownership  of  it.  At  all  events  we  are  not  able 
to  say  that  such  conclusion  is  clearly  wrong  not^dth- 
standing  the  statements  of  both  husband  and  wife  that 
such  was  not  the  case. 

It  is  recommended  that  the  decree  of  the  district  court 
be  affirmed. 

KiBKPATEiOK  and  LoBiNQiBB,  CO.,  concur 

Affirmed. 
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Oharlbs  W.  Ebel^  appellee^  v.  Edward  Stbingeb  bt  al., 
APPELLEES^  Impleaded  with  The  Somerset  Trust 
Company,  appellant. 

Filed  Januabt  8, 1903.    No.  12,461. 

Commissioner's  opinion.    Department  No.  2. 

Sapersedeas:  Liens  and  Limitation  of  Actions,  Suspension  of:  Ap- 
FEAi«  AND  Ebbos:  Mortqaqes.  The  filing  and  approval  of  a  super- 
sedeas bond  in  an  error  proceeding  from  a  Judgment  of  the  dis- 
tri()t  court  suspends  the  lien  of  the  Judgement,  which  Is  a  mere 
incident  thereto;  and  the  running  of  the  statute  of  limitations 
against  the  lien  of  such  Judgment  is  suspended  during  the  pend- 
ency of  such  error  proceeding  in  the  supreme  court 

Appeal  from  the  district  court  for  Holt  county.  Tried 
below  before  Harrington,  J.    Reversed, 

R.  R.  Dickson,  for  appellant. 

W.  R.  Butler,  contra. 

Oldham,  C. 

This  suit  originated  in  an  action  filed  in  the  district 
court  for  Holt  couAty,  Nebraska,  by  Charles  W.Ebel  for  the 
purpose  of  foreclosing  a  real  estate  mortgage  on  certain 
lands  situated  in  that  county.  There  were  numerous  de- 
fendants in  this  cause  of  action,  among  which  were  the 
Somerset  Trust  Company,  which  filed  an  answer  and  cross- 
petition  alleging  among  other  things  that  in  March, 
1882,  Ralph  Ege  became  the  owner  in  fee  simple  of  the 
real  estate  described  in  plaintiff's  petition;  that  he  con- 
tinued to  be  the  owner  until  October  22,  1898,  when  his 
anignee  sold  the  land  to  another  defendant  in  said  cause 
of  action;  that  on  March  30,  1885,  a  judgment  was  ob- 
tained in  the  district  court  for  Holt  county  against  Ralph 
Ege  and  others  for  the  sum  of  |1,305.62  and  costs;  that 
.said  judgment  was  sold,  assigned  and  set  over  to  J.  L.  Roll 
for  a  valuable  consideration  on  March  24,  1898 ;  that  on 
the  same  day  Boll  sold  and  assigned  said  judgment  to 
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appellant,  which  was  the  owner  of  said  judgment,  and  that 
no  part  of  the  judgment  had  been  paid. 

The  croBs-petition  also  alleges  that  an  execution  was 
issued  on  said  judgment,  April  11,  1896,  and  that  after 
the  rendition  of  said  judgment  in  the  district  court  that 
Ege  and  others  within  the  time  allowed  by  law  filed  a 
petition  in  error  in  said  cause  in  the  supreme  court,  and 
gave  a  supersedeas  bond  which  was  duly  approved  for  the 
purpose  of  staying  said  judgment,  and  that  the  execution 
was  thereupon  returned ;  and  that  the  case  remained  in  the 
supreme  court  until  the  January  term,  1898,  when  it  was 
affirmed  and  a  mandate  was  issued  thereon  which  was  re- 
ceived  by  the  clerk  of  the  district  court  of  Holt  county  on 
March  28,  1898,  and  spread  upon  the  record  of  said  court. 
The  cross-petition  was  filed  April  5,  1901,  and  prayed  that 
this  judgment  be  declared  a  lien  on  th^  interest  which 
Ege  held  in  said  lands  at  and  after  March  28,  1898. 

Plaintiflf,  and  other  answering  defendants,  demurred 
to  this  cross-petition  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
judgment  alleged  on  was  barred  by  the  statute  of  limita- 
tions. This  demurrer  was  sustained  by  the  district  court 
and  cross-petitioner  refused  to  further  plead,  and  his  ac- 
tion was  dismissed  and  he  brings  the  case  here  by  appeal. 

This  case  presents  but  one  question,  and  that  is, 
whether  or  not  the  five-year  period  of  limitation  on  a 
judgment  lien  is  susi)ended  during  the  time  the  issuance  of 
an  execution  is  superseded  by  bond  pending  a  review  in 
the  appellate  court?  If  it  is,  the  judgment  of  the  district 
court  in  sustaining  the  demurrer  and  dismissing  the  cross- 
petitioner's  bill  was  wrong  and  should  be  reversed;  if  it 
does  not,  the  judgment  is  right  and  should  be  affirmed, 
because  more  than  five  years  elapsed  between  the  time  the 
execution  was  issued  and  the  filing  of  plaintiff's  cross- 
petition. 

It  is  contended  by  appellees  that  as  there  is  no  expren 
provision  in  section  482  of  the  Code  of  Civil  Procedure  for 
suspending  the  running  of  the  statute  during  the  time  a 
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judgment  is  stayed,  we  should  not  read  such  a  provision 
into  the  statute  and  hold  that  because  on  sound  principles 
a  judgment  debtor  had  by  his  own  act  prevented  the  credi- 
tor from  issuing  an  execution  during  the  time  the  judg- 
ment was  stayed,  he  could  not  at  the  same  time  avail  him- 
self of  the  protection  of  the  statute  against  the  judgment 
lien  during  all  the  time  of  the  stay.  It  is  contended  that 
such  a  construction  of  the  statute  would  be  judicial  legis- 
lation against  a  i)olicy  plainly  declared  by  the  statute. 

We  must  admit  that  this  contention  seems  to  find  some 
support  in  Sedgwick,  Statutory  and  Constitutional  Law, 
305,  and  other  eminent  text  writers  who  have  quoted  his 
remarks  on  this  subject  with  approval.  But  this  conten- 
tion has  found  little  favor  in  courts  of  last  resort  of  the 

9 

diflferent  states;  it  being  very  generally  held  that  when 
the  judgment  debtor  by  his  own  act  deprives  the  creditor 
of  the  means  of  enforcing  the  lien  of  his  judgment,  he  can 
not  avail  himself  of  the  running  of  the  statute  of  limitation 
during  the  time  the  creditor  is  powerless  to  enforce  his 
lien.  This  conclusion  was  reached  by  the  supreme  court 
of  Minnesota  in  the  case  of  Wakefield  v.  Brown ,  37  N.  W. 
Rep.  [Minn.],  788,  after  an  able  and  exhaustive  opinion  in 
which  numerous  authorities,  both  American  and  English, 
were  examined.  The  supreme  court  of  California  in  dis- 
cussing this  question  under  a  statute  which  limited  the 
judgment  lien  to  two  years,  in  the  case  of  Dewey  v.  Latson, 
6  Oal.,  at  page  134,  says:  "The  obvious  intention  was  to 
charge  the  estate  of  the  judgment  debtor,  and  to  give  the 
creditor  two  years  to  make  his.  money.  The  statute  in- 
tended that  this  time  should  run  from  date  of  the  judg- 
ment, or  period  at  which  the  plaintiff  was  in  a  situation 
to  take  out  execution,  and  pursue  his  remedy  to  final  satis- 
faction. By  the  defendant's  own  act,  the  force  of  that 
judgment  has  been  suspended,  and  the  lien,  which  is  merely 
an  incident,  must  share  a  like  fate.    It  would  be  absurd  to  i 

say  that  a  lien  attached  upon  a  judgment,  and  expired  by 
its  own  limitation,  while  the  judgment  was  still  in  fieiH, 
and  could  not  be^  prosecuted  to  full  fruition."    This  de- 
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cision  was  subsequently  adhered  to  by  the  same  court  in 
Englnnd  v.  Lewis,  25  Cal.,  337;  and  to  the  same  effect 
have  been  the  holdings  in  Smart  <t  Evans  r.  Mason,  2 
Heirit.  [Tenn.],  223;  Fairbanks  i\  Dcvercanx.  58  Vt.,  359, 
3  Atl.  Rep.,  500;  Houck  v.  Bvnham,  92  Va.,  211,  23  S.  E. 
Rep.,  238;  Pennock  i\  Hart,  8  H.  r-  R.  [Pa.],  369. 

•ppellees  make  the  further  contention  that  after  the 
supersedeas  bond  was  executed  by  the  defendants,  the 
plaintiff  might  have  availed  hi  nisei  f  of  the  proceeding  pro- 
vided for  in  section  591  of  the  Code  of  Civil  Procedure, 
and  have  continued  the  lien  of  his  judgment  by  executing 
to  the  defendants  the  obligation  therein  provided  for. 

Iti  the  first  place,  this  section  of  the  statute  only  applies 
to  an  "action  arising  on  contract,  for  the  payment  of 
money  only,"  and  there  is  notling  in  the  allegations  of  the 
cross-petition  to  show  the  nature  of  the  action  on  which 
the  judgment  was  rendered;  nor  was  this  necessary,  for 
ordinarily  the  causes  of  action  are  all  merged  in  the  judg- 
ment which  becomes  a  new  cause  of  action.  If  there  was 
any  merit  in  this  contention  it  shnnld  have  been  pleaded 
as  a  defense.  It  seems  to  us  tl'^^t  it  would  be  manifestly 
unfair  to  compel  a  judgment  creditor  to  resort  to  this  pro- 
vision to  save  his  judgment  from  the  bar  of  the  statute 
during  the  time  its  operation  Avas  suspended  by  a  super- 
sedeas bond  executed  by  the  judgment  debtor,  because  even 
when  the  bond  is  given  it  is  still  left  in  the  discretion  of 
the  trial  court  to  permit  the  enforccmentof  the  judgment. 
We  are,  therefore,  of  the  opinion  that  the  trial  court  erred 
in  sustaining  the  demurrer,  and  dismissing  appellant's 
cross-petition. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 

Barnes  and  Pound,  CO.,  concur. 

Reversed  and  remanded. 
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Hannora  Hayes,  appellee,  v.  Morgan  Hayes,  appellant. 

FiLBD  Januabt  8, 1903.    No.  12,462. 
OommiBsloner's  opinion.    Department  No.  8. 
<hileting  Title:    Collateral  Attaok:   Bvidsnob. 

Appeal  from  the  district  court  for  Holt  county.  Tried 
below  before  Kinkaid,  J.    Afftrmed. 

R.  R.  Dickson,  for  appellant 

Arthur  F.  Mullen,  contra. 

Ames,  C. 

This  is  an  action  to  determine  the  title  and  right  of 
possession  of  a  tract  of  land.  The  only  matter  in  dispute 
is  the  validity  of  an  order  of  the  county  court  of  Holt 
county  admitting  to  probate  the  last  will  of  a  deceased 
prior  owner  of  the  land.  The  sole  ground  of  attack  is  fliat 
the  order  was  made  upon  insufficient  evidence.  We  do  not 
feel  called  ujwn  to  discuss,  or  to  cite  authorities  upon  a 
proposition  so  long  and  so  well  settled  as  that  such  an 
order  can  not  be  collaterally  attacked  for  such  a  reasouv 
Roberts  v.  Flanagan,  21  Neb.,  503;  Bigelow,  EJstoppel  [5th 
ed.],  211,  et  seq. 

The  judgment  of  the  district  court  upheld  the  probate 
court  and  determined  the  title  accordingly,  and  it  is  rec- 
ommended that  it  be  affirmed. 

DuFPiB  and  Albert,  CO.,  concur. 

AFFIRMISn. 
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Thb  Provident  Life  &  Trust  Company  op  Philadelphia, 

V.  Thomas  C.  Brunnbr. 

FiLBD  Januabt  8, 1903.    No.  12,471. 

Ck)mmissioner'8  opinion.    Department  No.  3. 

Xortgages:  Foreglosube:  Deficibnct:  Statutes:  Oonstbuction: 
Election  of  ReAedieb.  Section  848  of  the  Code  of  Civil  Proced- 
ure, as  amended  by  the  act  of  1897,  when  taken  in  connection 
with  the  remainder  of  the  title  of  which  It  is  a  part.  Is  a  statute 
compelling  an  election  of  remedies  aild  is  inoperative  upon  a 
salt  begun  before  it  went  into  effect. 

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  Estellb,  J.    Reversed. 

George  B.  Lake  and  Hamilton  d  Maxwell,  for  plaintiff 
in  error. 

John  0.  Yeiaer,  contra. 

Ames,  G. 

On  Mg^y  1, 1897,  an  action  was  begun  to  foreclose  a  mort- 
gage upon  real  property  which  had  been  given  to  secure 
the  payment  of  an  indebtedness  that  fell  due  January  1, 
1897.  After  a  decree  of  foreclosure  and  a  sale  thereunder, 
and  after  a  confirmation  of  the  sale,  the  plaintiff  applied 
to  the  court  for  and  obtained  leave  to  prosecute  an  action 
at  law  to  recover  a  residue  of  the  debt  after  the  applica- 
tion thereon  of  the  proceeds  of  the  sale.  A  judgment  was 
recovered  by  the  defendant  in  this  action  which  was  prose- 
cuted pursuant  to  the  permission  so  obtained,  and  the 
plaintiff  prosecutes  a  petition  in  error  in  this  court 

It  is  not  disputed  that  there  is  an  unpaid  residue  of  the 
mortgage  debt,  and  the  only  question  presented  here  is 
whether  it  can  be  recovered  by  the  proceedings  above  set 
forth.  We  think  the  answer  has  been  given  by  this  court 
and  in  favor  of  the  plaintiff  in  error  by  the  decisions  in 


Vol.  4]  JANUARY  TERM,  1903.  49 

Kelly  V.  Dawes  County.    ^ 

Thompson  v.  West,  59  Neb.,  677 ;  Patrick  v.  National  Bank 
of  Commerce,  63  Neb.,  200,  88  N.  W.  Rep.,  183. 

We  do  not  think  it  necessary  to  repeat  or  recapitulate 
the  reasons  adduced  in  those  decisions.  We  may,  however, 
add  thereto  our  own  opinion  that  section  848  of  the  Code, 
taken  in  connection  with  the  other  provisions  of  the  title 
of  which  it  is  a  part,  is  no  more  than  a  statute  compelling 
election  between  two  remedies,  both  of  which  existed  priOT 
to  the  adoption  of  the  amendment,  and  neither  of  which 
has  been  taken  away.  Neither  at  the  time  the  mortgage 
became  due,  nor  at  the  time  the  action  for  its  foreclosure 
was  b^un,  was  the  amended  statute  in  force  or  operatiye. 
At  the  time  the  suit  was  begun,  therefore,  the  plaintiff 
was  not  required  by  law  to  make  an  exclusive  choice  of 
remedies  and  there  is  no  ground  for  a  presumption  that  by 
beginning  the  action  he  intended  to  do  so.  He  could  not 
have  foreseen  the  results  of  the  litigation  nor  could  he 
have  predicted  how  long  the  amendment,  if  already  en- 
acted, would  remain  unrepealed.  At  all  events  it  had  not 
yet  become  restrictive  of  his  liberty  of  conduct. 

The  consequences  of  beginning  a  suit  under  an  existing 
law  were  not  affected  by  a  modification  of  the  law  sub- 
sequently coming  into  operation. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

DuPFiB  and  Albbrt,  OC.,  concur. 

Reversed  and  remanded 


Morris  H.  Kelly  v.  The  County  of  Dawes  bt  al. 

FiLO)  jAinjABT  21, 1903.    No.  11,911. 

Ck>mmi88ioner'8  opinion.    Department  No.  8. 

1.  Tapuition:  Counties:  Pobchase  by  Boabd:  Canokllatiow.  A 
county  board,  after  having  purchased  real  estate  for  delinquent 
taxes  in  the  manner  provided  by  law,  cannot  cancel  or  rescind 
the  sale  without  the  full  payment  of  the  taxes,  penalties,  interest 
and  costs  on  account  of  which  the  same  was  made. 

8 
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2.  Taxation:  Counties:  Purchase  by  Board:  Foreclosure:  When 
Accrues.  Arttcle  4  of  chapter  77  of  the  Compiled  Statutes,  en- 
titled "Revenue,"  is  a  complete  regulation  concerning  the  en- 
forcement of  tax  liens  purchased  by  counties,  and  an  action  to 
^  foreclose  such  liens  cannot  be  begun  until  after  the  expiration 
of  two  years  from  the  date  of  sale. 

Error  from  the  district  court  for  Dawes  county.    Tried 
below  before  VVestover,  J.    Reversed  and  dismissed. 

Albert  W.  C rites,  for  plaintiff  in  error. 

W.  H.  Fanning,  contra. 

Ames,  C. 

This  is  an  action  upon  the  equity  side  of  the  court  for 
the  foreclosure  of  alleged  liens  in  favor  of  the  state  and 
of  the  county  of  Dawes  and  the  city  and  school  district  of 
Chadron,  for  general  taxes  levied  for  revenue  purposes  for 
the  years  from  1893  to  1897  both  inclusive,  upon  a  tract 
of  land  belonging  to  the  plaintiff  in  error.  The  plaintiff 
had  judgment  as  prayed  in  the  court  below,  and  the  de- 
fendant brings  the  case  here  by  proceedings  in  error. 
There  is  no  dispute  as  to  facts.  The  land  had  been  sold 
to  the  county  at  treasurer's  sale  and,  at  the  date  of  the  be- 
ginning of  this  action,  two  year&  from  the  date  of  the  sale 
had  not  expired.  If  this  suit  had  been  brought  upon  the 
tax  sale  certificate,  its  dismissal,  as  being  prematurely 
begun,  would  have  been  required  by  the  authority  of 
lodence  v.  Peters,  64  Neb.,  425,  89  N.  W.  Kep.,  1041.  But 
after  the  sale  and  issuance  of  the  certificate,  and  after  an 
action  for  foreclosure  thereon  had  been  begun  and  dis- 
missed because  of  being  premature,  the  county  board  or- 
dered the  certificate  and  the  sale  record  to  be  canceled, 
which  was  attempted  to  be  done,  and  this  action  was  then 
conn  ( need  within  less  than  two  years  from  the  date  ot 
the  tax  sale,  as  an  action  to  foreclose  in  a  case  in  which  no 
sale  has  boon  made.  It  is  first  objected  that  this  attempted 
cancellation  or  rescission  is  void  and  the  point  is,  in  our 
opinion,  well  taken.    The  county  by  its  purchase  had  ac- 
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quired  valuable  rights,  among  which  were  penalties  and 
costs  accruing  at  the  tax  sale,  and  an  inchoate  right  of 
foreclosure  under  the  statute  enacted  for  that  purpose. 
We  do  not  think  it  was  within  the  power  of  the  county 
board  to  surrender  or  relinquish  these  rights,  without  con- 
sideration moving  to  the  county,  and  that  to  permit  it  so 
to  do  would  be  to  offer  an  opportunity  for  the  practice 
of  such  favoritisms  and  inequalities,  as  between  taxpayers, 
as  would  be  corrupting  in  their  tendencies  and  against 
public  policy.  The  county  should  be  treated  as  being  still 
the  owner  of  the  tax  sale  certificate  and  entitled  to  enforce 
the  same  in  the  manner  provided  by  the  statute.  This 
suit,  although  it  was  not  brought  on  the  sale  certificate, 
might  perhaps,  inasmuch  as  all  the  facts  are  disclosed  by 
the  answer,  be  treated  as  an  notion  thereon  and  the  judg-, 
ment  of  the  district  court  be  thus  upheld,  were  it  not  the 
fact  that  it  was  begun  within  a  little  more  than  a  month 
after  the  date  of  the  sale,  and  it  must  therefore  be  dis- 
missed as  being  premature. 

The  provision  of  section  2  of  article  5  of  the  revenue  law 
that  an  action  to  foreclose  may  be  begun  at  any  time  within 
five  years  from  the  date  of  the  tax  sale  upon  which  the 
lien  is  based  must,  we  think,  be  regarded  as  restrained  bjr 
the  provisions  of  section  1  of  the  preceding  article  and  by 
those  of  section  179  of  the  revenue  act  of  1879,  so  as  to 
limit  the  right  of  action  by  counties  until  after  the  ex- 
piration of  two  years  from  the  date  of  the  sale.  Article  4 
is  a  regulation  complete  in  itself,  concerning  the  purchase 
and  enforcement  of  tax  liens  by  counties,  and  as  decided 
by  this  court  in  The  County  of  Logan  v,  Carnalian,  66 
Neb.,  685,  when  adequate  remedies  for  the  collection  of 
taxes  have  been  provided  by  statute  they  are  exclusive  of 
all  others. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  action  dismissed. 

DuFFiE  and  Albert,  CC,  concur. 

Reversed  and  dismissed. 


52  ^  NEBRASKA  REPOKTS.     [Unofficial. 

City  of  Omaba  v.  Gsantner. 


The  City  of  Omaha  v.  Johanna  Gsantnee. 

Filed  January  21, 1903.     No.  12.303. 

« 

Commissioner's  opinion.     Department  No.  3. 

1.  Municipal  Corporations:     Taxation:     Injunction:     Deduction    or 

Taxes  from  Purchase  Price:  Estoppel.  That  the  vendee  of  real 
estate  deducted  from  the  agreed  purchase  price  certain  taxes 
levied  against  the  property,  would  not  estop  him  from  denying  the 
validity  of  such  taxes  in  an  action  to  restrain  their  collection,  in 
the  absence  of  an  agreement,  between  himself  and  his  vendor, 
that  such  amount  should  be  retained  and  applied  on  the  taxes. 

2.  Municipal  Corporations:    Streets:    Paving,  Petition  for:    Charge 

ON  Abutting  Property:  Statutes.  The  act  of  1887,  section  69, 
^  chapter  12a,  Compiled  Statutes,  incorporating  metropolitan  cities, 
authorized  any  such  city  to  pave  any  street,  alley  or  avenue 
within  its  limits,  either  with  or  without  a  petition  of  the  prop- 
erty owners  representing  a  majority  of  the  fest  frontage  abutting 
on  such  street,  alley  or  avenue;  but  without  such  petition  the 
city  could  not  make  the  cost  of  paving  a  charge  against  the 
abutting  property.  Following  Orr  v.  City  of  Omahaj  2  Neb. 
[Unof.],  771,  90  N.  W.  Rep.,  301. 

3.  Municipal  Corporations:    Streets:    Curbing:  riiAPnE  on  Abutting 

Property:  Statutes.  Under  the  act  of  18S7,  when  the  city  has 
ordered  a  street  paved  it  may  curb  and  gutter  the  same  and  make 
the  expense  thereof  a  legal  charge  upon  the  abutting  real  estate. 

Error  from  the  district  court  for  Douji^las  county.  Tried 
below  before  Fawcett,  J.    Reversed  with  directions. 

James  H,  Adams  and  Charles  E,  Monjan,  for  plaintiff 
in  error. 

C,  J.  Smythy  contra. 

Albert,  0. 

Tliis  action  was  brought  in  the  district  court  for  Douglas 
county,  for  the  purpose  of  enjoining  the  collection  of  pav- 
ing and  curbing  taxes  levied  on  the  property  of  the  plain- 
tiff by  the  city  of  Omaha.  Tlie  petition  alleges  that  these 
assc»ssments  are  void  for  the  reason  that  no  valid  pt^tition 
for  the  paving  and  curbing  had  been  filed  prior  to  the 
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ordering  of  the  same,  and  that  the  notices  of  the  sitting 
of  the  board  of  equalization  were  insufficient. 

The  answer,  for  present  purposes,  may  be  said  to  consist 
of  a  general  denial  and"^  an  affirmative  defense  to  the  effect 
that  the  plaintiff  became  the  owner  of  the  property  in 
question,  by  purchase  long  after  the  taxes  in  controversy 
were  levied,  and  that,  in  the  purchase  of  such  proi)erty, 
she  recognized  the  validity  of  such  taxes  and  deducted  the 
amount  thereof  from  the  agreed  purchase  price  of  the 
property,  retaining  in  her  hands  money  with  which  to  pay 
the  same,  whereby  she  is  estopped  to  deny  their  validity. 

The  reply  is  a  general  denial.  The  court  found  for  the 
plaintiff,  and  entered  a  decree  accordingly.  The  defendant 
brings  error. 

But  two  of  the  many  errors  assigned  are  discussed  by 
counsel.  The  flbrst  relates  to  the  exclusion  of  certain  testi- 
mony of  the  former  owner  of  the  property,  offered  by  the 
defendant  in  support  of  its  plea  of  estoppel.  The  offer  was 
in  these  words:  "The  defendant  offers  .to  prove  by  the 
witness,  that,  in  the  purchase  of  the  property  in  contro- 
versy herein  from  him  by  the  plaintiff,  the  plaintiff  recog- 
nized the  validity  of  the  special  taxes  in  controversy  in 
this  suit  and  that  from  the  agreed  purchase  price  of  the 
land,  the  special  taxes  in  controversy  herein  were  deducted 
and  were  held  out  by  the  plaintiff  therefrom  and  the 
amount  thereof  was  not  paid  over  by  the  plaintiff 
to  him,  but  was  retained  by  the  plaintiff."  The  al- 
legations of  the  answer  in  this  regard  are  as  follows : 
"that  said  Johanna  Gsantner  became  the  owner  of  the 

said  property  through  a  deed  from  one Johnson 

and  wife,  given  long  since  the  said  taxes  were  levied; 
that  in  said  transaction  the  plaintiff  recognized  the 
validity  of  the  said  special  taxes  in  controversy  herein 
and  deducted  the  same  from  the  purchase  price  agreed 
upon,  retaining  in  her  hands  money  with  which  to  pay  the 
same  and  the  said  Johanna  Gsantner  is  and  ought  to  be 
now  estopped  from  contesting  the  validity  of  any  of  the 
special  taxes  in  controversy  herein." 
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We  do  not  think  the  facts  covered  by  the  offer  or  that 
I)ortion  of  the  answer  quoted,  if  proved,  would  have 
amounted  to  an  estoppel.  One  of  the  prime  factors  of  an 
estoppel  is  mutuality  as  to  the  parties  concerned.  Tha^ 
"from  the  agreed  purchase  price  of  the  land,  the  special 
taxes  were  deducted  and  held  out  by  the  plaintiff  there- 
from," would  not  estop  her  vendor  from  denying  the 
validity  of  such  taxes,  in  an  action  for  the  balance  of  the 
agreed  purchase  price,  in  the  absence  of  an  agreement 
between  him  and  the  plaintiff  that  they  should  be  thus 
deducted  and  retained.  No  such  agreement  is  alleged  in 
the  answer  or  shown  by  the  offer,  nor  was  there  any  evi- 
dence tending  to  show  such  agreement.  We  think  the 
offer  was  properly  rejected. 

The  improvements,  for  which  the  taxes  were  levied,  were 
made  when  the  act  of  1887,  incorporating  cities  of  the  met- 
ropolitan class,  was  in  force.  The  court  held  the  entire  tax 
void,  because  no  sufficient  i)etition  for  such  improvements 
had  been  presented  to  the  city  authorities.  The  order  for 
curbing  covered  the  same  territory  as  that  covered  by  the 
order  for  paving.  The  defendant  insists  that  the  city  had 
authority  to  order  the  paving  without  a  petition  and  that, 
as  the  street  was  ordered  paved,  no  petition  for  the  curbing 
was  required  to  give  the  city  jurisdiction  to  order  the  curb- 
ing and  to  levy  a  special  tax  therefor,  and  that  the  curbing 
tax  at  least,  is  valid.  The  pre(*ise  question  thus  presented 
is  fully  considered  in  Orr  i\  Cifi/  of  Omaha,  2  Neb.  [Unof.], 
771,  90  N.  W.  Hep.,  301,  and  resolved  in  favor  of  the  con- 
tention of  the  defendant  in  this  case.  On  the  authority  of 
that  case,  the  paving  tax  is  void,  because  no  petition  for 
such  improvement  was  presented;  but  the  curbing  tax  is 
a  valid  lien  against  the  property. 

It  is  therefore  recommended  that  the  decree  of  the  dis- 
trict court,  so  far  as  relates  to  the  paving  tax,  be  affirmed, 
and  so  far  as  relates  to  the  curbing  tax  reversed,  and  the 
cause  remanded  with  directions  t6  enter  a  decree  in  favor 
of  the  defendant  as  to  such  curbing  tax. 

Ames  and  Duffie,  OC.,  concur. 
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The  decree  of  the  district,  court,  so  far  as  relates  to  the 
paving  tax,  is  affirmed,  and  so  far  as  relates  to  the  curbing 
tax  reversed,  and  the  cause  remanded  with  direcUons  to 
enter  a  decree  in  favor  of  the  defendant  as  to  such  curbing 
tax. 

HoLCOMB,  J.,  exprJBSses  no  opinion. 

Reversed  with  directions. 


Logan  P.  Jackson  bt  al.  v.  John  E.  McNatt. 

Filed  Januabt  21, 1903.    No.  12,305. 
Commissioner's  opinion.    Department  No.  1. 

1.  Principal  and  Agent:    Disclobube  of  Agency:    Liabilitt  of  Aqewt. 

An  agent  who  fails  to  disclose  the  fact  of  his  agency  but  repre- 
sents himself  as  principal,  leading  a  stranger  to  deal  with  him 
as  such,  will  be  liable  as  principal. 

2.  Appeal  and  Error:   Vebdict  Wbong.    Where  a  verdict  is  clearly  and 

manifestly  wrong  it  will  be  set  aside  on  error. 

3.  Principal  and  .Agent:    Disclobube  of  Agency:    Recoveby  of  Pay- 

ment: Vbndob  and  Pubchaseb.  a  vendee  under  an  executory 
contract  for  the  sale  of  land  paid  to  the  agents  of  the  vendor 
$100  cash,  $2,400  to  be  paid  upon  delivery  of  the  deed  to  the 
premises.  The  receipt  for  the  cash  payment  was  signed  "E.  J. 
W.  per  W.  it  J"  The  vendee  also  took  from  the  agents  an  order 
upon  the  tenant  to  deliver  to  him  the  crops  for  the  current  year, 
which  order  was  signed  "W.  &  J.,  Attys.  for  E.  J.  W."  There 
was  also  delivered  to  vendee  a  lease  from  E.  'J.  W.,  the  owner,  to 
G.  A.,  a  tenant,  signed  by  "B.  J.  W.  by  W.  &  J.  his  agts.  &  Attys.," 
upon  the  back  of  which  was  an  assignment  of  the  rights  of  E. 
J.  W.  in  the  lease  to  vendee,  the  same  being  signed  by  '*E.  J.  W. 
by  W.  &  J.,  his  attys."  Vendee  rescinded,  a:nd  within  a  few  days 
after  payment  of  the  $100  cash,  brought  an  action  in  Iowa  against 
E.  J.  W.  Held,  That  in  an  action  against  the  agents  for  the 
recovery  of  the  cash  payment  after  rescission,  the  unsupported 
testimony  of  vendee  that  one  of  the  defendants  had  stated  at 
the  time  of  making  the  contract  that  he  owned  the  greater  part 
of  the  land,  and  that  E.  J.  W.  did  not  have  an  interest  therein, 
which  testimony  was  denied  by  defendants,  was  insufficient  to 
charge  the  defendants  as  principals. 
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Error  from  the  district  court  for  Otoe  county.  Tried 
below  before  Jessbn,  J.    Reversed. 

W.  F.  Morofiy  E.  F.  Morcm  and  L.  F.  Jackson,  for  plain- 
tiffs in  error. 

John  G.  Watson,  John  V.  Morgan  and  8.  J.  Stevenson, 
contra. 

KiRKPATRIOK,  0. 

On  the  30th  day  of  June,  1890,  John  E.  McNatt  filed 
his  petition  in  the  district  court  of  Otoe  county  against 
Logan  P.  Jackson  and  Edwin  P.  Warren,  partners,  in 
which  he  alleged  that  on  or  about  the  3d  day  of  November, 
1899,  plaintiff  and  defendants  entered  into  a  verbal  con- 
tract providing  for  the  sale  to  plaintiff  by  defendants  of 
certain  real  estate,  describing  it,  and  situated  in  Fremont 
county,  Iowa,  the  agreement  being  that  plaintiff  should 
pay  12,500  for  the  premises;  that  defendants  should  make 
a  good  title  in  fee  simple,  and  deliver  a  good  and  sufScient 
deed  thereto  within  a  reasonable  time;  that  plaintiff 
should  deposit  with  defendants  the  sum  of  flOO  cash,  the 
balance  of  f 2,400  to  be  paid  on  receipt  of  the  deed ;  that 
plaintiff  did  deposit  flOO  cash  with  defendants,  to  be  re- 
tained by  them  and  applied  on  the  purchase  price  if  plain- 
tiff completed  the  purchase  and  received  the  deed,  but  to 
be  returned  to  him  if  defendants  failed  to  fulfill  their 
agreement  to  supply  a  good  and  sufficient  deed  in  pur- 
suance of  the  agreement  alleged.  Plaintiff  alleged  that 
defendants  represented  to  him  that  they  were  the  owners 
of  the  premises,  that  they  could  deliver  a  good  and  sufl- 
cient  deed,  and  that  the  title  to  the  premises  was  perfect ; 
that  relying  ui)on  these  representations,  he  was  induced  to 
make  the  contract  and  the  cash  deposit  mentioned;  that 
at  the  time  of  the  agreement,  defendants  were  not  the 
owners  of  the  premises,  never  had  been,  and  never  pos- 
sessed any  interest  therein,  and  that  the  title  thereto  was 
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not  perfect;  that  plaintiff  haA  always  stood  ready  to  per- 
form his  part  of  the  agreement ;  that  defendants  had  never 
at  any  time  given  plaintiff  a  good  and  sufficient  deed,  hav- 
ing wholly  failed  and  n^lected  so  to  do ;  that  he  had  de- 
manded the  return  of  the  cash  payment  of  f  100,  which  had 
been  refused ;  that  he  had  sustained  a  loss  of  f  100  and,  in 
addition  thereto,  f50  as  interest  on  the  f2,400,  which 
through  fault  of  defendants  he  had  been  obliged  to  keep 
idle  and  ready  to  complete  the  purchase,  the  petition  con- 
cluding with  prayer  for  judgment  accordingly. 

For  answer  defendants  denied  the  allegations  of  the 
petition,  and  pleaded  that  on  November  3, 1899,  one  Elmer 
J.  West  was  the  owner  of  the  premises ;  that  defendants 
were  his  agents,  and  as  such  entered  into  a  contract  in 
writing  in  the  name  of,  for  and  on  behalf  of  West,  with 
plaintiff  for  the  sale  of  the  premises;  the  written  agree- 
ment being  set  out  in  the  petition  as  follows: 

"November  3,  1899.  Received  of  John  E.  McNatt  the 
sum  of  one  hundred  dollars,  to  apply  on  purchase  price  of 
Iowa  farm,  described  as  follows :  the  southeast  quarter  and 
the  east  half  of  the  southwest  quarter  of  section  twenty- 
six  (26),  township  sixty-nine  (69),  range  forty-four  (44), 
in  Fremont  county,  Iowa;  balance,  twenty-four  hundred 
dollars,  to  be  paid  on  delivery  of  deed  of  said  premises  to 
said  McNatt  within  a  reasonable  time,  or  as  soon  as  the 
same  can  be  procured  from  present  ovmers.  It  being 
understood  that  all  taxes  now  due  thereon  shall  be  paid  by 
said  grantors.  ( Signed. )  Elmer  J.  West,  per  Warren  & 
Jackson,  agents." 

That  thereupon  plaintiff  paid  to  defendants  as  agents 
of  West,  f  100 ;  that  their  agency  for  West  was  fully  dis- 
closed to  plaintiff  before  signing  the  agreement  set  out; 
that  defendants  had  no  right  to  the  money  so  paid  except 
as  agents  of  West;  that  prior  t6  the  making  of  the  con- 
tract, defendants  had  fully  informed  plaintiff  as  to  the 
status  of  the  title  to  the  premises,  and  that  with  full 
knowledge  (flf  the  same,  plaintiff  agreed  to  purchase  as 
provided  in  the  agreement  mentioned;  that  plaintiff  had 
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refused  to  perform  his  part  of  the  contract,  although  de- 
fendants had  procured  deeds  from  West,  their  principal, 
and  were  at  all  times  ready  to  deliver  the  deeds  as  a^eed; 
that  defendants  had  expended  the  flOO  cash  payment, 
with  the  knowledge,  consent  and  concurrence  of  plaintiff, 
for  taxes  due  and  other  mitters  incidental  to  the  transfer, 
and  that  they  had  fully  accounted  to  their  principal  West 
for  such  expenditure  before  any  demand  for  repaymaoit 
had  been  made  by  plaintiff. 

A  reply  was  filed,  denying  generally  all  the  allegations 
of  new  matter  in  the  answer.  There  was  trial  to  the 
court  and  a  jury,  a  verdict  for  plaintiff  and  judgment 
thereon.  Warren  and  Jackson,  defendants  below,  present 
error  in  this  court,  alleging  that  there  is  error  in  the  in- 
structions given,  and  in  the  refusal  of  others  requested, 
and  further  that  the  verdict  is  not  sustained  by  sufficient 
competent  evidence. 

The  view  that  we  entertain  of  the  evidence  as  preserved 
will  make  it  i^nnoccc'sary  to  consider  many  of  the  errors 
assigned.  The  court  instructed  the  jury  upon  its  own 
motion  as  follows: 

"No.  5.  When  a  party  acts  and  contracts  avowedly  as 
the  agent  of  a  disc  losed  principal,  his  acts  and  contracts, 
within  the  scope  of  his  authority,  are  considered  the  acts 
and  contracts  of  the  principal,  and  involve  no  personal 
liability  on  the  part  of  the  agent. 

"And  if  you  si  nil  find  from  the  evidence  that  the  said 
defendants  were  the  agents  of  one,  Elmer  J.  West,  for  the 
sale  of  the  lands  in  question,  and  that  they  acted  within 
the  scope  of  their  authority  in  making  the  sale  of  the  lands 
in  question,  and  that  the  plaintiff  knew  that  the  said  de- 
fendants were  the  agents  of  said  West  in  making  the  same, 
you  are  instructed  that  the  defendants  are  not  personally 
liable,  and  your  verdict  will  be  for  the  defendants,  and 
this  will  end  your  investigation  in  this  case." 

It  is  apparent  from  the  verdict  returned  that  the  jury 
did  not  believe  from  the  evidence  that  plaintiff  knew  when 
he  made  the  contract  that  defendants  were  agents  for 
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West,  but  did  believe  that  defendants  represented  them- 
selves to  plaintiff,  and  that  the  latter  believed  they  were 
the  owners  of  the  premises  in  fee.  It  seems  to  us  that  the 
sligl»test  inspection  of  the  record  will  make  it  clear  and 
manifest  that  defendants  were  not  the  owners  of  the 
premises,  but  were  in  fact  dealing  with  relation  thereto  as 
the  agents  for  Elmer  J.  West,  the  owner.  They  were  by 
him  authorized  to  sell  the  property,  and  it  was  by  virtue 
of  this  authority  that  they  entered  into  the  negotiations 
with  McNatt.  As  to  this  proposition,  there  can,  we  think, 
be  no  disagreement  among  fair  minds,  and  it  must  be 
assumed  that  the  jurv^  based  defendant's  liability  upon  the 
sole  ground  that  they  actively  led  McNatt  to  believe  they 
were  the  owners  at  the  time  they  dealt  with  him. 

This  is  an  action  for  money  had  and  received,  to  recover 
part  purchase  price  under  an  executory  contract  for  the 
ale  of  land  after  plaintiff  has  elected  to  rescind.  It  has 
been  many  times  decided  that  such  action  will  lie.  Wright 
V.  Dickinson^  67  Mich.,  580.  The  theory  of  plaintiff  was 
that  defendants  had  led  him  to  believe  that  thev  dealt  re- 
garding  the  land  as  the  owners,  and  were  therefore  liable 
for  the  cash  payment,  the  same  as  if  in  fact  they  had  not 
been  agents.  It  is  a  well  established  principle  that  where 
an  agent  fails  to  disclose  his  agency  when  making  the  con- 
tract, and  deals  with  a  third  person  as  being  himself  the 
principal,  he  will  be  liable  as  principal,  the  reason  for  the 
rule  being  that  the  party  deals  with  the  undis(*los(Ml  a<r('nt 
upon  the  latter's  credit,  and  is  not  bound  to  inquire 
whether  the  pretended  principal  is  or  is  not  in  fact  an 
agent.  The  duty  is  upon  the  agent  to  disclose  his  agency, 
not  upon  others  to  discover  it.  Many  cases  announce  this 
doctrine.  Bickford  v.  First  Natiofial  Bank  of  Chicago^ 
89  Am.  Dec.  [111.]^  436;  Baldwin  r.  Leonard,  94  Am.  Dec. 
[Vt.],  324;  The  York  County  Bank  of  Pennsylvania  v. 
Stein.  24  Md.,  447;  McClelland  Hillyer  v.  Parker,  27  Mo., 
162;  Beymer  v.  Bonsall,  79  Pa,  St.,  298. 

It  was,  therefore,  proper  for  the  court  to  instruct  the 
jury  in  this  case  that  plaintiff  could  not  recover  if  he 
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knew  defendants  were  the  agents  of.  West  when  he  entered 
into  the  contract  with  them.  They  must  therefore  have 
found  that  he  did  not  know  of  their  agency,  and  that  they 
did  not  disclose  such  agency.  Under  the  view  we  take  of 
the  record,  the  one  question  for  determination  is  whether 
the  evidence  is  sufficient  to  sustain  a  finding  that  plaintiff 
did  not  know  of  the  agency  of  defendants.  If,  in  this 
regard,  it  is  insufficient  the  judgment  must  be  reversed. 

Plaintiff  McNatt  testified  at  the  trial  as  follows:  "I 
asked  them  (defendants)  who  owned  this  land,  and  Mr- 
Jackson  said  he  owned  the  biggest  interest  in  it.  I  asked 
him  if  Elmer  J.  West  owned  anv  interest  in  ifc,  and  he 
said  he  didn^t  own  a  dollar  in  it,  and  it  was  just  a  smug- 
gling piece  of  business."  Beyond  this  there  is  no  evidence 
anywhere  in  the  record  tending  to  support  the  theory  of 
McNatt  that  defendants  concealed  from  him  their  agency, 
and  that  he  dealt  with  them  as  princijmls.  Upon  this  ques- 
tion there  is  a  sharp  conflict  between  the  testimony  of  Mc- 
Natt and  defendants,  both  of  whom  testified  that  they 
made  a  full  disclosure  of  their  agency.  If  the  record 
showed  nothing  more  than  this  conflict,  it  would  be  neces- 
sary under  the  repeated  holdings  of  this  court  to  regard 
the  jury^s  verdict  as  conclusive. 

But  there  are  many  circumstances  shown  by  the  record 
which  tend  to  override  the  supposition  that  ifcNatt  did 
not  know  he  was  dealing  ^dth  the  agents  of  West.  The 
receipt  given  to  McNatt  upon  payment  of  the  f  100  cash 
when  the  contract  was  made  is  signed  "Elmer  J.  West, 
per  Warren  &  Jackson,"  as  introduced  by  McNatt  in  evi- 
dence; but  defendant  Jackson  testified  positively  that  the 
word  ^'agents,"  following  the  name  of  the  firm,  was  upon 
the  paper  as  originally  given,  and  had  been  erased.  He 
had  signed  the  paper  himself  and  had  written  "agents" 
thereon.  The  original  receipt  was  offered  in  evidence,  and 
our  examination  of  it  has  left  us  wholly  in  doubt  whether 
there  was  any  attempted  erasure  of  a  portion  of  it  or 
any  alteration.  The  letterpress  copy  of  it  was  offered  by 
defendants,  and,  .as  it  appears  of  record,  the  word  "agents" 
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follows  the  names  of  Warren  &  Jackson. .  Within  a  few 
days  after  the  election  of  McNatt  to  rescind  the  contract, 
it  is  shown  that  he  filed  an  action  in  one  of  the  courts  of 
the  state  of  Iowa,  against  Elmer  J.  West,  and  in  the  peti- 
tion filed  in  that  action,  he  set  out  in  full  the  receipt  hereto- 
fore quoted,  and  as  it  there  appears  of  record,  the  word 
"agents"  follows  the  firm  name  of  Warren  &  Jackson. 
McNatt  testified  that  he  could  not  remember  that  the 
word  "agents"  had  been  ujwn  the  paper,  and  did  not  think 
there  had  been  an  erasure. 

But,  at  any  event,  the  receipt  was  taken  by  McNatt 
signed  by  "Elmer  J.  West  per  Warren  &  Jackson."  Here 
was  'certainly  direct  notice  to  McNatt  that  he  was  not 
dealing  with  the  owner,  but  rather  through  others  pre- 
tending to  deal  under  some  manner  of  authority  from  the 
owner  who  was  named.  The  receipt  plainly  says  that  the 
money  was  received  by  Elmer  J.  West  through  Warren  & 
Jackson.  Whether  they  are  therein  designated  as  agents, 
or  appear  without  designation,  may  be  regarded  as  imma- 
terial, for  it  is  apparent  that  the  dealings  were  being  had 
with  West  through  certain  persons  holding  themselves  out 
as  having  authority  to  bind  the  owner.  This  receipt  was 
retained  by  McNatt  until  produced  by  him  at  the  trial. 

On  the  next  day  after  the  giving  of  the  receipt,  defendant 
Jackson  accompanied  McNatt  to  Sidney,  Iowa,  for  the 
purpose,  as  the  latter  testifies,  of  paying  the  taxes  due  on 
the  land.  He  says  that  the  taxes  were  paid  in  the  presence 
of  McNatt,  and  the  receipt  given  to  him.  This  testimony 
is  admitted  by  McNatt.  The  treasurer's  tax  receipt,  which 
was  produced  at  the  trial,  receipts  the  payment  by  Elmer 
J.  West  of  139.49  in  full  for  the  taxes  for  the  year  1898. 

On  the  same  day  on  which  the  receipt  for  flOO  was 
given  to  McNatt,  there  was  also  delivered  to  him  the  fol- 
lowing order : 

"Nov.  3,  1899.  To  Green  Acord :  Mr.  John  McNatt  has 
this  day  purchased  the  farm  now  occupied  by  you,  and  you 
will  please  deliver  to  him  the  rent  for  the  y(»ar  1899,  he 
having  purchased  the  farm  together  with  the  landlord's 
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share  of  the  crops  for  this  year.     (Signed.)    Warren  & 
Jackson,  Attorneys  for  Elmer  J.  West." 

There  was  also  delivered  to  MoNatt  at  the  same  time  a 
lease  of  the  premises,  being  a  memorandum  of  agreement 
dated  September  15,  1899,  between  Elmer  J.  West  and 
Green  Acord.  It  is  signed  "Elmer  J.  West,  by  Warren 
&  Jackson,  his  agts.  &  Attys.  G.  B.  Acord."  Before  de 
livering  this  paper  to  MoNatt,  the  following  indorsement 
was  made  on  the  back  thereof:  "Nebraska  City,  Neb., 
Nov.  3, 1899.  For  value  received,  the  said  Elmer  J.  West 
hereby  assigns  all  his  interest  in  the  within  lease  to  John 
E.  McNatt,  said  McNatt  having  this  day  purchased  the 
premises  leased  and  takes  the  same  subject  to  all  the  rights 
of  the  said  Elmer  J.  West.  (Signed.)  Elmer  J.  West,  by 
Warren  &  Jackson,  his  attvs." 

We  are  at  a  loss  to  conceive  how,  under  the  evidence  set 
out,  a  reasonable  and  prudent  man  could  deal  with  persons 
in  a  transaction  involving  $2,500  in  the  honest  belief  that 
such  persons  were  the  real  owners  of  the  premises,  when 
in  all  the  papers  and  instniments  issued  or  transferred  by 
them  they  invariably  designated  themselves  as  the  agents 
or  attorneys  of  another,  who  purports  to  be  the  real  owner, 
and  who  is  repeatedly  named  as  such.  Nor  can  we  see  how 
a  jury,  with  this  evidence  before  them,  could  believe  that 
McNatt  dealt  with  the  defendants  in  the  faith  and  belief 
that  they  were  not  the  agents  of  West  duly  authorized  by 
their  principal  to  make  the  sale  of  the  premises.  Their 
verdict  should  have  been  for  the  defendants  because  the 
evidence  shows  that  they  were  the  agents  of  West  and  that 
their  agency  was  fully  known  to  McNatt. 

It  has  been  many  times  said  by  this  court  that  a  jury's 
verdict  is  ordinarily  conclusive  upon  a  disputed  question 
of  fact,  but  this  principle  does  not  apply  in  this  case.  Mc- 
Natt does  not  even  testify  that  he  believed  the  defendants 
were  the  owners,  and  his  unsupported  statement  that  one 
of  the  defendants  represented  himself  to  be  an  owner  and 
not  an  agent  is  completely  overborne  by  the  evidence  in 
the  record.    The  judgment  is  wrong  and  it  is  therefore 
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recommended  that  the  same  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Hastings,  C,  concurs. 

Reversed  and  remanded. 


First  National  Bank  op  North  Platte,  Nebraska,  ap- 
pellee, V.  James  A.  Tyler,,  appellant,  et  al. 

Filed  Januabt  21, 1903.    No.  12,435. 
Ck>mmi8sioner'8  opinion.     Department  No.  1. 

1.  Mortgages:   Poreclosube:   Appraisal:   Valuation:    Fraud.    On  the 

hearing  of  a  motion  to  confirm  the  sale  of  real  estate,  it  appeared 
that  the  value  of  the  land  as  fixed  by  the  appraisers  was  $4,000. 
Seven  witnesses  fixed  the  value  at  $4,800,  and  five  fixed  it  at 
$3,200.  Held,  That  the  ruling  of  the  trial  court,  sustaining  the 
appraisement,  was  not  erroneous. 

2.  Mortgages:    Foreclosure:    Appraisal:    Disinterested  Freeholder. 

One  of  the  appraisers  at  a  Judicial  sale,  a  long  time  prior  to  the 
appitdsement,  had,  on  behalf  of  another,  inquired  of  the  owner  of 
the  land  his  price  for  the  same  and  of  the  owner  of  the  decree 
his  price  for  the  decree.  The  negotiations  were  dropped,  the 
appraiser  by  affidavit  stating  that  these  dealings  with  reference 
to  the  land  had  in  no  way  influenced  his  Judgment  in  appraising 
the  property.  Held,  That  the  trial  court  did  not  err  in  refusing 
to  vacate  the  sale  on  the  ground  that  the  appraiser  was  not  a 
disinterested  freeholder. 

Appeal  from  the  district  court  for  Dawson  county. 
Tried  below  before  Sullivan,  J.    Affirmed. 

E.  A.  Cook,  for  appellant 

Q,  W.  Fox,  contra. 

KiRKPATRIOK,  0. 

This  is  an  appeal  from  an  order  of  confirmation  entered 
by  the  district  court  of  Dawson  county  in  a  sale  on  a  mort- 
age foreclosure.  Objections  were  made  to  the  appraise- 
uient  and  to  the  sale,  which  were  overruled^  and  the  cause 
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is  brought  to  this  court  upon  appeal.  The  ruling  of  the 
trial  court  is  assailed  on  two  grounds:  (1)  That  the  ap- 
praisement of  the  property  was  too  low;  and  (2)  that 
one  of  the  appraisers  who  acted  with  the  sheriff  was  not 
a  disinterested  person  within  the  meaning  of  the  statute. 
Upon  the  first  question,  the  affidavits  of  seven  witnesses 
were  filed,  each  of  whom  testified  that  the  land  covered  by 
the  decree  was  worth  $4,800.  On  the  other  hand,  five 
witnesses  made  affidavit  that  the  property  was  worth  not 
to  exceed  |3,200.  The  value  of  the  property  was  fixed  by 
the  sheriff  and  the  appraisers  at  f4,000.  The  property 
consisted  of  160  acres  of  land  in  Lincoln  county,  with  im- 
provements on  it,  which  were  valued  at  fl,000.  It  is 
clear  that  we  can  not  interfere  with  the  ruling  of  the  trial 
court  in  relation  to  the  valuation  of  the  property.  The 
affidavits  of  the  seven  witnesses  are  not  sufficient  to  over- 
come the  appraisement,  properly  and  regularly  made,  when 
the  same  is  supported  by  the  affidavits  of  an  almost  equal 
number  who  fix  the  value  of  the  property  at  much  less 
than  that  fixed  by  the  appraisers.  There  is  no  claim  that 
the  appraisement  was  in  any  way  fraudulent,  and  it  ap- 
pears that  the  trial  court  was  right  in  finding  that  the 
appraisement  was  properly  made. 

As  to  the  question  that  one  of  the  appraisers  was  not  a 
disinterested  person,  the  owner  of  the  land  filed  an  affi- 
davit in  which  he  sets  out  tliat  C.  J.  Weldon,  who  was  the 
appraiser  regarding  whose  qualifications  complaint  is 
made,  some  time  prior  to  the  appraisement,  came  to  the 
owner  and  asked  him  whetlier  he  did  not  want  to  sell  the 
land,  and  also  asked  him  his  price  therefor;  that  Weldon 
went  to  appellee,  the  owner  of  the  decree  in  this  case,  and 
attempted  to  buy  the  decree.  Weldon  made  affidavit  that 
in  making  these  inquiries  he  was  acting  on  behalf  of  his 
brother,  who  desired  to  buy  the  land ;  that  he  was  requested 
by  his  brother,  long  prior  to  the  appraisement,  to  see  the 
owner  and  ascertain  at  what  price  he  would  sell  the  land, 
and  also  to  in([uire  of  the  owner  of  the  decree  at  what 
price  he  would  dispose  of  his  decree;  that  he  communi- 
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cated  the  information  he  received  by  these  inquiries ;  that 
the  prices  named  were  unsatisfactory;  that  the  negotia- 
tions were  thereupon  wholly  dropped ;  that  this  occurred 
long  prior  to  the  appraisement;  that  he  was  wholly  dis- 
interested,  and  that  the  fact  that  he  had  had  the  negotia- 
tions on  behalf  of  his  brother  had  in  no  way  affected  his 
judgment  in  fixing  a  valuation  upon  the  property.  These 
two  affidavits  are  the  only  testimony  on  this  question. 
We  are  of  opinion  that  it  was  wholly  insufficient  to  justify 
the  trial  court  in  vacating  the  appraisement. 

The  judgment  of  the  trial  court  is  in  all  respects  right, 
and  it  is  therefore  recommended  that  the  same  be  affirmed. 

Hastings  and  Lobingier,  CO.,  concur. 

Affirmed. 


Charles  Childs  bt  al.  v.  Everard  D.  Ferguson. 

FnJBD  Janttabt  21. 1903.    No.  12.465. 
Commissioner's  opinion.    Department  No.  1. 

1.  Appeal  and  Error:     Pleading:    Motion  to  Make  More   SPEciFit: 

Prejudick.  Where  the  ruling  of  the  trial  court  upon  a  motion 
to  require  a  more  specific  statement  in  a  pleading  does  not  ap- 
pesLT  to  have  resulted  in  prejudice  to  the  complaining  party,  such 
ruling  will  afford  no  ground  of  complaint. 

2.  Judgment:    Default:    Vacation:    Pleading:    Presumptions:    Dis- 

cretion. Where  a  defendant  files  a  motion  to  set  aside  a  judg- 
ment rendered  against  him  by  default,  he  must  not  only  accom- 
pany his  motion  with  a  duly  verified  answer,  showing  a  merito- 
rious defense,  but  must  also  state  a  satisfactory  reason  excusing 
his  default,  and,  in  the  absence  of  the  latter  showing,  it  will  not 
be  presumed  that  the  trial  court  abused  Its  discretion  In  over- 
ruling the  motion. 

Error  from  the  district  court  for  Sarpy  county.    Tried 
below  before  Slabaugh,  J.    Affirmed. 

Hall  &  McCulloch,  for  plaintiffs  in  error. 

Connell  d  Ives^  contra. 
9 
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This  is  a  suit  to  foreclose  a  mortgage  brought  in  the 
district  court  of  Sarpy  county  by  defendant  in  error 
against  plaintiffs  in  error.  In  addition  to  the  usual  al- 
legations, plaintiff  pleaded  as  follows: 

"6.  On  or  about  the  7th  day  of  March,  1895,  the  said 
Charles  Childs  and  Catherine  J.  Ohilds  made,  executed  and 
delivered  to  plaintiff  their  certain  warranty  deed  of  said 
date  conveying  to  him  the  above  described  premises,  to- 
gether with  other  premises,  which  said  warranty  deed  was 
thereafter,  on  the  20th  day  of  April,  1895,  filed  for  record 
in  the  olBftce  of  the  county  clerk  of  said  Sarpy  county,  and 
there  recorded  in  book  29  of  the  records  at  page  137,  but 
said  warranty  deed,  although  in  form  absolute,  was  in 
truth  and  fact  given  as  security  for  certain  indebtedness 
of  said  Charles  Childs,  other  than  that  hereinbefore  men- 
tioned, and  is  now  in  the  process  of  foreclosure  in  the 
circuit  court  of  the  United  States  for  the  district  of  Ne- 
braska;  the  plaintiff  herein  not  being  able  for  lack  of 
federal  jurisdiction  to  foreclose  the  mortgage  herein 
counted  upon  in  said  United  States  court,  for  the  reason 
that  the  said  Omaha  Loan  &  Trust  Company  is  a  citizen 
of  the  same  state  as  the  defendant  Charles  Childs. 

"7.  On  or  about  the  17th  day  of  December,  1897,  the 
plaintiff  by  his  warranty  deed,  while  holding  the  legal 
title  to  said  premises,  with  the  consent  of  the  defendants 
herein,  sold  and  conveyed  to  one  William  F.  Schmidt  a 
part  of  said  mortgaged  premises  described  as  follows" 
(giving  description  of  the  premises  conveyed). 

Plaintiffs  in  error  filed  a  motion  to  make  the  petition 
more  definite  and  specific,  which,  omitting  formal  parts, 
is  in  the  words  following: 

"Now  comes  the  said  defendant  and  moves  the  court  to 
require  the  plaintiff  to  make  his  petition  more  definite  and 
certain  in  this :  that  the  said  petitioner  be  required  to  set 
out  in  what  way  the  said  deed  of  March  7,  1895,  was  a 
mortgage,  and  whether  any  written  instrument  was  made 
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Ity  and  between  the  plaintiff  and  the  defendant,  defining 
the  extent  and  nature  of  said  deed,  or  whether  said  deed 
was  taken  as  a  mortj^age  by  verbal  declaration  alone,  and 
if  said  deed  was  limited  and  made  a  mortpage  by  writing, 
that  the  said  plaintiff  be  compelled  to  set  out  and  attach 
to  his  said  petition  the  writing  limiting  and  controlling 
said  deed." 

This  motion  seems  to  kave  been  taken  up  during  the 
term  of  the  district  court  la  Sarpy  county,  and  by  the 
court  overruled.  Thereupon,  on  the  same  day  the  suit 
was  called  for  trial,  defendants  apparently  beinji:  absent. 
Evidence  was  offered  by  plaintiff  and  a  decree  of  fore- 
closure duly  entered  by  the  trial  court.  Some  seventeen 
days  afterwards,  and  apparently  during  the  same  term 
of  court,  plaintiffs  in  error  filed  a  motion,  which,  omit- 
ting formal  parts,  is  as  follows: 

"Come  now  the  defendants  and  move  the  court  for  an 
order  setting  aside  the  default  and  dec!ree  hereinbefore 
entered  herein,  and  granting  leave  to  the  defendants  to 
make  their  answer  herein,  said  answer  is  submitted 
herewith." 

This  motion  was  overruled,  and  an  exception  taken, 
and  from  the  judgment  defendants  prosecute  error  to  this 
court.  Two  errors  are  assigned :  first,  that  the  court  erred 
in  overruling  the  motion  to  make  the  petition  more  definite 
and  certain;  second,  that  the  court  erred  in  overruling 
the  motion  to  set  aside  the  default,  and  permit  the  defend- 
ants  to  answer. 

It  is  disclosed  by  that  portion  of  the  petition  quoted 
that  defendant  in  error  did  not  rely  upon  the  warranty 
deed  which  had  been  given,  and  which  seems  to  have  been 
in  no  way  connected  with  the  mortgage  in  suit,  but  the 
matter  seems  to  have  been  referred  to  for  the  purpose  of 
showing  the  nature  of  the  transaction  by  which  defendant 
in  error  conveyed  a  (  lain  portion  of  the  mortgaged 
premises  with  the  consent  of  plaintiffs  in  error,  and  for 
the  purchase  price  of  which  plaintiffs  in  error  received 
credit.    This  bdng  true^  we  are  unable  to  see  what  pos- 
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sible  effect  the  warranty  deed  in  question  had  upon  the 
rights  of  plaintiffs  in  error  in  the  foreclosure  suit.  If 
plaintiffs  in  error  were  in  no  way  prejudiced  by  the  order 
of  the  trial  court  overruling  the  motion  to  make  the  peti- 
tion more  definite  and  specific,  they  can  not  predicate 
error  upon  such  ruling.  In  Phenix  Ins.  Co.  of  Brooklyn 
V.  Covey ^  41  Neb.,  724,  it  was  said :  "Where  no  prejudice 
has  resulted  from  the  ruling  of  the  trial  court  upon  a 
motion  for  a  more  specific  statement,  such  ruling  will 
afford  no  ground  of  complaint."  It  seems  clear,  there- 
foi:iB,  that  the  action  of  the  trial  court  in  overruling  this 
motion  can  not  be  held  error. 

It  is  next  contended  that  the  trial  court  erred  in  over- 
ruling the  motion  quoted  above  to  set  aside  the  default, 
and  permit  plaintiffs  in  error  to  answer.  It  may  be  con- 
ceded for  the  purposes  of  this  consideration,  that  the 
answer  stated  a  defense  to  the  cause  of  action  set  out  in 
the  petition,  although  this  is  exceedingly  doubtful  from 
the  fact  that  the  instrument  of  defeasance  executed  and 
delivered  to  plaintiffs  in  error  by  defendant  in  error  at  the 
time  they  executed  to  him  the  warranty  deed,  and  which 
instrument  was  attached  to  and  made  a  part  of  the  answer 
tendered,  recites  as  follows:  "Fourth.  Neither  the  said 
deed  to  me  nor  these  presents  shall  invalidate,  merge,  or 
in  any  manner  effect  any  mortgage  lien  which  I  now  have 
upon  any  of  said  premises." 

It  seems  to  have  been  the  intent  of  the  parties  that  the 
transaction  involving  the  execution  and  delivery  of  the 
warranty  deed  and  the  defeasance  of  the  same,  should  have 
nothing  to  do  with  the  mortgage  in  suit  in  the  case  at 
bar.  So  that,  as  intimated,  there  is  grave  doubt  that  the 
answer  stated  a  defense.  Assuming,  however,  that  it  does 
state  a  defense,  no  showing  of  any  kind  is  made  and  no 
reason  given  why  plaintiffs  in  error  did  not  answer  and 
why  they  permitted  judgment  by  default  to  be  entered 
against  them.  The  rule  seems  to  be  settled  in  this  state 
that  to  entitle  a  party  who  has  had  a  judgment  entered 
against  him  when  in  default  of  a  pleading^  to  have  such 
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default  judgment  set  aside  and  to  be  permitted  to  plead, 
he  must  not  only  tender  a  pleading  stating  a  defense  but 
present  to  the  court  facts  which  go  to  excuse  his  failure 
to  plead.  It  may  be  said  that  the  usual  practice  of  the 
courts  is  to  i)ermit  a  party  upon  application  seasonably 
made  to  present  any  matter  of  defense  by  proper  plead- 
ing that  he  may  have;  and  yet,  there  is  in  the  record  in 
the  case  at  bar  an  entire  absence  of  anything  tending 
to  show  that  the  trial  court  in  any  way  abused  its  discre- 
tion or  committed  any  error  in  the  matter  of  overruling 
the  application  to  set  the  default  aside. 

In  Lichtenherger  v.  Worm,  41  Neb.,  856,  it  was  said: 
"It  is  the  duty  of  the  district  court  to  afford  to  defend- 
ants a  full  opportunity  to  present  their  defense,  but  it  is 
also  its  duty  to  prevent  unnecessary  delays  and  discour- 
age frivolous  proceedings.  In  reviewing  orders  affecting 
the  procedure  in  a  case,  this  court  will  presume,  in  the 
absence  of  evidence  to  the  contrary,  that  the  district 
courts  have  acted  \^ath  due  regard  to  both  principles." 

From  the  filing  dates  upon  the  pleadings  in  the  record 
before  us,  it  is  disclosed  that  the  suit  was  begun  on  Jan- 
uary 23,  1900.  On  January  28,  1900,  a  stipulation  was 
filed  giving  defendants  (plaintiffs  in  error)  thirty  days 
from  February  26,  to  plead.  On  May  17,  1900,  several 
months  out  of  time,  their  motion  to  make  the  petition 
more  definite  and  specific  was  filed,  and  it  was  not  until 
December  4,  1900,  that  the  motion  was  overruled  and  a 
decree  entered.  On  December  21,  the  motion  to  set  aside 
the  decree  was  filed  and  overruled.  Prom  an  examination 
of  the  entire  record,  it  is  apparent  that  the  proceedings  of 
the  trial  court  are  free  from  error,  and  it  is,  therefore, 
recommended  that  the  judgment  be  affirmed. 

Hastings  and  Lobingibr,  CO.,  concur. 

Affibmbd. 


70  NEBRASKA  REPOBTS.     [Unofficial. 

Union  Savings  Bank  v.  Lincoln  Normal  UniverBity. 


Union  Savings  Bank,  appellee,  v.  Lincoln  Normal 
University  et  al.,  appellees,  Impleaded  with 
Simon  D.  Swab,  appellant. 

Filed  January  21, 1903.    No.  12,604. 
Commissioner's  opinion.     Department  No.  3. 

1.  Mortgages:     Fobeci;osure:     Appraisal:     Objections,   Whew  Made. 

Objections  to  the  appraisement  of  property  to  be  sold  at  judicial 
sale,  to  be  available,  must  be  made  before  the  sale. 

2.  Mortgages:     «Foreclosure:      Appraisal:      Objections,   How   Made. 

Such  objections  should  be  made  in  such  language  as  to  indicate 
with  reasonable  certainty  the  specific  objections  relied  upon. 

8.  Mortgages:  Foreclosure:  Appraisal:  Objections:  ESvmENCE: 
Prejudice:  Appeal.  Where  the  evidence  offered  in  support  of  the 
objections  Is  of  such  a  character  as  to  warrant  a  finding  that 
the  irregularities  complained  of  were  without  prejudice  to  the 
party  resisting  confirmation,  an  order  overruling  such  objections 
and  confirming  the  sale  will  not  be  disturbed  on  appeal. 

4.  Mortgages:  Foreclosure:  Purchase  by  Party:  Injunction,  -Vio- 
lation of:  Confirmation.  The  fact  that  a  party  to  the  action, 
who  afterward  became  the  purchaser  of  the  property,  violated  an 
injunction,  prior  to  the  sale,  in  regard  to  the  property  covered 
by  the  decree,  is  not  of  itself  sufficient  ground  for  refusing  con- 
firmation. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirmed. 

Samuel  J.  Tuttle,  for  appellant. 

Tihhets  Bros.,  Morey  &  Anderson,  contra. 

Albert,  C. 

A  decree  was  entered  on  the  7th  day  of  May,  1900,  and 
)i»ave  the  plaintiff,  the  Union  Savings  Rank,  a  first  lien 
for  rV^'HSO,  t'e  defendant  Columbia  National  Bank  a 
s-ecord  I'^n  for  ?8.irO,  the  defendant  Henry  Carr  a  third 
lien  for  |5,729.35  and  the  defendant  Simon  D.  Swab  a 
fourth  Hen  for  f  428.75.  Afterward,  Daniel  B.  Cropsey  be- 
came the  owner  of  the  first  three  liens.    At  the  time  of  the 
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decree  a  building  on  the  premises,  which  gave  them  their 
principal  value,  had  been  practically  destroyed  by  fii^; 
aaother  building,  in  which  there  was  a  lighting  plant,  not 
destroyed  by  the  fire,  contained,  when  the  decree  was  en- 
tered, a  boiler,  engine,  dynamo  and  other  appliances  for 
the  operation  of  a  lighting  plant.  It  would  appear  that  the 
defendant  Oarr  claimed  a  superior  lien  on  these  fixtures 
by  virtue  of  a  chattel  mortgage;  but  this  claim  was  dis- 
allowed and,  by  the  terms  of  the  decree,  he  was  enjoined 
from  removing  such  fixtures  from  the  premises.     After- 
ward, and  before  the  appraisement  hereinafter  mentioned, 
all  of  these  fixtures,  except  one  boiler,  as  well  as  a  portion 
of  the  brick  from  the  walls  of  the  main  building,  were 
removed  from  the  premises  by  Cropsey.     After  the  ap- 
I)raisement,  and  before  the  sale  hereinafter  mentioned,  the 
remaining  boiler  was  removed  from  the  premises,  and  the 
spoliation  of  the  main  building  continued.    An  order  of 
sale  issued  and  the  sheriflf  summoned  appraisers  who,  with 
the  sheriflf,  appraised  the  proi)erty.     They  appraised  its 
j»;ro8s  value  at  f20,000  and,  as  certificates  of  liens  were 
waived,  the  interest  of  the  defendants  was  appraised  at 
$20,000.     Afterward  the  premises  were  sold  to  Cropsey, 
the  owner  of  the  first  three  liens,  for  $13,335,  a  trifle  more 
than  two-thirds  of  the  appraised  value.     The  defendant 
Swab  filed  objections  to  the  appraisement  as  well  as  to 
the  confirmation  of  the  sale,  which  were  overruled  and 
the  sale  was  thereupon  confirmed  by  the  court.     From 
the  order  of  confirmation,  the  defendant  Swab,  appeals  to 
this  court 

The  first  objection  argued  is,  that  the  appraisement  was 
not  of  the  property  of  the  defendant  mortgagor,  but  of  the 
interest  of  such  defendant  and  the  other  defendants,  in- 
cluding the  defendant  lien-holders,  in  the  premises.  This 
specific  objection  was  not  made  until  after  the  sale  and  for 
that  reason,  whatever  its  intrinsic  merits,  we  think  it 
comes  too  late*  Counsel  contends  that  one  of  the  objec- 
tions to  the  appraisement,  namely,  that  "the  appraisement 
is  far  below  the  value  thereof,"  is  broad  enough  to  cover 
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the  objection  under  consideration.  We  do  not  think  so. 
It  is  the  duty  of  one  objecting  to  an  appraisal  to  specify 
his  objections  with  reasonable  certainty.  There  is  nothing 
in  the  objection  quoted  to  indicate  that  the  party  making 
it  intended  to  rely  on  the  one  now  urged  upon  this  court 
for  a  reversal  of  the  order.  Neither  do  we  concur  with 
counsel  in  the  proposition,  urged  in  this  behalf,  that  the 
property  appraised  was  not  sohi.  The  appraisers  found 
the  gross  value  of  the  propert.y ;  there  were  no  liens  to  be 
deducted  because  of  the  waiver  of  certificates  thereof,  so 
the  interest  of  the  defendants  was  appraised  at  the  same  as 
the  gross  value.  The  return  of  the  officer  shows  a  sale  of 
the  property  not  of  any  particular  interest  therein.  It  is 
clear,  therefore,  that  the  property  sold  was  the  property 
appraised,  so  far  as  the  objection  under  consideration  is 
concerned.  '* 

Other  objections  are  based  on  the  removal  of  certain  of 
the  fixtures  and  debris,  after  the  decree  and  before  the 
appraisement  and  sale.  A  large  amount  of  testimony  was 
taken  in  support  of  these  objections.  From  such  evidence, 
the  court  was  warranted  in  finding  that  the  property  sold 
for  its  fair  value  as  it  stood  at  the  time  of  the  sale;  that 
had  none  of  the  fixtures  or  debris  been  removed,  or  had  the 
value  thereof  been  added  to  the  selling  price,  the  value  of 
the  property  or  the  amount  realized  from  the  sale  thereof, 
must  still  have  fallen  far  short  of  sufficnent  to  satisfy  the 
liens  prior  to  that  of  the  defendant  resisting  the  confirma- 
tion. That  being  true,  the  court  was  warranted  in  finding 
further  that  the  acts  complained  of  were  without  prejudice 
to  such  defendant.  Indulging  the  presumption  which  this 
court  must  indulge  in  favor  of  the  acts  and  orders  of  the 
district  court,  if  there  be  any  error  in  overruling  these 
objections,  it  is  error  without  prejudice  to  the  party  naw 
making  complaint 

Another  contention  of  the  appellant  is  that  a  part  of  the 
property  was  removed  in  violation  of  the  injunction.  We 
have  already  considered  the  objectiims  based  on  the  re- 
moval of  the  property.   That  a  part  of  it  was  removed  in 
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yiolation  of  the  injunction  does  not  necessarily  add  to  the 
force  of  those  objec^tions.  The  violation  of  the  injunction 
was  possibly,  contempt  of  court;  the  removal  of  the  prop- 
erty without  {(ood  cause,  had  there  been  no  injunction, 
would  doubtless  have  l>een  the  same.  But  refusing  con- 
firmation is  not  necessarily  one  of  the  punishments  for 
contempt  of  that  character  because,  where  there  are  many 
parties  interested,  such  punishment  would  fall  as  heavily 
on  the  innocent  as  on  the  guilty.  That  being  true,  what 
has  heretofore  been  said  in  regard  to  the  removal  of  the 
property  disposes  of  this  objection. 

It  is  recommended  tliat  the  order  of  the  district  court 
confirming  the  sale  be  affirmed. 

Ames  and  Dupfie,  CC,  concur. 

Affirmed. 


The  Citizens  State  Bank  of  Wood  River,  Nebraska, 
appellant,  v.  edwin  s.  g.  porter  et  al.,  appellees. 

Filed  January  21, 1903.    No.  12,508. 
Commissioner's  opinion.    Department  No.  1. 

1.  Attachment:     Afftoavit:     Pleading   Non-residence:     Jurisdiction. 

An  affidavit  for  attachment  which  states  that  defendant  "has  re- 
moved from  the  state  of  Nebraska  to  the  state  of  Utah,  where 
he  now  resides/'  s^ows  sufficiently  the  non-residence  of  defendant 
to  give  the  court  jurisdiction  to  issue  an  attachment. 

2.  Attachment:   Levy:   Requisites:   Appraisal.    A  levy  of  attachment 

by  leavibg  at  the  attached  premises  a  copy  of  the  writ  with  a 
tenant  and  then  going  half  a  mile  and  getting  one  appraiser,  and 
then  ^oing  tJiree-quarters  of  a  mile  farther  to  get  another,  and 
then  telling  them  that  a  levy  had  been  made  on  the  lands  in 
question  and  swearing  them  and  making  the  appraisement,  does 
not  comply  with  section  205  of  the  Code,  nor  make  a  valid  levy, 
it  not  appearing  that  the  levy  itself  was  in  the  presence  of  any 
witness. 

8.  Husband  and  Wife:  Vendor  and  Purchaser:  Consideration:  Pub* 
sumptions.  V^ere  land  has  been  by  a  man  and  wife  conveyed  to 
a  third  party  for  a  full  expressed  consideration,  and  by  that  third 
party  to  the  wife  for  a  slightly  greater  expressed  conai deration  by 
a  deed  of  a  few  days'  later  date,  an4  it  is  alleged  that  both  deeds 
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were  without  consideration,  but  the  allegation  is  denied,  it  can- 
not be  presumed,  in  the  absence  of  aJl  proof  on  the  subject,  that 
the  deeds  were  without  consideration  and  made  merely  to  put  the 
title  in  the  wife's  name. 

4.  Judgment:  ESvidbnce  as  Between  Third  Parties.  Ab  between 
third  parties  a  judgment  is  not  of  itself  proof  of  any  of  the 
facts  necessary  to  support  it  as  between  the  parties  to  it. 

Appeal  from  the  district  court  for  Hall  county.    Tried 
below  before  Thompson,  J.    Affirmed. 

0.  A.  Abbott^  for  appellant. 

H.  A.  Edward's  and  W.  A.  Prince,  contra. 

Hastings,  O. 

.  This  case  is  a  creditors'  bill  brought  by  the  appellant 
to  enforce  a  judj^ii^^nt  on  attachment.  After  obtaining 
judgment  and  order  of  sale  in  a  proceeding  against  E.  J. 
Porter  as  a  non-residont,  app<»llant  brought  this  action  to 
subject  160  acres  of  land  in  Hall  county,  alleging  the  at- 
tachment proceedings  and  recovery  of  judgment  there- 
under on  March  26,  1901,  and  alleging  further  that  Jan- 
uary 2,  1900,  Porter  and  wife  conveyed  the  land  to  one  0. 
E.  Brewer  for  an  expressed  consideration  of  f  1,500  which 
deed  was  filed  for  record  on  the  23d  day  of  the  same 
month;  that  on  February  16,  Brewer  and  wife  conveyed  by 
quit-claim  deed  the  same  premises  to  Porter's  wife  for  an 
expressed  consideration  of  f  1,600;  that  this  deed  was  filed 
for  record  on  the  5th  day  of  March,  following.  The  deeds 
are  alleged  to  have  been  without  consideration  and  with 
the  intent  and  for  the  purpose  of  hindering,  delaying  and 
defrauding  plaintiflp  and  Porter's  other  creditors.  It  is 
alleged  that  the  attachment  judgment  was  recovered  on  a 
note  dated  December  8,  1899 ;  that  when  it  was  made  Por- 
tier  did  not  reside  upon  the  premises  and  has  not  since; 
that  February  16,  1900,  he  removed,  with  his  wife,  to  the 
state  of  Utah,  where  he  has  since  resided,  and  that  the 
premises  were  of  the  value  uf  f 4,500.    It  is  alleged  that  one 
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Lizzie  Armstrong,  claims  to  have  a  mortgage  on  the  land 
for  f 2,500,  but  it  is  denied  that  anything  is  due.  The 
premises  were  alleged  to  be  in  the  possession  of  a  tenant, 
who  was  made  a  party  under  the  name  of  John  Doe. 

Porter  and  his  wife  answer  admitting  the  commence- 
ment of  an  action  and  attempted  issuance  of  an  order  of 
attachment,  and  allege  that  no  undertaking  for  such  an 
order  w  as  given.  They  denied  the  issuance  or  levy  of  any 
valid  order  of  attachment;  say  that  the  only  affidavit  for 
such  attachment  was  filed  in  the  county  court  and  alleges 
no  facts  sufficient  to  authorize  any  attachment  to  issue  and 
fails  to  show  the  non-residence  of  Porter;  they  admit  that 
the  action  was  certified  to  the  district  court,  but  deny  any 
jurisdiction  of  that  court  to  issue  any  attachment;  they 
say  that  no  levy  of  any  such  attachment  was  made  as  re- 
quired by  law;  that  no  service  of  summons  in  that  action 
was  made  upon  Porfer  and  he  made  no  appearance  in  it, 
and  deny  any  jurisdiction  over  defendants  or  their  prop- 
erty in  that  action;  they  admit  the  transfers  of  the  land 
but  deny  that  they  were  made  fraudulently  or  without 
consideration;  allege  the  value  of  the  premises  to  be  no 
more  than  |3,500;  assert  there  was  at  the  time  of  the 
transfers  a  valid  mortgage  thereon  for  $2,500;  that  they 
are  husband  and  wife  and  have  children  under  the  age  of 
eighteen  years  and  that,  these  premises  were  during  all  of 
the  times  mentioned  in  said  petition  their  homestead ;  that 
thev  have  no  other  lands  and  while  thev  did  not  at  the  time 
reside  upon  the  premises  they  intended  to  return  to  them. 

A  supplemental  petition  alleged  that  the  land  had  been 
conveyed  by  Porter  and  wife  to  one  Edmund  Wilcox  pend- 
ing the  action  with  notice  ther^af,  and  Wilcox  and  wife 
were  made  parties. 

Plaintiff  replied  to  the  answer  of  Porter  and  wife,  ad- 
mitting their  relationship;  admitted  that  the  affidavit  for 
jattachment  was  as  alleged ;  admitted  that  the  officer's  re- 
turn on  the  attachment  showed  no  levy  in  the  presence  of 
two  residents  of  the  county,  and  was  correctly  copied  in 
the  exhibit  to  defendant's  answer,  and  denied  that  the 
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premises  were  the  homestead  of  Porter  and  wife  at  the  time 
of  the  several  transfers. 

Wilcox  and  wife  answered  alleging  a  purchase  of  the 
premises  on  April  15,  1901,  for  J850  and  the  assumption 
of  the  f 2,500  mortgage;  that  this  was  a  fair  price  for  the 
land ;  that  the  premises  at  that  time  and  at  the  time  of  the 
transfers  of  February,  1900,  were  the  homestead  of  Porter 
and  wife  and  exempt  from  execution  and  attachment,  and 
denied  generally. 

Mrs.  Armstrong  set  up  her  mortgage  of  (2,500,  but 
asked  no  foreclosure  and  to  her  answer  no  reply  was 
made;  the  court  found  generally  for  the  defendants  and 
entered  a  decree  for  dismissal  and  for  costs.  Plaintiff 
appeals  and  insists  that  it  obtained  a  lien  by  the  issuance 
and  levy  of  the  attachment;  that  the  conversances  of  the 
premises  to  Brewer,  and  by  Brewer  to  Porter's  wife,  were 
without  consideration;  that  the  conveyance  subsequently 
by  Mrs.  Porter  and  her  husband  to  Wilcox  was  with  full 
notice  and  subject  to  the  lien  of  plaintiff's  attachment  and 
that  it  is  entitled  to  have  that  attachment  enforced  against 
the  land. 

Defendants  urge  six  reasons  why  the  plaintiff  is  not 
entitled  to  such  relief:  1st.  That  the  attachment  was  not 
on  the  ground  of  fraud,  and  the  creditor's  bill  cannot  in- 
troduce that  element  by  way  of  supporting  the  attach- 
ment. 2d.  That  the  affidavit  of  attachment  is  fatally 
defective  and  does  not  disclose  any  right  to  the  writ. 
3d.  That  there  was  no  levy  of  the  attachment  on  these 
lands  in  the  manner  pointed  out  by  the  statutes  of  Ne- 
braska. 4th.  That  no  evidence  was  introduced  to  show 
the  fraudulent  alienation  of  this  property.  5th.  No  evi- 
dence was  introduced  tending  to  show  the  incurring  of 
this  indebtedness  prior  to  the  transfers;  that  the  judg- 
ment in  attachment  alone,  was  introduced  and,  as  against 
Wilcox,  who  was  denying  plaintiff's  allegations,  it  was  no 
proof  and  does  not  even  recite  when  the  indebtedness  was 
incurred.  6th.  That  the  property  was  a  homestead  at  the 
time  it  was  conveyed  and  therefore  could  not  be  fraud- 
ulently alienated. 
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To  the  first  point  no  authority  is  cited.  The  objection 
that  a  creditors'  bill  can  only  be  used  to  enforce  an  at- 
tachment  lien  obtained  on  the  ground  of  fraud,  does  not 
seem  to  be  well  taken.  If  the  lien  exists  on  any  ground 
and  its  enforcement  is  fraudulently  prevented,  no  reason 
is  seen  why  a  court  of  equity  should  not  be  invoked  to  re- 
move the  fraudulent  conveyance  that  is  in  the  way.  If 
ground  enough  appears  for  the  attachment  in  the  first  in- 
stance, and  for  equitable  interference  in  the  second,  no 
reason  is  seen  for  refusing  it  since  the  case  of  Westervelt 
V.  Hagge,  61  Neb.,  647,  85  N.  W.  Rep.,  852,  and  its  holding 
that  a  creditoj^'  bill  may  be  based  upon  an  attachment 
lien  and  judgment.  It  should  be  added  that  the  objection 
is  not  based  on  fact.  The  affidavit  for  attachment  alleges 
a  fraudulent  conveyance  of  the  land. 

The  objection  that  the  affidavit  in  attachment  is  de- 
fective seems  no  better.  The  affidavit  states,  among  other 
things,  that  Porter  "secretly  left  the  state  of  Nebraska  and 
removed  to  the  state  of  Utah  where  he  now  resides."  This 
seems  at  least  sufficient  to  give  the  court  jurisdiction  to 
issue  an  attachment.  A  mere  statement  that  defendant 
was  "a  non-resident  of  this  state"  would  be  sufficient. 
An  allegation  that  he  had  removed  from  Nebraska  to  Utah 
and  resides  there  would  seem  to  cover  this  ground,  at  least 
sufficiently  so  that  jurisdiction  would  attach.  If  jurisdic- 
tiou  was  obtained,  no  mere  error  or  irregularity  would 
avoid  the  lien  in  a  collateral  proceeding.  Winchell  v. 
McKinzie,  35  Neb.,  813. 

In  that  case  failure  to  attach  the  county  court's  seal  to 
an  order  of  attachment  was  held  a  mere  irregularity  which 
did  not  avoid  it  as  against  a  third  party.  In  Connelly  v. 
Edgertorty  22  Neb.,  82,  an  irregular  levy,  where  the  officer 
attached  the  property  in  the  presence  of  "two  credible  per- 
sons," naming  them,  and  subsequently  had  it  appraised  by 
two  others,  "householders,"  was  held  good  as  against  a 
collateral  attack.  It  was  held  that  the  appraisement  if 
attacked  could  have  been  remade  or  the  return  amended. 

A  more  serious  question  is  raised  as  to  the  levy.    The 
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sheriff  did  not  strictly  follow  the  law  in  making  it.   His 
return  was  as  follows: 

"I  hereby  certify  that  on  the  11th  day  of  January,  A.  D. 
1901,  I  served  the  within  writ  by  levying  the  same  upon 
the  northeast  quarter  (%)  of  section  one  (1)  in  township 
eleven  (11)  north  of  range  twelve  (12)  west  of  the  6th 
principal  meridian  in  Hall  county,  Nebraska.  I  then 
called  to  my  assistance  C.  H.  Moats  and  H.  H,  Boring,  two 
disinterested  freeholders,  residents  of  said  county,  and  ad- 
ministered to  them  an  oath  impartially  to  appraise  the 
interest  of  E.  C.  Porter,  defendant,  in  said  lands  and 
tenements  upon  actual  view  thereof,  and  I,  together  with 
said  C.  H.  Moats  and  H.  H.  Boring,  made  an  appraise- 
ment in  writing  of  said  lands  and  tenements,  which  ap- 
praisement is  hereto  attached. 

"I  also  delivered  to  John  Massey  a  certified  copy  of  this 
writ  with  all  indorsements  thereon,  he  being  the  present 
occupant  of  the  above  described  lands. 

"S.  N.  TAYrx)R,  Sheriff/' 

He  testified  that  he  went  to  the  farm,  delivered  a  copy 
of  the  attachment  to  the  tenant,  went  on  about  half  a  mile 
east  and  found  one  api)rai«er;  took  him  about  three-quar- 
ters of  a  mile  further  east  to  the  house  of  a  second  one, 
where  he  told  them  he  had  attached  the  land,  swore  them 
and  took  their  appraisement.  It  is  a  level  stretch  of 
country  and  the  land  was  in  sight  and  the  appraisers  fa- 
miliar vrith  it.  It,  however,  can  not  be  claimed  that  this 
complied  with  the  requirements  of  section  205  of  the  Code. 
This  section  and  it«  effect  have  been  fully  discussed  in 
Ames  V.  Parrott,  61  Neb.,  847,  80  N.  W.  Rep.,  503.  It  is 
there  held  that  the  requirements  that  the  officer  go  to  the 
place  where  the  property  may  be  found  and  there  in  the 
presence  of  two  residents  of  the  county  declare  that  by 
virtue  of  the  order  he  attaches  the  property  at  suit  of 
plaintiff  and  shall  then,  with  said  residents,  who  shall 
be  first  sworn,  make  an  appraisement,  etc.,  are  in  order 
to  prevent  surreptitious  liens  and  must  be  strictly  pur- 
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sned  to  obtain  a  yalid  levy.  In  that  case  the  levy  was 
made  in  the  presence  of  the  plaintiff  and  another  resident. 
The  sheriff  called  a  disinterested  appraiser  but  the  stat- 
ute was  held  to  require  a  disinterested  witness  of  the  levy. 

It  must  be  admitted  that  in  the  present  case  there  was 
no  witness  at  all  to  any  levy.  The  sheriff  merely  de- 
livered his  copy  to  the  tenant  and  going  on  told  the  ap- 
praisers, when  he  got  them  together  a  mile  or  more  away, 
that  he  had  levied.  The  jurisdiction  in  this  action  de- 
pends upon  the  levy  and  the  acquiring  of  a  lien  by  it  upon 
these  premises.  It  is  true  that  in  Connelly  v.  Edgerton, 
supra,  the  appraisal  by  others  than  the  witnesses  of  the 
levy  is  held  to  be  a  mere  irregularity  of  whi(!h  a  thinl 
party  could  take  no  advantage.  But  this  court  in'  Amen  v. 
Pwrrott,  having  held  upon  careful  consideration,  that  not 
only  a  declaration,  but  a  declaration  in  the  presence  of 
competent  witnesses  is  necessary  to  a  valid  levy,  we  are 
constrained  to  hold  that  there  was  none  in  this  case  and  no 
lien  obtained. 

The  4th  and  5th  objections  against  any  decree  for  plain- 
tiff seem  to  be  well  taken.  The  first  conveyance  of  the 
land  was  to  Brewer  for  an  expre8se<i  consideration  of 
f1,5()0.  This  is  alleged  to  have  been  without  considera- 
tion. The  allegation  is  denied.  His  deed  to  Mrs.  Porter 
expressed  $1,600  as  the  consideration.  This  was  also 
alleged  to  have  been  without  consideration  and  the  allega- 
tion was  denied.  If  the  transaction  had  been  shown  to 
have  been  actually  between  Porter  and  his  wife  as  against 
Porter^s  creditors  the  burden  would  be  upon  her  to  show 
the  consideration.  With  no  proof  of  such  a  state  of  facts, 
and  none  appears  in  the  record,  the  recitals  in  the  deeds 
must  be  taken  as  true.  There  is  nothing  to  impeach 
Brewer's  good  faith  as  a  purchaser.  In  that  character  he 
could  convey  to  Mrs.  Porter  or  anyone  else  and  give  good 

title. 

So  as  against  the  present  owner,  Wilcox,  it  was  necessary 
to  prove  that  the  debt  on  which  this  judgment  was  founded 
antedated  the  conveyance.  This  was  not  done,    A  judg- 
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ment  as  between  strangers  to  it  is  only  proof  of  its  owli 
existence.  It  does  not  establish  any  of  the  facts  on  which 
it  most  have  been  based  except  between  the  parties  and 
their  privies.  1  Freeman,  Judgments  [4th  ed.],  section 
164. 

The  sixth  objection,  that  the  premises  were,  when  con- 
veyed to  Brewer,  the  family  homestead,  is  not  made  out 
by  the  evidence  and  would  not,  so  far  as  it  appears  from 
this  record,  sustain  the  decree.  For  lack  of  a  valid  levy 
of  the  writ  of  attachment  and  for  failure  to  prove  that  the 
conveyance  to  Brewer  was  merely  for  the  purpose  of  get- 
ting the  title  to  Mrs.  Porter,  and  for  lack  of  proof  that 
the  debt  was  incurred  before  the  deed  to  Brewer,  plaintiff 
failed  to  establish  its  case. 

It  is  recommended  that  the  decree  of  the  district  court 
be  affirmed. 

KiRKPATRiCK  and  LoBiNGiER,  CO.,  concur. 

Affirmbd. 


BBNJAMIN  V.   KOHOUT  ET  AL.,  APPELLANTS,  V.  PARTHBNIA 

A.  Thomas  bt  al.,  appellees. 

FnAD  Januabt  21, 1903.    No.  12,516. 

Commissioner's  opinion.     Department  No.  2. 

Fraad:  Limitation" of  Actions:  Applicability  to  Realty.  Section  12, 
of  the  Code  of  Civil  Procedure,  which  bars  actions  for  relief  on 
the  ground  of  fraud  within  four  years  from  the  discovery  of 
the  fraud,  applies  to  actions  based  on  fraud  affecting  the  title 
to  real  estate  as  weU  as  to  actions  affecting  the  title  to  person- 
alty. 

Appeal  from  the  district  court  for  Saline  county.  Tried 
below  before  Stubbs,  J.    Affirmed. 

F.  I.  Foss,  B.  V.  Kohout  and  B.  D.  Brown,  for  appel- 
lants. 

A.  8.  Sands  and  Frank  H.  Woods,  contra. 


Vol.  4]  JANUARY  TERM,  1903.  81 

Kohout  V.  Vhomas. 
OliDHAM,  C. 

June  6,  1901,  plaintiffs  filed  a  petition  in  the  distriofc 
court  of  Saline  county,  Nebraska^  the  material  averments  of 
which  were  that  Aneliza  (iunn  departed  this  life  in  Saline 
county  in  the  month  of  September,  1891;  that  Mary  M. 
H«vl{i:es  was  duly  a]>|K)inted  executrix  of  the  last  will  and 
testament  of  said  Aneliza  Gunn,  deceased ;  that  September 
5,  1891,  "The  defendant,  Parthenia  A.  Thomas,  in  order 
to  defraud  the  said  Aneliza  Gunn  and  her  heirs,  while  the 
9aid  Aneliza  Gunn  was  sick  and  unable  to  do  any  act  or 
to  transact  any  business,  and  while  she  was  so  sick  that 
she  did  not  know  anybody  and  did  not  know  what  she  was 
about,  the  said  Parthenia  A.  Thomas  did  pretend  to  have 
her  sign  a  deed"  t>o  the  lands  in  controversy,  describing? 
them,  *'for  the  nominal  sum  of  |1,900  expressed  in  said 
deed,  and  pretended  to  have  said  deed  witnessed  and 
acknowledged,  witnessed  by  Doctors  8.  G.  Panter  and 
H.  W.  HeWitt,  and  acknowledged  befbre  S.  S.  Story, 
notary  public,  and  on  the  said  5th  day  of  September,  1891, 
which  said  pretended  deed  purports  to  convey  said  prop- 
erty to  the  said  Parthenia  A.  Thomas.  And  the  plaintiffs 
show  to  the  court  that  said  deed  was  a  fraud  and  that 
said  Parthenia  A.  Thomas  knew  it  was  a  fraud  and  knew 
that  she  was  committing  a  fraud  in  attempting  to  procure 
the  same  to  be  made  and  did  so  with  the  full  knowledge 
that  the  said  Aneliza  Gunn  was  so  sick  that  she  did  not 
know  any  one  and  was  unable  to  comprehend  what  she 
was  about  and  was  unable  to  transact  any  business  at 
all,  in  fact  was  unable  to  move  in  her  bed,  and  the  said 
Parthenia  A.  Thomas  knew  all  of  these  facts,  knew  that 
the  said  Aneliza  Gunn  was  on  her  deathbed,  and  did  die 
within  a  few  days  thereafter,  and  thus  attempted  to  de- 
fraud her,  the  said  Aneliza  Gunn  and  her  heirs,  out  of  the 
said  property."  The  petition  further  alleges  "that  the 
said  Parthenia  A.  Thomas  never  paid  the  said  Aneliza 
Gunn  nor  her  heirs  anything  for  said  property  and  pro- 
cured the  same  by  the  fraud  above  set  forth  and  entered 
10 
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into  the  possession  of  the  said  property  with  the  full 
knowledge  of  said  fraud  and  wron}j:s  above  stated,"  and 
"that  the  said  Aneliza  Gunn  died  within  a  few  days  there- 
after the  pretended  execution  of  the  deed  and  without 
ever  having  regained  consciousness,  and  without  ever 
having  known  that  she  had  made  said  instrument  or  ratify- 
ing the  same  in  any  way,  and  without  receiving  anything 
therefor." 

The  i)etiti()n  then  alh^ges  that  the  defendant,  Alexander 
McFarlane,  pretended  to  buy  said  property  from  the  said 
Parthenia  A.  Thomas,  but  that  he  was  duly  notified  by 
the  executrix  of  the  last  will  of  Aneliza  Gunn  that  Par- 
thenia A.  Thomas  did  not  have  a  good  title  to  the  premises 
and  that  her  title  had  been  procured  by  fraud;  that  after 
the  death  of  Aneliza  Gunn  her  will  was  duly  filed  for 
probate;  that  by  the  i)rovision8  of  the  will  the  lands  in 
controversy  were  bequeathed  to  Cliarles  O.  Gunn  and 
Effle  M.  Gunn;  the  provisions  of  this  will  making  this 
beciuest  being  set  but  in  the  petition.  The  i)etition  further 
alleges  that  on  April  25,  1901,  the  said  Effle  M.  Gunn  and 
her  husband,  Alfred  W.  Gunn,  sold  and  conveyed  all  the 
interest  of  said  Effle  M.  Gunn  in  two-thirds  of  the  lands 
in  controversy  to  plaintiff,  Benjamin  V.  Kohout,  who 
became  and  is  now  the  legal  owner  of  the  two-thirds  of  the 
land  described  in  the  petition;  that  plaintiff  Alfred  W. 
Gunn  is  the  legal  owner  and  entitled  to  the  possession  of 
one-third  of  said  lands.  The  petition  further  alleges  that 
defendants,  Parthenia  A,  Thomas,  and  Alexander  Mc- 
Farlane, have  had  possession  of  the  premises  since  Sep- 
tember 5,  1891,  and  have  never  accounted  to  plaintiff  or 
any  one  else  for  their  rental  value.  The  petition  then 
prays  for  an  accounting  that  defendants  be  decreed  to  pay 
the  rental  value  of  said  property  from  September  5,  1891 ; 
that  the  deed  dated  September  5,  1891,  made  by  Aneliza 
Gunn  to  Partlienia  A.  Thomas  be  declared  void  and  of  no 
effect  and  that  the  convevance  from  Parthenia  A.  Thomas 
to  Alexander  McFarlane  be  declared  null  and  void  and  set 
aside;  that  the  title  to  said  property  be  quieted  in  the 
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plaintiffs  according  to  their  respective  shares  and  for  all 
other  equitable  relief. 

To  this  petition  defendants  interposed  a  demurrer  alleg- 
ing, (1)  that  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  (2)  that  the  cause  of 
action  set  forth  in  the  petition  did  not  accrue  nor  arise 
within  four  years  next  preceding  the  commencement  of 
this  action.  This  demurrer  was  sustained  by  the  trial 
court  and,  the  plaintiffs  refusing  to  plead  further,  their 
petition  was  dismissed  and  they  now  bring  the  action  here 
by  appeal. 

An  inspection  of  the  petition,  the  material  averments  of 
which  have  been  set  out  in  the  statement,  discloses  the 
fact  that  there  is  no  allegation  in  the  petition  tending  to 
toll  the  statute  of  limitation.  It  fairly  appears  from  the 
petition  that  after  the  alleged  fraudulent  deed  was  pro- 
cured by  defendant  Parthenia  A.  Thomas,  she  immedi- 
ately took  possession  of  the  lands  under  her  deed  and  that 
she  and  her  grantee,  McFarlane,  have  retained  the  pos- 
session ever  since.  Instead  of  the  petition  making  any 
allegation  that  the  fraud  alleged  to  have  been  practiced, 
by  defendant  Parthenia  A.  Thomas  in  procuring  the  deed, 
was  unknown  to  the  heirs  of  Mrs.  Gunn,  the  allegations 
tend  to  show  that  the  executrix  of  the  estate  knew  of  this 
alleged  fraud  and  informed  defendant  McFarlane  of  it 
before  he  purchased  the  lands  from  defendant  Parthenia 
A.  Thomas.  The  petition  shows  on  its  face  that  possession 
was  taken  under  this  deed  nearly  ten  years  before  this 
cause  of  action  was  instituted;  consequently  the  only 
question  is:  does  section  12,  Code  of  Civil  Procedure, 
which  provides  a  four  years'  bar  for  certain  causes  of  ac- 
tion, and  among  them  "an  action  for  relief  on  the  ground 
of  fraud,  but  the  cause  of  action  in  such  case  shall  not 
[be]  deemed  to  have  accrued  until  the  discovery  of  the 
fraud,"  bar  this  action? 

It  is  contended  by  appellees  that  this  section  of  the 
statute  applies  to  fraudulent  actions  affecting  title  to 
personal  property,  and  has  no  reference  to  conveyances 
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affecting  title  to  real  estate.  The  trouble  with  this  con- 
tention is,  that  it  flies  in  the  face  of  a  long  line  of  decisions 
of  this  court,  which  have  held  that  this  section  of  the  stat- 
ute does  apply  to  fraudulent  transfers  of  real  estate  as 
well  as  personal  property.  Parker  v.  Kuhn,  21  Neb.,  413; 
Hellman  v.  Davis,  24  Neb.,  793;  Wrir/ht  v.  Davis,  28  Neb., 
479;  Ainsfieldv.  More,  30  Neb.,  385;  Hughes  v,  Hoiiscl,  33 
Neb.,  703;  Gillespie  v.  Cooper,  36  Neb.,  775;  Forsyth  v, 
Easter  day,  63  Neb.,  887.  As  this  disposes  of  the  case,  it 
is  not  necessary  to  examine  into  the  sufficiency  of  tlie  peti- 
tion aside  from  the  statute  of  limitations. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Pound,  CO.,  concur. 

Affirmed. 


Isaac  Cahn,  appellant,  v.  Frank  E.  Romandorf  bt  al., 

appellees. 

Filed  January  21, 1903.    No.  12,528. 

Commissioner's  opinion.     Department  No.  1. 

Mechanics'  Liens:  Mobtqaqes:  Pkioiutjeh:  Evidence.  Evidence  held 
to  support  the  finding  of  the  trial  court  that  the  contract  under 
which  materials  were  furnished  was  made,  and  a  portion  of  such 
materials  delivered,  before  the  recording  of  plaintiffs  mortgage, 
and  to  sustain  the  decree. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirmed, 

Allen  IF.  Field  and  Ouy  A.  Andrews,  for  appellant 

Wilmer  B.  Comstock,  contra. 

Hastings,  C. 

This  is  a  suit  brought  by  the  plaintiff  Cahn,  to  foreclose 
a  mortirage  upon  ten  acres  of  land  in  the  outskirts  of  the 
city  of  Lincoln.     The  mortgage  was  given  to  secure  the 


Vol.  4]  JANUARY  TERM,  1903.  85 

Cahn  T.  Romandorf. 

purchase  price  of  the  land,  $3,000.  The  land  was  sold 
in  February  by  Cahn  to  the  defendant  Romandorf,  for  a 
cash  payment  of  |25  and  an  agreement  that  a  mill  build- 
ing should  be  removed  to  and  placed  upon  the  land  in 
condition  to  operate.  The  remainder  of  the  purchase  price 
was  to  be  in  payments  of  $150  every  six  months.  In  the 
placing  of  the  mill  on  the  premises  and  putting  it  in 
condition  to  operate  something  over  $2,000  were  expended. 
The  defendant  Michener,  furnished  the  greater  part  of  the 
material  for  this  work.  He  set  up  by  cross-petition  a 
mechanic's  lien  for  $810  and  interest.  The  district  court 
allowed  him  a  first  lien  for  the  amount  of  his  account. 
This  was  excepted  to  by  the  plaintiff  and  that  part  of  the 
decree  is  appealed  from. 

The  sole  question  presented  is  the  relative  priority  of 
plaintiff's  mortgage  and  Michener's  lien.  Michener's 
priority  is  claimed  on  two  grounds.  1st.  That  the  con- 
tract was  made  and  a  part  of  the  material  furnished  by 
Michener  to  Romandorf  before  the  filing  of  the  mortgage. 
2d.  That  the  sale  of  the  premises  by  Cahn  to  Romandorf, 
and  the  mortgage  back,  are  all  part  of  the  same  transaction 
which  contemplated  and  provided  for  the  use  of  these 
materials  for  the  improvement  of  the  property  and  Cahn's 
interest  therefore  subject  to  the  lien.  The  second  ground 
hardly  appears  in  the  pleadings.  And  if  it  does  it  is  by 
reason  of  Cahn's  reply  to  Michener's  answer  and  cross- 
petition.  There  appears  in  the  record  leave  to  amend  both 
the  reply  and  the  answer  at  the  time  of  the  trial.  The 
reply  was  amended  but  the  answer  appears  not  to  have 
been^  although  leave  was  taken  to  set  up  the  nature  of 
Cahn's  interest  in  the  premises  and  its  consequent  sub- 
jection to  Michener's  lien.  It  was  not  actually  pleaded. 
The  only  question  necessary  to  be  considered  seems  to  be 
whether  or  not  plaintiff  is  correct  in  claiming  that  there 
is  nothing  to  show  that  any  part  of  these  materials  were 
furnished  prior  to  the  filing  of  the  mortgage. 

The  mortgage  bears  date  of  April  1,  and  was  filed  April 
6.    The  agreement  under  which  the  materials  were  fur- 
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nished  by  Michener  was  made  in  the  latter  part  of  Feb- 
ruary or  the  first  of  March.  Michener  testifies  that  he  can 
only  give  the  exact  dates  of  the  furnishing  of  these  ma- 
terials by  means  of  his  books ;  that  he  knows  on  the  dates 
indicated  the  materials  were  sent  over;  that  he  asked 
Romandorf  whether  or  not  they  had  been  received  and 
was  informed  that  they  had.  The  account  shows  only  a 
few  items  of  sand  and  lime,  five  in  number  and  amounting 
to  113.15  furnished  before  April  6;  the  remainder  was 
furnished  during  the  following  months,  the  last  as  late 
as  September  15.  Some  materials  had  been  furnished  by 
Michener  to  Romandorf  before  this  agreement  under  which 
the  account  was  made  and  had  been  paid  for. 

It  is  clear  that  the  agreement  to  furnish  the  material 
antedated  the  mortgage.  Michener's  testimony  is  that  he 
commenced  to  furnish  the  material  immediately;  that 
Romandorf  was  anxious  to  get  it  at  once  and  that  there 
was  some  difficulty  owing  to  the  state  of  the  roads  in 
getting  it  to  him.  Michener  testifies  that  the  date  in  the 
books  is  the  date  on  which  it  was  sent  out.  Romandorf 
says  that  he  is  unable  to  give  the  dates  upon  which  it  was 
received,  but  he  is  sure  that  some  of  the  material  was  re- 
ceived before  the  signing  of  the  notes  and  mortgage  on 
April  1.  That  he  had  the  account  submitted  to  him  at  the 
time  of  furnishing  the  material  and  found  it  correct. 

The  appellant  claims  that  the  testimony  is  no  better 
than  that  which  this  court  held  to  be  insufficient  in  Henry 
&  Goatsworth  Go.  v.  McCurdy,  36  Neb.,  863.  An  examina- 
tion  of  that  case,  however,  will  show  that  the  witness  on 
whose  testimony  alone  the  case  rested,  disclaimed 
all  personal  knowledge  of  the  delivery  of  any  of  the  ma- 
terials for  use  on  the  premises  upon  which  the  lien  was 
claimed,  and  he  admitted  on  cross-examination  that  he 
did  v^\  himself  keep  the  books  and  had  no  personal  knowl- 
edge of  the  things  stated  in  them.  The  statements  of  the 
witness,  instead  of  being  corroborated  by  the  purchaser  of 
the  lumber,  as  in  the  present  case,  were  denied  by  him. 
There  seems  to  be  no  doubt  of  the  soundness  of  the  court's 
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conclusion  in  that  case,  that  the  testimony  was  only  hear- 
say and  could  not  be  considered,  but  in  the  present  case 
the  witness  was  testifying  to  personal  knowledge  of  the 
sending  of  the  lumber,  testifying  to  admissions  by  the 
purchaser,  and  the  purchaser  himself  was  corroborating 
him,  but  could  not  give  exact  dates,  but  does  state  that 
some  of  the  material  was  furnished  before  the  mortgage 
was  executed.  It  seems  to  be  conceded  that  if  this  was 
the  case,  the  decree  is  right.  Ooodwin  v.  Cumiinghamy 
54  Neb.,  11;  Chapman  v.  Bretocr,  43  Neb.,  890;  Henry  & 
Goatsvyorth  Co.  v.  Fisherdicky  37  Neb.,  207. 

It  is  believed   that   there  was   sufficient  evidence   to 
'sustain  the  decree  of  the  district  court  and  its  affirmance 
is  recommended. 

KiEKPATKiCK  and  LoBiNGiER,  CO.,  concur. 

Affirmed. 


The  County  of  Sarpy  Vi  Augustus  W.  Clauke. 

Filed  Januabt  21, 1903.    No.  12,532. 
Commissioner's  opinion.     Department  No.  3. 

1.  Taxation:    Equauzation:    Pleading.    In  a  complaint  filed  before  a 

board  of  equalization  by  one  aggrieved  by  the  excessive  valuation 
of  his  land,  it  is  not  necessary  to  allege  that  other  lands  in  the 
precinct  have  been  assessed  too  low. 

2.  Taxation:    Equalization:    Pleading.    It  is  not  necessary  that  such 

complaint  be  drawn  with  the  precision  of  a  pleading  in  a  court  of 
record;  it  is  sufficient  if  it  shows  that  the  complainant  considers 
himself  aggrieved  and  that  his  property  has  been  assessed  too 
high. 

3.  Taxation:    Equalization:    Denial  of  Relief:    Reduction  of  Aogre- 

qate  Assessment.  A  board  of  equalization  should  not  deny  relief 
in  a  case  of  that  kind  on  the  ground  that  to  lower  the  assessment 
of  a  complainant  would  reduce  the  aggregate  assessment. 

4.  Taxation:     Equalization:     Constitutionai.    Law:     Construction. 

Section  4,  article  9  of  the  constitution,  has  no  reference  to  such 
changes  in  an  assessment  as  may  be  necessary  to  a  Just  and  fair 
equalization. 
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6.  Taxation:  Bquauzation:  Qitestion  Involtied  in  Pixadino.  The 
question  presented  by  a  complaint  that  the  property  of  the  com- 
plainant has  been  assessed  too  high  is  not  whether  it  has  been 
assessed  above  its  fair  value,  but  whether  the  valuation  placed 
upon  it  bears  a  Just  relation  to  that  placed  upon  other  property 
of  Its  kind  in  the  precinct. 

6.  Taxation:  Equalization:  Appeal  and  Ekbob:  Rkvebsal:  Duty 
OF  District  Coubt.  Where  error  is  prosecuted  to  the  district 
court  from  an  order  of  the  board  of  equalization  by  the  com- 
plainant, and  such  order  is  reversed,  the  district  court  may  order 
the  board  to  reconvene  for  the  purpose  of  hearing  the  complaint 

Error  from  the  district  court  for  Sarpy  county.  Tried 
below  before  Baker,  J.    Affirmed, 

9 

William  R,  Patrick,  County  Attorney,  for  plaintiff  in 
error. 

H.  Z.  Wedgwood,  contra. 

,    Albert,  C. 

A.  W.  Clarke  filed  a  complaint  before  the  board  of  equal- 
ization of  Sarpy  county,  allepnp:,  in  effect,  that  he  was 
the  owner  of  certain  described  lands  in  that  county;  that 
the  same  was  of  inferior  quality  and  largely  unproductive, 
and  that  it  had  been  assessed  at  |8  per  acre,  which  was  the 
same  rate  at  which  many  of  the  best  and  most  productive 
lands  in  the  precinct,  worth  from  two  to  three  times  as 
much  as  his,  had  been  assessed,  and  asking  a  reduction 
of  his  assessment.  On  the  hearing  he  introduced  evidence 
as  to  the  value  of  his  land  and  the  rate  at  which  it  had  been 
assessed.  He  then  undertook  to  show  that  other  land  in 
the  same  precinct,  worth  upwards  from  two  to  three  times 
as  much  as  his,  had  been  assessed  at  the  same  rate.  This 
evidence  was  excluded  on  the  ground  that  there  was  no 
complaint  that  any  other  land  had  been  assessed  too  low. 
The  board  refused  to  reduce  his  assessment,  and  dis- 
missed his  complaint.  He  preserved  the  record  and  prose- 
cuted error  to  the  district  court  where  the  order  of  the 
board  of  equalization  was  reversed  and  an  order  entered 
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Fequiring  the  board  of  equalization  to  reconvene  and  hear 
the  complaint  From  the  judgment  of  the  district  court, 
the  county  prosecutes  error  to  this  court. 

The  theory  upon  which  the  evidence  offered  by  the 
complainant  was  excluded,  and  his  complaint  dismissed, 
appears  from  the  following  excerpt,  taken  from  the  well 
prepared  brief  of  the  plaintiff  in  error: 

"Before  an  individual  who  claims  to  be  aggrieved  by 
the  excessive  valuation  of  his  lands  can  obtain  relief  he 
must  show  by  proper  complaint  that  his  lands  are  not 
only  valued  too  high,  but  that  the  valuations  placed  upon 
other  particular  lands  are  too  low.  This  is  obvious,  not 
only  by  reason  of  the  statute  in  relation  to  the  equaliza- 
tion of  taxes,  but  because  of  the  constitutional  inhibition 
against  the  commutation  or  release  of  taxes." 

The  constitutional  provision  cited  in  support  of  this 
theory,  is  section  4,  article  9,  which  is  as  follows : 

"The  legislature  shall  have  no 'power  to  release  or  dis- 
charge any  county,  city,  township,  town,  or  district  what- 
ever, or  the  inhabitants  thereof,  or  any  corporation,  or 
the  property  therein,  from  their  or  its  proportionate  share 
of  taxes  to  be  levied  for  state  purposes,  or  due  any 
municipal  corporation,  nor  shall  commutation  for  such 
taxes  be  authorized  in  any  form  whatever." 

That  the  provision  quoted  has  no  application  to  the 
present  case  seems  obvious.  The  grievance  of  the  com- 
plainant is  that  his  property  had  been  assessed  too  high. 
If  that  be  true,  then,  assuming  that  the  other  property  in 
the  district  had  been  assessed  at  its  fair  value,  it  follows 
that  not  only  is  his  assessment  too  high,  but  that,  to  the 
extent  that  his  assessment  is  excessive,  the  assessment  of 
the  entire  precinct  is  also  excessiva  Therefore,  to  reduce 
his  assessment  so  that  it  would  bear  a  just  relation  to  the 
assessment  of  other  property  in  the  precinct,  could  not  be 
said  to  oi)erate  as  a  release  or  discharge  of  the  complain- 
ant from  his  proportionate  share  of  the  taxes  to  be  levied, 
nor  as  a  release  of  the  precinct  in  that  behalf.  It  would 
simply  be  reducing  their  assessments  so  that  they  would 
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be  required  to  pay  a  proportionate  share  of  the  taxes  to  be 
levied,  and  no  more.  Besides,  we  do  not  consider  the 
section  has  any  references  to  such  changes  in  an  assess- 
ment as  may  be  necessary  to  a  just  and  fair  equalization. 

The  statutory  provision,  cited  in  support  of  the  theory 
of  the  plaintiflF  in  error,  is  the  third  subdivision  of  section 
70,  article  1,  chapter  77,  of  the  Compiled  Statutes.  The 
entire  section,  so  far  as  is  material  at  present,  is  as 
follows : 

^^Second — On  the  application  of  any  person  considering 
himself  aggrieved  or  who  shall  complain  that  the  prop- 
erty of  another  is  assessed  too  low,  they  shall  review  the 
assessment  and  correct  the  same  as  shall  appear  to  be 
just.  No  complaint  that  another  is  assessed  too  low  shall 
be  acted  upon  until  the  person  assessed,  or  his  agent, 
shall  be  notified  of  such  complaint,  if  a  resident  of  the 
county;  provided ,  That  in  the  counties  under  township 
organization  [such  application]  shall  have  been  made  to 
the  town  board  of  equalization,  and  been  rejected  by  them. 
Third — It  shall  ascertain  whether  the  valuation  in  one 
township,  precinct,  or  district  bear  just  relation  to  all 
townships,  precincts  or  districts  in  the  county;  and  may 
increase  or  diminish  the  aggregate  valuation  of  property 
in  any  township,  precinct  or  district,  by  adding  or  deduct- 
ing such  sum  upon  the  hundred  as  may  be  necessary  to 
produce  a  just  relation  between  all  the  valuations  of  prop- 
erty in  the  county,  but  shall  in  no  instance  reduce  the 
aggregate  valuation  of  all  the  townships,  precincts  or  dis- 
tricts below  the  aggregate  valuation  thereof  as  made  by 
the  assessors ;  neither  shall  it  increase  the  aggregate  valu- 
ation of  all  townships,  precincts  or  districts  except  in 
such  amount  as  may  be  actually  necesvsary  and  incidental 
to  a  proper  and  just  equalization.  It  may  consider  lands, 
village  or  city  lots,  and  personal  property  (except  prop- 
erty assessed  and  valued  by  the  state  board  of  equaliza- 
tion) separately  and  determine  a  separate  rate  per  cent 
of  addition  or  reduction  for  each  of  said  classes  of  prop- 
erty as  may  be  necessary  to  a  just  equalization  thereof." 
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It  will  be  observed  that,  by  the  provisions  of  subdivision 
two,  the  complaint  of  one  considering  himself  aggrieved, 
that  is,  one  considering  that  his  property  has  been  assessed 
too  high,  may  be  heard  and  disposed  of  without  notice, 
whereas,  a  complaint  that  another  has  been  assessed  too 
low,  can  be  heard  and  disposed  of  only  after  notice  to 
the  owner  of  the  property  thus  assessed,  if  a  resident  of 
the  county.  These  provisions  are  absolutely  irreconcil- 
able with  the  theory  advanced,  that  the  complaint  of  one 
aggrieved  by  an  excessive  assessment  of  his  property  is 
insufficient^  unless  it  specify  some  other  property  assessed 
too  low  in  order  that  the  assessment  of  the  latter  may  be 
so  raised  that  the  reduction  of  the  former  would  not  re- 
du<*e  the  aggr^ate  assessment.  Moreover,  the  theory  is 
based  on  the  assumption  that  the  reduction  of  the  assess- 
ment of  a  particular  piece  of  property  must  necessarily 
and  irrevocably  result  in  a  reduction  of  the  aggregate 
assessment  of  the  entire  county.  The  assumption  is  un- 
founded, even  were  we  to  assume  that  the  third  subdi- 
vision of  the  section  is  to  be  taken  in  its  literal  and 
mathematical  sense,  and  that  it  applies  to  the  equalization 
of  individual  assessments.  Under  that  subdivision,  the 
board  has  power  to  raise  the  aggregate  valuation  so  far  a8 
may  be  necessary  and  incidental  to  a  proper  and  just 
equalization.  That  being  true,  if  doing  justice  to  the 
complainant  should  result  in  lowering  the  aggregate  assess- 
ment, it  may  still  be  raised  to  its  former  amount  by  the 
exercise  of  the  powers  conferred  by  that  subdivision.  It 
is  true  that  the  complaint  was  not  drawn  with  that 
precision  with  which  a  pleading  in  a  court  of  record 
should  be  drawn;  neither  is  it  necessary  that  it  should  be; 
a  taxpayer  should  not  be  required  to  employ  one  skilled 
in  pleading  in  matters  of  this  kind.  It  challenged  the  at- 
tention of  the  board  to  the  fact  that  the  complainant  con- 
sidered himself  aggrieved  in  that  his  property  had  been 
assessed  too  high.  That  was  sufficient,  and  the  board 
should  have  heard  his  complaint  and  received  the  evidence 
offered  in  support  of  it 
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It  is  next  urged  that  the  complainaBt  was  not  entitled  to 
a  reduction  of  his  assessment  because  the  evidence  shows 
that  it  was  in  fact  assessed  at  less  than  one-third  its 
actual  value.  The  question  presented  by  a  complaint  of 
this  kind  is  not  whether  the  property  of  the  complainant 
has  been  assessed  at  its  fair  value,  but  whether  its  assess- 
ment bears  a  just  relation  to  the  assessment  of  other 
property  of  the  same  kind  in  the  precinct.  8tat€  v.  Os- 
bom,  60  Neb.,  415.  While  it  is  true  that  the  evidence 
shows  the  land  of  the  complainant  was  assessed  at  about 
one-third  its  actual  value,  he  offered  to  prove  that  other 
land  in  the  precinct  was  assessed  at  about  one-eighth  of 
its  actual  value.  In  other  words,  he  oflPered  to  show  that 
his  assessment  was  relatively  excessive.  This  he  had  a 
right  to  do,  and  the  district  court  rightly  held,  that  the 
refusal  of  the  board  to  permit  him  to  show  this  was  re- 
versible error.  • 

It  is  next  urged  that  the  district  court  erred  in  entering 
an  order  requiring  the  board  of  equalization  to  reconvene 
and  hear  the  complaint.  The  district  court  is  a  court  of 
common-law  jurisdiction  and,  as  such,  has  supervision 
over  inferior  courts  and  tribunals.  The  abolition  by  stat- 
ute, of  the  writ  of  certiora/ri,  was  not  intended  to  curtail 
the  jurisdiction  of  the  district  court  in  this  behalf,  nor  to 
deprive  a  litigant  of  the  relief  theretofore  afforded  by 
that  writ-  Had  the  proceedings  been  by  certiorari,  it  had 
been  perfectly  competent  for  the  district  court  to  make 
the  order  in  question.  We  are  unable  to  see  why  the 
order  would  not  be  proper  when  the  relief  sought  is  by 
petition  in  error.  It  is  true,  the  county  board,  as  such, 
is  not  a  party  to  the  record,  but  it  is  the  governing  body 
of  the  county  and  is  chargeable  with  notice  of  proceedings 
of  this  character,  brought  to  review  its  orders.  We  think 
the  order  was  proper,  especially  since  it  enjoined  on  the 
board  merely  what  the  law  would  have  enjoined  upon  it 
had  the  order  not  been  made. 

We  discover  no  error  in  the  record  and  therefore  rec- 
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ommend   tbiat  the  judgment  of   the   district   court   be 
affirmed. 

Ames  and  Duffib,  CO.,  concur. 

Affirmed. 


H.  L.  Cook  bt  al.  v.  N.  J.  Paul  bt  al. 

FiUED  Januabt  21, 1908.    No.  12,535. 

Commissioner's  opinion.     Department  No.  1. 

Party  Walls:  CJovknant  for  Compensation:  Running  with  Land.  A 
promise  by  an  adjoining  lot-owner  to  the  builder  of  a  party  wall 
to  compensate  him  for  the  use  thereof  is  personal  to  the  promisee 
and  not  a  covenant  running  with  his  land,  and  where  the  builder'^ 
lot  is  conveyed  to  one  party  and  the  party  wall  agreement  as^ 
signed  to  another,  the  latter  is  entitled  to  the  sum  due  under 
such  agreement 

Error  from  the  district  court  for  Howard  county.  Tried 
below  before  Thompson,  J.    Affirmed. 

T.  T.  Bell  and  Doyle  d  Berge,  for  plaintiffs  in  error. 
J.  A.  Haggart  and  A.  A.  Kendall,  contra. 

LOBINGIER,  0. 

On  March  17, 1892,  defendant  in  error  Enevoldsen,  and 
A.  G.  Kendall,  who  were  the  owners  of  adjoining  lots  in 
the  city  of  St.  Paul,  entered  into  a  party  wall  agreement 
by  which  it  was  arranged  that  the  former  who  was  about 
to  erect  a  building  on  his  lot  might  construct  one-half  of 
the  party  wall  upon  the  land  of  the  latter.  The  contract 
also  contained  the  following  provisions: 

"In  consideration  of  the  above  agreements  to  be  per- 
formed by  the  party  of  the  first  part,  the  party  of  the 
second  part  promises  and  agrees  that  when  he  shall  build 
a  brick  building  upon  his  land  lying  north  of  said  wall 
and  connecting  it  with  said  wall,  and  hereby  using  said 
wall  for  one  side  of  his  building,  he  will  pay  the  party  of 
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the  first  part  f  10  per  thousand  for  all  brick  laid  in  the 
north  one-half  of  said  wall  erected  by  the  party  of  the 
first  i)art  as  aforesaid.  This  ap:i*eement  shall  be  binding 
upon  the  heirs,  assigns,  executors  and  administrators  of 
the  parties  hereto." 

This  contract  was  afterward  assigned  to  defendant  in 
error  Paul,  as  collateral  security,  while  the  lot  and  build- 
ing passed  by  mesne  conveyances  to  plaintiffs  in  error. 
KendalPs  lot  was  sold  to  defendant  in  error  Taylor,  who 
also  erected  a  building  thereon,  utilizing  the  party  wall 
and  using  23,000  brick,  which  under  the  contract  called 
for  the  payment  of  |230.  This  sum  was  claimed  by  Paul 
as  the  assignee  of  the  contract  and  also  by  plaintiflfs  in 
error  as  the  owners  of  the  Enevoldsen  lot,  and  the  former, 
together  with  Enevoldsen,  have  brought  this  action  against 
plaintiffs  in  error  and  Taylor.  The  latter,  at  no  time 
denying  liability,  interpleaded  and  deposited  the  money 
in  court.  The  cause  was  submitted  on  the  pleadings  and 
a  stipulation  of  facts,  and,  being  tried  without  a  jury,  the 
court  found  that  the  contract  above  mentioned  "was  per- 
sonal in  its  character  and  was  not  a  covenant  running 
with  the  land"  and  rendered  judgment  in  favor  of  plain- 
tiffs below. 

The  petition  in  error  prosecuted  from  this  judgment 
presents  the  single  question  of  law  whether  such  a  con- 
tract is  personal  so  as  to  entitle  the  assignee  to  the  amount 
due  under  its  terms  or  whether  it  created  an  interest  in 
the  land  which  plaintiffs  in  error  acquired  by  the  convey- 
ance to  them  so  that  they  are  entitled  to  the  proceeds. 
The  question  is  a  new  one  in  this  state,  for  Barr  v.  Lamas- 
ter,  30  Neb.,  688,  cited  by  plaintiffs  in  error,  decides  no 
more  than  that  such  a  contract  constitutes  an  incum- 
brance within  the  terms  of  a  warranty.  It  is  also  an  im- 
portant question  and  one  upon  which,  as  Mr.  Freeman 
observes  in  his  note  to  Bloch  v,  Isham,  92  Am.  Dec.  [Ind.], 
301,  "great  learning  and  research  have  been  spent."  As 
a  rule  of  property  as  well  as  of  contract,  forming  an  es- 
sential part  of  the  law  whose  foundations  we  are  laying 
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in  this  comparatively  new  state,  it  is  entitled  to  the  most 
careful  consideration  and  we  shall  endeavor  to  settle  it 
in  accordance  with  the  weight  of  judicial  opinion,  at  the 
risk  of  a  seemingly  prolonged  review  of  the  authorities. 

The  question  appears  to  have  arisen  in  this  country 
first  in  Pennsylvania,  where  it  was  held  that  the  right  to 
reimbursement  for  the  use  of  a  party  wall  was  personal 
to  the  first  builder  and  did  not  pass  by  his  grant  of  the 
land.  Todd  v.  Stokes j  10  Pa.  St.,  155 ;  Hart  v.  Kucher^  5 
B.  &  R.  [Pa.],  1;  Ingles  v.  Bringhurst,  1  Dall.  [Pa.],  341. 
It  is  true  that  these  decisions  were  rendered  after  the 
passage  of  a  colonial  statute  which  required  the  reim- 
bursement of  the  first  builder.  But  this  act  merelv  took 
the  place  of  the  contract  in  the  case  at  bar  as  the  source 
of  the  second  builder's  liability.  It  in  no  way  touched 
upon  the  nature  of  that  liability  so  as  to  determine 
whether  it  was  merely  personal  to  the  first  builder  or 
created  an  interest  in  his  land.  As  was  said  in  Block  v. 
Isham,  28  Ind.,  37,  "There  is  nothing  in  this  statute  which 
is  not  embraced  in  the  agreement  of  the  parties  in  this 
case."  See,  also,  Oibson  v.  Holden,  115  111.,  at  page  211; 
Cole  V.  Hughes,  54  N.  Y.,  at  page  447.  However,  in  1849, 
after  the  Pennsylvania  cases  above  referred  to  were  de- 
cided, and  evidently  to  destroy  their  eflFect,.a  statute  was 
passed  which  provided,  "that,  in  all  conveyances  of  houses 
and  buildings,  the  right  to  compensation  for  the  party 
wall  built  therewith  shall  be  taken  to  have  passed  to  the 
purchaser,  unless  otherwise  expressed."  It  seems,  there- 
fore, that  a  statute  was  considered  necessary  to  enact  into 
law  the  rule  contended  for  by  plaintiffs  in  error  in  the  case 
at  bar.  Danndker  v.  Riley,  14  Pa.  St.,  435;  Knight  v. 
Beenken,  30  P^  St,  372 ;  Voight  v.  Wallace,  179  Pa.  St., 
at  page  525.  The  doctrine  that  a  covenant  like  that  con- 
tained in  this  contract  is  a  mere  personal  one  not  run- 
ning with  the  land,  has  also  been  adopted  in  Indiana: 
Bloch  V,  I  sham,  28  Ind.,  37,  92  Am.  Dec,  301;  Conduitt  v. 
Boss,  102  Ind.,  166;  Wi^t  Virginia:  List  v.  Hombrook, 
2  W.  Va,;  340}  Parsons  v,  Baltimore  Building  &  Loan,  M- 
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soctatiorVy  44  W.  Va.,  at  pa|i:e  341;  Colorado:  Crater  v. 
McGormick,  4  Colo.,  196 ;  Illinois :  Gibson  v.  Holdcn,  115 
111.,  199,  qualifying  Roche  v,  Ullmany  104  111.,  18;  Behrens 
'V.  Hoxie,  26  111.  App.,  417;  Missouri:  Huling  v.  Chester y 
19  Mo.  App.,  607,  and  Ontario:  Kenny  v.  Mackenzie,  12 
Ont  App.,  346.  It  is  true  that  in  Illinois  a  qualification 
was  sought  to  be  made  in  Tomhiin  v.  Fish,  18  111.  App., 
439,  but  in  view  of  the  supreme  court's  decision  and  of 
the  fact  that  the  case  last  cited  was  decided  by  an  inferior 
court,  we  can  hardly  accept  it  as  an  authoritative  state- 
ment of  the  law  of  Illinois.  Plaintiffs  in  error  concede 
that  Bloch  v,  Ishnm,  28  Ind.,  37,  and  Gibson  v.  Holden, 
115  111.,  199  are  adverse  to  their  contention,  but  claim 
that  these  are  exceptions  to  the  general  rule.  Without 
now  passing  upon  the  question  of  the  weight  of  authority 
it  may  be  well  to  i)oint  out  that  both  of  these  cases  were 
cited  with  approval  and  followed  by  this  court  on  another 
point,  in  Shiverick  v.  Gunning  Co,,  58  Neb.,  at  page  33. 

Some  of  the  earlier  New  York  cases  decided  by.  inferior 
courts  lay  down  a  rule  in  conflict  with  those  just  reviewed. 
Weyman's  Executors  v.  Rintjold,  1  Bradf.  [N.  Y.],  40; 
Burlock  V.  Peck,  2  Duer  [N.  Y.],  90;  Kcteltas  v.  Pen  fold, 
4  E.  D.  Smith  [N.  Y.],  122;  Braitm  v.  McKee,  57  N.  Y., 
684.  But  in  the  leading  case  of  Cole  v.  Hughes,  54  N.  Y., 
444,  theee  decisions  were  in  effect  overruled  and  the  court 
adopted  the  Pennsylvania  doctrine  which  has  ever  since 
prevailed  in  New  Y'ork.  Scbald  v,  Mulholland,  155  N.  Y., 
at  page  461;  Hart  v.  Lyon,  90  N.  Y.,  663;  Scott  v.  Mc- 
Millan, 76  N.  Y.,  141;  Vuer  v.  Fox,  29  Misc.  [N.  Y.],  81. 

The  Massachusetts  decisions  have  been  the  source  of 
some  misapprehension  as  regards  the  point  here  involved. 
Weld  V,  Nichols,  17  Pick.  [Mass.],  538,  decided  that  a 
grantor's  liability  to  pay  for  the  use  of  a  party  wall  was 
a  personal  one  and  not  within  the  terms  of  his  warranty. 
In  Savage  v.  Mason,  3  Cush.  [Mass.],  500,  cited  by  plain- 
tiff in  error,  the  agreement  expressly  provided  that  the 
covenant  for  payment  for  the  use  of  the  party  wall  should 
run  with  the  land,  and  the  court  held  that  the  intention  of 
the  parties  in  this  regard  was  ^'express  and  clean"     In 
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Maine  v.  Cumston,  98  Mass.,  317,  the  party  wall  agreement 
was  contained  in  the  deed  conveying  the  land.  But  in 
Joy  V,  Boston  Penny  Savings  Bank,  115  Mass.,  60,  it  was 
held  that  no  interest  in  the  land  passed  by  virtue  of  a 
contract  iike  this  which  was  not  under  seal.  The  coart 
there  says,  "The  contract  was  merely  a  personal  one  with 
Currier''  (the  first  builder).  See  also  Jenkins  v.  Spooner, 
5  Cush.  [Mass.],  419.  In  King  v.  Wight,  155  Mass.,  444, 
the  question  is  treated  as  one  to  be  determined  according 
to  the  intent  of  the  parties,  and  stress  is  laid  on  the  fact 
that  the  contract  is  under  seal,  acknowledged  and  recorded. 
In  Lincoln  v.  Burrage,  177  Mass.,  378,  which  is  the  latest 
announcement  of  that  court  which  we  have  been  able  to 
find  on  the  question,  it  is  held.  Holmes,  C.  J.,  writing  the 
o{Ninion,  that  a  covenant  in  a  deed  by  which  the  grantee 
agrees  to  pay  for  the  use  of  a  party  wall  does  not  run  with 
the  land  nor  bind  a  subsequent  grantee  thereof.  The 
question  is  the  reverse  of  the  one  here  presented.  But  if 
the  liability  of  the  second  builder  is  personal  and  not 
binding  on  his  grantees  in  the  absence  of  an  express  agree- 
ment, we  are  unable  to  see  why  the  right  of  the  first  builder 
should  not  also  be  personal,  or  why  it  should  pass  to  the 
grantees  of  his  land  without  a  corresjwnding  stipulation. 
On  the  whole  we  do  not  think  that  the  authority  of  the 
Massachusetts  court  can  be  claimed  for  the  doctrine 
championed  by  plaintiffs  in  error  under  the  facts  of  this 
casa 

In  Thompson  v.  Curtis,  28  la.,  229,  it  was  decided  that 
a  covenant  like  this  is  one  which  runs  with  the  land.  But 
this  decision  is  based  entirely  on  a  statute  borrowed  from 
the  Louisiana  code  which  embodied  the  doctrine  of  the 
civil  law  providing  that  a  lot  owner  might  construct  a 
party  wall  on  his  neighbor's  lot  but  could  not  compel  the 
latter  to  contribute  to  the  expense  thereof.  The  court 
professes  to  follow  certain  Louisiana  decisions  which  were 
evidently  not  examined  and  are  not  in  point,  and  also  the 
New  York  doctrine  which,  as  we  have  seen,  has  been  re- 
in that  jurisdiction. 
U 
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In  Piatt  V.  Eggleston,  20  Ohio  St.,  414,  also  cited  by 
plaintiffs  in  error,  the  court  likewise  follows  the  orar-. 
ruled  New  York  cases,  but  seeks  to  distinguish  Block  v, 
Isham,  28  Ind.,  37,  because  the  promise  of  compensation 
there  was  not  made  to  the  "a8signs"  of  the  first  builder. 
An  examination  of  the  contract  in  the  case  at  bar  will 
show  that  it  resembles  the  Indiana  case  and  not  the  Ohio 
decision  last  cited,  for  the  promise  here  is  merely  to  "pay 
the  party  of  the  first  part."  It  is  true  that  the  agreement 
is  made  "binding  upon  the  heirs,  assigns,"  etc.,  and  there 
is  no  express  provision  that  the  sum  due  shall  be  payable 
to  the  assigns.  In  Adams  v.  Noble,  120  Mich.,  545,  the 
court  reviews  a  portion  of  the  authorities  and  concedes 
that  they  are  "difficult  to  harmonize,"  but  says  that  they 
may  be  divided  into  two  classes,  the  second  class  holding 
that  the  covenants  run  with  the  land,  and  pass  to  the  pur- 
chaser or  assignee,  when  the  contract  evinces  such  inten- 
tion, and  where  the  language  used  is  between  the  parties 
and  their  assigns.  As  the  sum  due  under  the  party  wall 
agreement  was  there  made  expressly  payable  to  the  first 
builder  "or  assigns,"  the  court  held  that  the  case  belonged 
to  this  second  class. 

Some  Minnesota  cases  are  relied  on  by  plaintiflFs  Ib 
error.  In  Pillshury  v.  Morris,  54  Minn.,  492,  a  contract 
substantially  identical  with  this  was  construed  and  com- 
mented on  as  follows : 

"It  was  agreed  that  Steele  or  his  assigns  should  pay  to 
Small  the  value  of  one-half  of  the  wall  whenever  he 
(Steele)  or  his  assigns  should  use  the  same.  This  cove- 
nant was  personal  to  Small,  as  much  so  as  if  Steele  had 
made  the  covenant  with  the  contractor  who  built  the  wall 
to  pay  for  his  half  at  some  future  time.  The  right  of 
action  remained  in  Small,  notwithstanding  the  transfer 
of  the  leasehold  interest,  and  passed  by  assignment  to  tke 
plaintiff." 

In  Kimm  v.  Oriffin,  67  Minn.,  25,  the  court  announces 
a  different  doctrine  and  seeks  to  distinguish  the  case  last 
cited  on  the  ground  that  the  first  builder,  when  he  leased 
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his  interest,  reserved  his  rights  in  the  party  wall  agree- 
ment. It  will  be  seen,  however,  that  the  opinion  in  that 
case  does  not  rest  upon  the  fact  of  such  reservation,  but 
ui)on  the  ground  that  the  "covenant  was  personal"  to  the 
first  builder.  In  National  Ldfe  Ins.  Co.  v.  Lee,  75  Minn., 
157,  77  N.  W.  Rep.,  794,  the  agreement  is  express^  as  in  the 
Ohio  and  Michigan  cases  above  cited,  to  pay  the  first 
builder,  "his  heirs  or  assigns."  Moreover,  the  only  case 
cited  in  the  opinion  is  Kimm  v.  Orif/in^  67  Minn.,  25,  which 
refers  only  to  the  Ohio  and  some  of  the  Massachusetts 
cases  and  ignores  the  other  authorities  above  reviewed. 
We  cannot  accept  the  statement  there  made,  "that  it  is 
settled  by  the  great  weight  of  authority  that  the  cove- 
nants of  the  party- wall  contracts,  like  the  one  under  con- 
sideration, do  run  with  the  land  and  that  all  their  bene- 
fits and  burdens,  the  liability  to  perform  and  the  right  to 
take  advantage  of  them — both  pass- to  the  heir  or  assignee 
of  the  land  to  which  the  covenant  is  attached."  On  the 
contrary,  as  we  have  seen,  a  considerable  majority  of 
the  courts  which  have  passed  ui)on  this  question,  as  well, 
in  our  view,  as  a  preponderance  of  the  well  considered 
cases,  adhere  to  the  contrary  doctrine.  We  think,  there- 
fore, that  the  more  accurate  statement  of  the  law  is  still 
the  one  announced  by  the  learned  editor  of  the  American 
Decisions  (Mr.  Freeman)  in  volume  92,  page  301,  of  that 
series,  as  follows: 

"The  majority  of  the  authorities  maintain  that  these 
covenants  are  not  of  the  nature  of  covenants  running  with 
the  land,  and  that  the  grantees  of  the  original  parties  can 
not,  by  reason  of  their  holding  adjoining  lots,  take  advan- 
tage of  the  benefit,  or  be  subjected  to  the  burden  of  the 
covenant  to  i)ay  for  one-half  of  a  party  wall,  but  that  the 
right  of  recovery  is  personal  to  the  builder,  and  the  obli- 
gation to  pay,  except  in  certain  cases,  rests  upon  the 
covenantor  only ;  and  an  agreement  of  the  parties  that  the 
covenant  shall  be  binding  upon  their  heirs  or  assigns,  etc., 
or  even  that  it  shall  run  with  the  land,  is  ineffectual.^ 

We  have  not  thought  it  necessary  to  follow  counsel  la 
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their  discusBion  of  the  wisdom  or  i)olicy  of  the  rule  or  to 
eater  into  the  nnmerous  collateral  questions  as  to  what 
coveiuuitB  will  and  what  ones  will  not  run  with  the  land. 
We  have  tareated  the  specific  point  here  in  controversy  as 
one  to  be  settled  by  anthority  and  we  are  satisfied  that  by 
the  great  wei^t  of  precedent  such  a  contract  as  this  is 
personal  We  therefore  recommend  that  the  judgment  be 
affirmed. 

HA8TING6  and  Eibkpatbiok,  CC.,  concur. 

AmBiOD. 


Alexander  N.  Baker  v.  The  Orand  Island  Banking 

Ck)MPANY  KT  AU 

FiUB>  jANUikBT  Zl,  1903.    No.  12,549. 

Commi88ioner*B  opinion.    Department  No.  2. 

1.  Tazatioii:    Hombbtbad  Claimant  in  Possession:    Liens,  Judgment 

▲ND  Attachment,  Against  Surplus.  The  rule  that  the  holder  of 
a  limited  or  partial  interest  must  pay  taxes  while  in  possession, 
as  between  himself  and  the  remainderman,  does  not  apply  to  a 
homestead  claimant  in  possession  of  a  tract  worth  more  than 
$2,000,  but  not  divisible,  pending  proceedings  to  establish  the  pri- 
ority of  Judgment  and  attachment  liens  on  the  surplus. 

2.  Homestead  Claimant:    Incumbrances,  Deduction  op:    Subse^^ubnt 

LiKN-H(»j>EBa :  Taxation.  As  to  subsequent  lien-holders,  such 
homestead  claimant  is  entitled  to  $2,000  of  the  proceeds  without 
deduction  of  incumbrances,  and  the  lien-holders  can  get  no  greater 
right  by  neglecting  to  pay  taxes  for  the  protection  of  their  liens 
than  if  they  had  paid  them. 

S.  Homestead  Claimant:  Likn-hoij>eb,  Son  as:  Moitoaobe  nr  Posses- 
sion: Taxation.  A  lien-holder  living  in  the  family  of  a  home- 
stead claimant  idio  is  in  possession  ol  the  property  as  a  home- 
stead, is  not  to  be  deemed  a  mortgagee  in  possession,  accountable 
for  rents  and  profits  or  liable  to  pay  taxes  as  such. 

Error  from  the  district  court  for  Hall  county.    Tried 
below  before  Thompson,  J.    Reversed  vnth  directum^. 

W.  H.  Thompson,  for  plaintiff  in  «Tor. 

Charles  G.  Ryan,  contra. 
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The  property  in  question  consistp-ej  fcw.O/tQwji  .lots  with 
a  house,  bam,  and  other  improvements,  found  to  be  worth 
96,500.  It  is  the  homestead  of  Alexander  H.  Baker,  JEU^d 
the  court  has  found  that  it  cannot  be  divided.  In  a  suit 
by  creditors  to  establish  certain  judgment  and  attach- 
ment liens  upon  the  surplus,  it  was  found  that  Alexander 
N.  Baker,  son  of  the  homestead  claimant,  had  a  lien  of 
92,200  upon  the  surplus,  and  third  and  fourth  liens  were 
awarded  to  the  Grand  Island  Banking  Company  and 
Edgar  M.  Westervelt,  as  receiver  of  the  Citizens  National 
Bank,  respectively.  The  attachment  of  the  Grand  Island 
Banking  Company  was  sued  out  in  December,  1893,  and 
from  that  time  until  December,  1901,  over  a  thousand  dol- 
lars of  taxes  accumulated.  Accordingly,  after  sale,  the 
Grand  Island  Banking  Company  filed  a  supplemental 
petition  setting  up  that  the  Bakers  had  occupied  the 
premises  during  said  period,  deriving  the  benefit  thereof; 
that  the  rental  value  had  exceeded  the  taxes,  and  praying 
that  the  taxes  be  charged  against  their  interests  in  the 
proceeds.  The  court  held  that  the  taxes  prior  to  the  de- 
cree in  the  creditors'  suit  had  been  adjudicated  therein, 
but  apportioned  the  taxes  subsequent  thereto,  which  had 
accumulated  i)ending  appeal  in  a  contest  over  priority 
between  the  third  and  fourth  lien-holders,  among  the 
several  parties  interested  in  the  proceeds,  charging  them 
to  Alexander  H.  Baker  in  proportion  to  his  homestead  in- 
terest and  to  Alexander  N.  Baker  in  "proportion  to  the 
amount  of  his  lien.  Error  is  prosecuted  from  this  order 
l>y  each  of  the  Bakers. 

We  think  a  mere  statement  of  the  facts  sufficient  to 
show  that  the  order  can  not  be  suffered  to  stand.  Counsel 
makes  an  able  and  plausible  argument  based  upon  the 
principles  governing  life-tenants  and  remaindermen.  But, 
in  our  opinion,  the  rule  that  the  holder  of  a  limited  or 
partial  interest  must  p<ny  taxes  while  in  possession,  as 
between  himself  and  the  remainderman,  does  not  apply 
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to  a  homestead  elaimajit».in  possession  of  a  tract  worth 
more  than  %^>(U)^  But:iuiV  divisible,  pending  proceedings 
to  eatahli/R;  Ay  •4Jri(Jrity  of  judgment  and  attachment 
..  -• :  Vli^s*,  6,ir  Vh^  surplus.     The  homestead  claimant  was  en- 
*  *  *'*:  tttled  to  his  homestead  or  else  to  the  f 2,000  in  lien  thereof. 
During  the  long  period  in  which  priority  of  liens  on  the 
surplus  was  in  litigation,  he  held  the  homestead  because 
the  sale  was  delayed  and  his  money  was  not  forthcoming. 
Had  a  sale  been  made  at  once,  he  might  hare  had  his 
money  and  the  surplus  might  have  been  held  pending  the 
litigation  as  to  priorities.     His  position  was  very  differ- 
ent from  that  of  an  ordinary  occupant  of  land.    Even  if 
the  liens  had  been  mortgages,  superior  to  the  homestead 
right,  so  long,  at  least,  as  the  property  was  so  situated 
that  any  possession  required  possession  and  use  of  the 
whole,  he  could  not  have  been  compelled  to  apply  rents 
and  profits  for  the  benefit  and  proti^otion  of  the  liens. 
In  such  a  case  there  are  no  rents  and  profits  of  a  home- 
stead, and  a  receiver  will  not  be  appointed.      Laune  v. 
HauseVy  58  Neb.,  663;  Chadron  Loan  &  Building  Associor 
tion  V.  Smithy  58  Neb.,  469.     If  the  lien-holders  had  paid 
the  taxes  for  the  protection  of  their  liens,  thoy  might  have 
been   entitled   to   a  charge   upon    the  property   for   the 
amount  paid;  and  if  the  liens  had  been  prior  to  the  home- 
stead right,  the  charge  for  taxes  paid  might  have  taken 
priority  also.    But,  in  such  a  case,  if  the  liens  were  inferior 
to  the  homestead  right,  payment  of  taxes  for  their  jwro- 
tection  could  not  give  them  priority  p7^o  tanto.     If  the 
taxes  were  first  deducted,  the  homestead  claimant  would 
still  be  entitled  to  receive  |2  000  of  the  proceeds  before 
the  lien-holders  received  anything  on  their  liens.     Prugh 
V.    PorUiuouth   Havings   Bank,   48   Neb.,    414;    Corey  v. 
Plum  til  n\  Pemj  &  Co,,  48  Neb.,  481;  Hoji  v,  Anderson,  39 
Neb.,  8Sf).     He  is  entitled  to  receive  that  sum  without 
deduction   of  incumbrances,  so   far  as  subsequent  lien- 
holders  are  concerned.     Obviously  the  latter  can  get  no 
greater  ric^ht  by  neglecting  to  pay  taxes  for  the  protection 
of  their  liens  than  if  they  had  paid  them.    Several  cases 


Vol.  4]  JANUARY  TERM,  1903,  103 

Hartwlck  t.  Woods. 

haye  beea  cited  from  jurisdictions  where  the  courts  ap- 
point receiyers  of  homestead  property.  We  need  hardly 
say  that  they  hare  no  application  under  the  statutes  and 
adjudications  in  this  state. 

As  to  Alexander  N.  Baker,  if  he  had  been  in  possession 
under  his  lien,  he  would  have  been  liable,  undoubtedly,  to 
apply  the  rents  and  profits  to  payment  of  taxes  and  the  re- 
duction of  his  claim.  But  under  the  circumstances  there 
were  no  rents  and  profits  to  apply.  The  property  was  his 
father's  homestead.  His  father  was  in  possession  of  it  as 
such.  He  lived  with  his  father  in  his  father's  house. 
Surely  a  lien-holder  living  in  the  family  of  a  homestead 
claimant  who  is  in  possession  of  the  property  as  a  home- 
stead, is  not  to  be  deemed  a  mortgagee  in  possession, 
accountable  for  rents  and  profits  or  liable  to  pay  taxes  as 
such. 

We  recommend  that  the  order  be  reversed  and  the  cause 
remanded  with  directions  to  enter  an  order  in  conformity 
with  the  foregoing  opinion. 

Barnes  and  Oldham,  CO.,  concur. 

The  order  of  the  district  court  is  reversed  and  the 
cause  remanded  with  directions  to  enter  an  order  in  con- 
toradtj  with  said  opinion. 

BbVBBSSD  with  DIBECnONS. 


HlNftT  HABTWIGK,  APPBLLm,  V.  JOHN  WOODS  ET  AU> 
AFPBLLSBS,  iMPLJiADED  VHTH  ALBEBT  BaHB  ET  AUy 
APPBLLANTS. 

FiLiD  jAJKUAMt  21, 1903.    No.  12.560. 

Commlisioner'B  opinion.    Department  No.  3. 

FoKBOLOflun:  AmtAiaAL:  Objections.  Objections  made 
to  an  appraisement  and  sale  of  real  estate  under  a  decree  of  foro- 
elosiire  examined,  and  AeM  to  skew  no  Talid  objections  to  Iho 
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Appeal  from  the  district  court  for  Reward  conntj. 
Tried  below  before  Soenborger,  J.    Affirmed. 

D.  G.  McKillipy  for  appellants. 

Norval  Bros.,  contra. 

DUFFIE,  C. 

This  is  an  appeal  from  an  order  confirming  a  sale  of 
real  estate  made  under  a  decree  foreclosing  a  mortgage. 
The  first  objection  urged,  viz.,  that  the  appraisers  did 
not  go  upon  the  premises  and  view  the  property  in  making 
the  appraisement,  is  wholly  unsupported  by  any  evidence. 
The  only  affidavit  directed  to  that  point  clearly  refers  to 
an  appraisement  made  by  other  parties  and  at  an  earlier 
date  than  the. one  under  which  the  sale  was  made.  The 
second  objection,  that  the  premises  were  not  appraised  in 
the  smallest  governmental  subdivisions,  does  not,  under 
the  former  holdings  of  this  court,  entitle  the  appellants 
to  a  reversal.  Smith  Brothers  Loan  d  Trust  Co.  v.  Weiss, 
56  Neb.,  210. 

The  third  objection,  that  the  appraisement  fixed  too 
low  a  valuation  upon  the  land,  can  not  be  sustained.  The 
evidence  was  conflicting  and  the  finding  of  the  lower  court 
T^dll  not  be  interfered  with.  An  objection  to  the  sale  is 
urged  on  the  ground  that  the  land  was  not  offered  in  the 
smallest  governmental  subdivisions.  It  is  sufficient  to 
say  that  no  such  objection  was  made  to  the  district  court, 
and  the  objection  cannot  be  first  urged  in  this  court ;  but 
further  than  this  we  cannot  say  from  the  record  before 
us  whether  the  sheriff  offered  the  land  in  the  smallest 
governmental  subdivisions  or  not.  It  does  appear  that  a 
sale  of  the  whole  quarter  section  was  made,  but  it  may  be 
that  the  land  was  first  offered  in  forty-acre  tracts  for 
which  there  was  no  bid.  Under  the  holding  in  Michigan 
MutiuU  Life  Ins.  Co.  v.  Richter,  58  Neb.,  463,  it  can  not 
be  urged  as  reversible  error  that  the  whole  tract  was 
offered  and  sold  together. 
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The  couBty  clerk  in  certifying  liens  against  the  land 
included  the  two  mortgages  foreclosed  in  this  suit  Ob- 
jection to  the  sale  was  made  on  this  account.  The  ap- 
praisers very  properly  refused  to  consider  or  deduct  these 
liens,  knowing^  as  would  any  bidder  at  the  sale,  that  the 
liens  certified  by  the  clerk  were  the  identical  liens  for 
which  the  land  was  being  offered. 

We  do  not  discover  any  reversible  error  in  the  record 
and  therefore  recommend  the  ^Ufirmance  of  the  order  ap- 
pealed from. 

Ambs  and  Albbbt,  CG.^  c  )ncur. 

Affibmbd. 


The  Tablet  &  Ticket  Company  v.  Henby  Lb  Febbb. 

FnjED  January  21, 1903.    No.  12,561. 

Commissioner's  opinion.    Department  No.  3. 

Pleading:  Contemporaneous  Contract:  Demurrer.  An  answer  which 
sets  forth  a  contemporaneous  agreement  varying  the  terms  of  a 
written  contract  which  is  the  subject  of  the  suit,  but  from  which 
it  does  not  appear,  either  expressly  or  by  necessary  intendment, 
that  such  agreement  was  oral,  is  not  obnoxious  to  a  general  de- 
murrer. 

Ebbob  from  the  district  court  for  Nuckolls  county. 
Tried  below  before  Stubbs,  J.    Affirmed, 

Hammond  &  Williams^  for  plaintiff  in  error. 

F.  H.  Stubbs^  contra. 

Ames,  G. 

This  is  an  action  to  recover  from  the  defendant  upon 
certain  written  contracts  set  out  in  the  petition.  The  con- 
tracts are  in  the  form  of  written  orders  signed  by  the  de- 
fendant, and  reciting  that  the  plaintiff  had  sold  him  a 
certain  number  of  "gilt  labels"  having  thereon  certain 
wordd  and  devices  in  conformity  to  a  sketch,  apparently 
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drawn  upon  the  order.     There  is  no  further  descriptioB 
of  the  devices  which  are  the  subject  of  the  contracts, 
whether  as  to  material  of  which  they  were  to  be  composed, 
or  of  the  manner  of  their  construction,  or  of  the  uses  to 
which  they  were  to  be  adapted.    It  is  manifest  therefore 
upon  the  face  of  the  orders  that  the  description  given  by 
them  of  the  articles  sold  is  incomplete.    The  petition  sup- 
plies the  defect,  in  part,  by  describing  them  as  "bottle 
labels'^  and  as  to  some  but  not  all  of  them,  it  may  be  in- 
ferred from  the  drawings  that  they  were  designed  to  be 
affixed  to  bottles  containing  liquids.     The  answer  goes 
further  and  alleges  that  the  agreement  between  the  par- 
ties was  that  the  labels  should  be  "varnished  upon  the 
face  side  thereof  and  gummed  on  the  back ;  and  the  plain- 
tiff warranted  that  said  labels  would  be  so  varnished  and 
gummed,  that  said  labels  after  being  placed  on  bottles 
would  endure  and  remain  there  in  good  condition  during 
all  the  time  and  throughout  not  less  than  three  washings 
of  said  bottles."    The  answer  further  alleged  a  non-com- 
pliance with  these  requirements  and  a  return  of  the  labels 
because  of  it  and  denied  liability.     A  demurrer  to  the 
answer  was  overruled  and  the  plaintiff  electing  to  stand 
upon  it,  judgment  was  rendered  accordingly,  to  reverse 
which  this  proceeding  is  prosecuted. 

The  contention  of  the  plaintiff  in  error  is  that  the  mat- 
ter contained  in  the  answer  puri)orted  to  vary  the  terms 
of  a  written  contract  by  proof  of  a  contemporary  oral 
agreement  and  was  therefore  incompetent  and  insuffi- 
ci^it  as  a  defense.  We  think  there  are  two  answ^s  to  this 
/  objection :  first,  the  answer  does  not  aver  that  the  alleged 
agreed  description  of  the  articles  or  the  contemporary 
agreement  was  oral.  Had  the  trial  proceeded  the  court 
can  not  know  that  the  defendant  would  not  have  offered 
written  evidence  in  support  of  the  allegations  of  his 
answer;  and  second,  the  written  agreement  exhibited  by 
the  plaintiff  was,  as  already  noted,  manifestly  incomplete, 
so  that  extraneous  evidence,  either  written  or  oral,  was, 
in  case  of  a  dispute,  absolutely  indispensable  to  the  ascer- 
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taiBment  of  the  exax;t  description  of  the  articles  conlyacted 
to  be  sold.  It  is,  however,  unnecessary  to  decide  this  lat- 
ter point.  The  answer,  if  time,  stated  a  good  defense  to 
the  action.  Whether  its  truth  could  have  been  established 
by  competent  evidence  the  court  was  not  called  upon  to 
decide.  If  the  plaintiff  had  desired  a  more  explicit  state- 
ment of  the  agreement  pet  out  in  the  answer,  he  should 
have  applied  for  it  by  motion. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFPiE  and  Albert,  CO.,  concur. 

Affirmed. 


John  Bosserman  v.  Lawrence  Larsox 

Filed  Janitabt  21, 1903.    No.  12,662. 
Commissioner's  opinion.     Department  No.  1. 

1.  Appeal  and  Error:  Assignments:   Must  be  Specific.    Errors  of  law, 

to  be  available  to  the  party  complaining,  must  be  specifically  as- 
signed in  the  petition  In  error. 

2.  Appeal  and  Error:   Assignmentsi:    Too  General.    An  assignment  of 

error  that  the  judgment  is  contrary  to  law  is  too  vague  and  in- 
definite to  present  any  question  for  consideration  In  the  supreme 
court 

Error  from  the  district  court  for  Nuckolls  county. 
Tried  below  before  Stubbs,  J.    Affirmed. 

W.  F.  Bucks  and  Hammond  d  Williams,  for  plaintiff 
in  error. 

F.  H.  Stubbs,  (xmtra. 

EiRKPATBIOK,  0. 

This  is  an  action  brought  by  Lawrence  Larson,  defend- 
ant in  error,  against  John  Bosserman,  plaintiff  in  error, 
to  recover  the  sum  of  |27.80,  on  an  order  given  to  defend- 
ant in  error  by  one  W.  S.  Edgar,  upon  plaintiff  in  error, 
which  was  duly  accepted  by  the  latter.  After  the  ac- 
ceptance ot  the  order  and  before  payment,  plaiAtiff  Ib 
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error  was  senred  with  garnishment  process  in  an  action 
against  Edgar,  who  had  given  the  order.  Trial  was  had 
resulting  in  a  judgment  in  favor  of  defendant  in  error,  to 
reverse  which  the  cause  is  brought  to  this  court  upon 
error.  The  assignments  in  the  motion  for  a  new  trial  are 
in  the  language  following :  "1st,  that  the  judgment  is  con- 
trary to  law;  2d,  the  judgment  is  not  sustained  by  suffi- 
cient evidence."  The  assignments  in  the  petition  in  error 
are  as  follows :  "1st.  The  court  erred  in  rendering  judg- 
ment for  plaintiflf;  2d.  The  court  erred  in  overruling  the 
motion  for  a  new  trial."  In  the  argument  of  the  cause  in 
this  court,  no  question  is  presented  except  the  question  of 
the  sufficiency  of  the  evidence,  and  as  will  be  noticed, 
this  alleged  error  is  not  assigned  in  the  petition  in  error. 
It,  therefore,  can  .not  be  considered.  The  only  assign- 
ment, which  is  presented  in  both  the  motion  for  a  new 
trial  and  the  petition  in  error  is  that  the  judgment  is  con- 
trary to  law.  Regarding  this  assignment  it  may  be  said, 
first,  that  as  it  has  not  been  urged  in  arguments  or  briefs, 
it  will  be  deemed  waived.  In  the  second  place,  it  is  so  in- 
definite as  not  to  present  any  question  for  review  in  this 
court.  This  has  been  repeatedly  held:  Moore  v.  Hub- 
bard, 45  Neb.,  612;  Bennett  v.  McDonald,  59  Neb.,  234; 
B(ier  V.  State,  59  Neb.,  655;  Quinn  v.  Moss,  45  Neb.,  614. 

In  Lowrie  v.  France,  7  Neb.,  191,  Lake,  J.,  discussing 
an  assignment  like  that  under  consideration,  said: 
"Several  errors  are  assigned,  the  first  of  which  is,  that 
*The  court  erred  in  rendering  judgment  for  the  plaintiflf 
in  the  said  action.'  As  an  assignment  of  error  this  is 
altogether  too  general  to  be  regarded.  No  reason  is  given 
for  the  supposition  that  the  court  erred  in  giving  this 
judgment." 

From  an  examination  of  the  record,  it  is  apparent  that 
there  is  no  error  therein  which  we  are  called  upon  to  de- 
termine, and  it  is,  therefore,  recommended,  that  the  judg- 
ment of  the  trial  court  be  affirmed. 

Hastinqs  and  Lobingieb,  OC.,  concur. 

APFii^HBaN 
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Philip.  M.  Evbbson  v.  The  State  of  Nebraska.   . 

Filed  January  21,1903.    No.  12,902. 

Commissioner's  opinion.     Department  No.  2. 

1.  Criminal  Law:  Pleading:  Plea  in  Abatement:  ETvidence:  Intoxi- 
cating Liquors.  Where  a  defendant  files  a  plea  in  abatement  to 
some  of  the  counts  in  an  information,  in  which  he  alleges  that 
he  has  never  had  a  preliminary  examination  thereon,  and  the 
state  denies  the  facts  stated  in  the  plea,  he  must  establish  such 
facts  by  competent  evidence  or  his  plea  will  be  overruled. 

8.  Criminal  Law:  Preliminary  Examination:  Waiver:  E^ffeci:  In- 
toxicating Liquors.  Waiving  a  preliminary  examination  in  a 
misdemeanor  case  cures  all  defects  in  the  warrant  upon  which  a 
defendant  is  arrested;  and  where  one  of  the  grounds  of  a  plea  in 
abatement  is  a  defect  in  the  warrant,  and  the  state,  by  denial, 
joins  issue  thereon,  it  is  incumbent  upon  the  defendant,  in  order 
to  sustain  his  plea,  to  show  that  he  h^s  not  waived  his  prelim- 
inary examination. 

S.  Detectives:  Evidence:  Weight:  Instructions:  Intoxicating  Liq- 
uors. An  instruction  cautioning  the  jury  as  to  the  weight  that 
should  be  given  to  the  evidence  of  detectives  examined,  and  held, 
that  it  did  not  Invade  the  province  of  the  jury  and  was  properly 
given. 

4.  i^PP^^  ^^^  Error:  Conflicting  Evidence:  Criminal  Law.  Where 
the  evidence  on  which  a  verdict  is  based,  in  a  misdemeanor  case, 
is  conflicting,  and  it  appears  that  the  cause  was  submitted  to  the 
jury  under  proper  instructions,  such  verdict  will  not  be  set  aside 
unless  we  can  say  that  it  is  clearly  wrong. 

Error  from  the  district  court  for  Kearney  county. 
Tried  below  before  Adams^  J.    Affirmed. 

J.  L.  McPheely  and  John  Everaon,  for  plaintiff  in  error. 

jP.  N.  Prout,  Attorney  General,  and  Norris  Broum, 
Deputy,  contra.  * 

Barnes,  O. 

On  the  27th  day  of  January,  1902,  a  complaint  was 
filed  in  the  county  court  of  Kearney  county  against  the 
plaintiff  in  error  charging  him  with  a  violation  of  the 
provisions  of  chapter  50  of  the  Compiled  Statutes  of  1901, 
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entitled  "Liquors."    The  first  count  thereof  charged  him 
with  unlawfully  selling  intoxicating  liquors  to  one  C.  P. 
Evans  on  the  23d  day  of  January,  1902.    The  second  count 
charged  him  with  another  and  different  sale  made  to  the 
same  party  on  the  same  day,  and  the  third  count  charged 
him     with     unlawfully     keeping     intoxicating     liquors 
for   sale   in   his   place   of   business,    to    wit,    his    drug 
store,  without  having  obtained  a  license,  or  a  druggist's 
permit,  or  in  any  other  manner  having  complied  with 
the  provisions  of  chapter  50  of  the  Compiled  Statutes 
of  the  state  of  Nebraska,  entitled  "Liquors"  [Annotated 
Statutes,  section  7150  et  «e</.].  Upon  this  complaint  a  war- 
rant was  issued,  in  the  body  of  which,  the  charge  con- 
tained in  the  third  count  only,  was  set  forth.     He  was 
arrested  on  said  warrant  and  brought  before  the  magis- 
trate.    Intoxicating  liquors  were  found  in  his  place  of 
business  by  the  officer  and  the  same  were  seized  and 
brought  into  court.    The  matter  came  on  for  hearing  be- 
fore the  county  judge,  acting  as  an  examining  magistrate, 
and  the  plaintiff  filed  a  motion  to  dismiss  the  action,  as 
to  the  first  and  second  counts,  because  no  warrant  had 
been  issued  thereon  and  he  had  not  been  arrested  on  said 
tounts.     The  court  overruled  the  motion,  and  it  appears 
that  the  plaintiff  was  held  for  his  appearance  before  the 
district  court,  because  the  next  step  in  the  proceedings, 
as  disclosed  by  the  record,  was  the  filing  of  an  information 
against  him  in  said  court  charging  him  with  the  same 
offenses  set  forth  in  the  original  complaint.    When  the 
case  came  on  for  hearing  the  plaintiff  filed  a  motion  to 
quash  the  information  and  the  several  counts  thereof  for 
the  reason  that  they  did  not  state  facts  sufficient  to  charge 
the  commission  of  any  crime  against  him.     This  motion 
was  overruled,  the  plaintiff  excepted  and  thereupon  filed  a 
plea  in  abatement,  as  follows : 

"Now  comes  Philip  M.  Everson,  in  his  own  proper  per- 
son, and  prays  judgment  that  counts  Nos.  1,  2  and  4,  in 
the  information  filed  herein,  may  be  quashed  for  the  fol- 
lowing reasons: 
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^Ist  That  he  has  had  no  preliminary  examination 
thereon  as  by  law  provided,  prior  to  the  filing  of  said, 
information. 

"2d.  'For  that  defendant  has  never  been  arrested  on 
said  charges  in  said  counts  Nos.  1,  2  and  4,  no  warrant 
having  ever  been  issued  for  the  arrest  of  the  defendant 
for  the  charges  set  forth  in  said  counts/^ 

To  this  plea  in  abatement  the  state  filed  the  following 
answer : 

"Comes  now  the  plaintiff  and  for  answer  to  the  plea  in 
abatement  of  the  defendant  filed  herein^  denies  each  and 
every  allegation  therein  contained.^' 

Upon  this  issue  a  trial  was  had,  the  facts  were  adjudged 
against  the  plaintiff  herein,  and  the  plea  was  overruled, 
t6  which  ruling  he  excepted.  Thereupon  the  case  was 
tried  to  a  jury  and  he  was  found  guilty  upon  the  first 
count  in  the  information  and  not  guilty  as  to  all  the  rest. 
A  motion  for  a  new  trial  was  filed  and  overruled,  and 
thereupon  he  prosecuted  error  to  this  court. 

1.  Plaintiff's  first  contention  is,  that  the  court  erred  in 
overruling  his  plea  in  abatement  because,  as  he  claimed, 
he  had  never  had  a  preliminary  examination  on  the  charge 
contained  in  the  information  upon  which  he  was  con- 
victed, and  no  warrant  for  his  arrest  thereon  had  ever 
been  issued.  An  examination  of  the  bill  of  exceptions 
discloses  that  in  support  of  his  plea,  the  plaintiff  intro- 
duced in  evidence  the  complaint  filed  before  the  examining 
magistrate,  the  warrant  and  his  motion  to  dismiss  as  to 
all  of  the  counts  except  the  third  one  upon  which  he  con- 
cedes he  was  arrested,  the  ruling  of  the  court  upon  his 
motion,  and  his  exception  thereto.  This  was  the  only 
evidence  introduced  by  either  side  on  the  trial  of  the  issue 
raised  by  the  plea  in  abatement.  It  was  incumbent  upon 
the  plaintiff  to  establish  the  fact  that  he  had  never  had  a 
preliminary  examination  as  set  forth  in  his  plea  by  at 
least  some  competent  evidence.  We  are  unable  to  say 
from  the  record  made  by  him  thereon,  that  no  preliminary 
examination  was  had  on  the  charge  upon  which  he  was 
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convicted.  The  proceedings  had  before  the  examining 
magistrate  were  not  introduced  in  evidence  by  either 
party,  and  the  record  is  silent  as  to  what  occurred  after 
the  plaintiff's  motion  to  dismiss  was  overruled.  The 
plaintiff  may  have  waived  his  preliminary  examination 
upon  the  complaint  filed  before  the  magistrate.  If  such 
was  the  case  he  could  take  nothing  by  his  plea.  Sothman 
V.  The  State,  66  Neb.,  302.  Or  it  may  be  that  he  pleaded 
not  guilty  as  to  all  of  the  counts  contained  in  the  com- 
plaint; that  evidence  wap  introduced  thereon  and  the 
magistrate  may  have  found  it  sufficient  to  require  him 
to  bind  the  plaintiff  over  to  the  district  court  upon  each 
one  of  the  several  counts.  The  plaintiff  having  failed  to 
establish  the  allegations  of  his  plea  in  abatement,  the 
court  properly  adjudged  the  facts  against  him  and  over- 
ruled the  same.  While  it  is  true  that  the  warrant,  in  a 
criminal  case,  should  contain  the  charge  made  against  a 
defendant  jn  the  complaint,  in  most  cases,  yet  in  the 
case  at  bar  a  different  rule  would  prevail.  Section  21, 
chapter  50  of  the  Compiled  Statutes,  entitled  "Liquors" 
[Annotated  Statutes,  section  7171],  provides:  "If  upon 
said  examination  the  magistrate  hearing  the  same  shall  * 
be  satisfied  that  the  person  named  or  described  in 
the  complaint,  or  found  in  possession  of  said  liquors 
and  premises  described  therein,  had  been  selling  liquors 
without  license,  in  violation  of  this  chapter,  or  had  said 
liquors  so  seized  in  his  or  her  posession  with  intent  to 
dispose  of  the  same  in  violation  of  this  chapter,  said 
magistrate  shall  hold  said  person  so  arrested  for  trial  at 
the  next  term  of  the  district  court  and  shall  order  the 
liquors  so  seized  destroyed  by  the  officer  having  them  in 
charge.''  It  thus  appears  that  where  a  complaint  is  filed 
charging  a  person  with  keeping  intoxicating  liquors,  or 
having  the  same  in  his  possession  for  the  purpose  of  un- 
lawful sale,  under  the  provision  of  section  20  a  warrant 
may  be  issued  thereon  describing  such  offense,  and  by  the 
provisions  of  section  21  the  magistrate  is  authorized  to 
bind  the  defendant  over  to  the  district  court  tost  selling 
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such  liquors  without  license  if  he  shall  be  satisfied  that 
the  defendant  has  been  guilty  of  that  ofifense.  This  ques- 
tion was  before  the  court  in  the  case  of  Sothman  v.  The 
State ^  supra,  wherein  the  court  said : 

"The  objection  to  the  third  count  urged  in  the  plea 
in  abatement  is,  that  no  warrant  had  been  issued  and 
served  on  the  defendant  based  on  such  count,  and  that  the 
defendant  had  not  been  arrested  and  brought  into  court  on 
such  charge.  The  purpose  of  a  warrant  in  a  criminal 
case  is  to  authorize  the  officer  to  arrest  the  accused  and 
bring  him  before  the  court  or  magistrate;  when  he  ap- 
pears voluntarily  and  pleads  to  the  information,  or  his 
presence  is  secured  in  some  other  way,  the  issuance  of  a 
warrant  and  the  arrest  of  the  defendant  would  be  a  work 
of  supererogation." 

In  the  case  at  bar,  as  we  have  above  stated,  it  is  not 
shown  whether  the  plaintiff  herein  waived  his  preliminary 
examination  or  entered  his  plea  of  not  guilty  to  all  of  the 
counts  in  the  complaint  and  in  fact  had  a  preliminary 
examination  thereon.  For  the  reasons  above  suggested  and 
for  the  lack  of  evidence  to  sustain  his  plea  in  abatement, 
we  hold  that  the  court  did  not  err  in  overruling  the  same. 

2.  It  is  next  contended  that  the  court  erred  in  giving 
instruction  No.  11,  on  his  own  motion,  to  the  jury.  Said 
instruction  is  as  follows : 

*Tou  are  instructed  that  in  this  case  the  state  has 
called  two  fatnesses  to  the  stand  who  are  what  are  com- 
monly called^  detectives.  In  weighing  the  testimony  of 
detectives  the  court  instructs  you  that  greater  care 
should  be  used  than  in  other  cases,  because  of  the  natural 
and  unavoidable  bias  or  tendency  they  may  have  to  secure 
a  conviction  on  account  of  their  employment.  However, 
you  are  not  at  liberty  to  disregard  such  testimony  entirely. 
Taking  into  consideration  their  calling  and  employment 
you  should  consider  their  demeanor  while  on  the  stand, 
their  fairness  or  want  of  fairness,  whether  thev  are  cor- 
roborated  by  other  witnesses  or  circumstances  brought  out 
on  the  trial,  the  terms  of  their  employment,  what  interest^ 
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if  any  they  have,  in  the  result  of  the  trial,  as  shown  by 
the  testimony,  and,  after  considering  all  of  these  things, 
then  give  to  their  testimony  such  weight  as  you  may  deem 
it  justly  entitled.  You  are  the  sole  judges  of  the  credi- 
bility of  each  and  every  witness  who  has  come  before  you, 
whether  they  be  detectives  or  not,  and  it  is  your  duty  to 
consider  them  in  view  of  all  the  facts  and  circumstances 
brought  out  at  the  trial  with  a  view  to  ascertaining  the 
truth  of  the  charges  preferred  against  the  defendant." 

The  particular  part  of  this  charge  objected  to  is  as  fol- 
lows : 

"However,  you  are  not  at  liberty  to  disregard  such 
testimony  entirely." 

Whether  an  instruction  is  erroneous  or  not,  is  not  to  be 
determined  by  a  single  clause  or  sentence  contained  in 
it.  The  paragraph  should  be  considered  as  a  whole,  and 
if  when  so  considered  it  correctlv  states  the  law  it  will  not 
be  rendered  bad  by  reason  of  the  fact  that  an  isolated 
sentence  thereof  may  seem  to  be  erroneous.  The  instruc- 
tion excepted  to,  while  possibly  not  commendable,  states 
the  law  correctly.  Two  witnesses  had  testified  for  the 
state,  who  were  detectives,  api)arently  employed  to  obtain 
evidence  against  the  plaintiff.  It  was  proper  for  the 
court  to  caution  the  jury  in  relation  to  their  evidence 
The  language  used  by  the  court  in  this  charge  was  sub- 
stantially the  same  as  that  used  in  the  instructions  in 
Kastner  v.  State,  58  Neb.,  at  page  775,  79  N.  W.  Kep.,  713; 
Preuit  V,  The  People,  5  Neb.,  377;  and  Sandage  v.  State, 
61  Neb.,  240,  85  N.  W.  Rep.,  35. 

The  jury  had  no  right  to  disregard  any  competent  testi- 
monv  which  had  been  admitted  on  the  trial  of  the  case.  To 
disregard  means  to  overlook,  to  pay  no  attention  to,  to 
ignora  The  jury  certainly  had  no  right  to  absolutely 
ignore  the  testimony  of  these  witnesses.  It  was  their 
duty  to  consider  the  evidence;  to  proi)erly  regard  and 
weigh  it;  and  then  believe  or  disbelieve  it  as  they  should 
see  fit;  in  other  words,  give  it  such  weight  as  in  their  judg- 
ment it  was  entitled  to  receive.    The  province  of  the  jury 
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was  not  inyaded  in  any  manner  by  this  instnictiony  and 
we  hold  that  it  was  properly  given. 

3.  It  is  contended  that  the  evidence  is  insufficient  to 
sustain  the  verdict  An  examination  of  the  bill  of  excep- 
tions discloses  that  there  was  a  conflict  of  evidence,  and 
upon  the  whole  we  are  unable  to  say  that  the  verdict  was 
clearly  wrong.  The  jury  under  proper  instructions,  and 
with  all  of  the  evidence  before  it,  passed  upon  the  facts 
and  rendered  a  verdict  of  guilty  against  the  plaintiff. 
We  are  not  at  liberty,  under  our  rules,  to  interfere  with 
it  or  set  it  aside.  For  the  foregoing  reasons  we  recom- 
mend that  the  judgment  of  the  district  court  be  affirmed. 

Pound  and  Oldham,  C50.,  concur. 

Affirmed. 


Elmeb  E.  Morgan  v.  Cora  A.  Stonr 

Filed  Febbuabt  4, 1903.    No.  11,868. 
Ck>mmi8sloner'8  opinion.     Department  No.  1. 

1.  JnsticM  of  the  Peace:    Preliminabt  Examination:    Reoobd  Con- 

clusive r  Bastabdt:  Statutes.  In  a  proceeding  under  chapter 
37,  Ck)mpiled  Statutes,  the  record  of  the  justice  of  the  peace  before 
whom  the  preliminary  examination  was  had,  showing  that  the 
examination  was  regularly  had  and  completed,  is  conclusiye  upon 
the  question. 

2.  Criminal  Law:     Pbeliuinaby   Examination :      Evidence    of    Com- 

plainant: Impeachment:  Bastabdt:  Statutes.  In  a  proceeding 
under  chapter  37.  Compiled  Statutes,  the  testimony  given  by  the 
complaining  witness  at  the  preliminary  examination  is  not  orig- 
inal evidence,  but  may  be  introduced  for  the  purpose  of  confirm- 
ing or  impeaching  the  testimony  of  the  complaining  witness  at 
the  trial;  but,  as  the  order  of  proof  is  largely  within  the  discre- 
tion of  the  trial  court,  heldt  not  prejudicial  error  to  admit  in  evi- 
dence a  transcript  of  such  testimony  before  the  direct  examina- 
tion of  the  complaining  witness. 

8.  Appeal  and  Error:  Transcbift  Ingobbect:  Cobbection:  Docket  of 
Justice  as  Evidence.  If  a  transcript  of  the  proceeding  had  before 
a  justice  of  the  peace  Is  incorrect,  the  district  court  will,  upon 
motion,  require  a  corrected  transcript  to  be  supplied;  and  it  is 
pot  error  to  deny  an  offer  to  place  in  evidence  the  original  docket 
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of  the  justice,  the  party  making  the  offer  having  previously,  upon 
objection,  procured  the  exclusion  of  a  transcript  of  such 
proceedings. 

4.  Trial:    Issue  Withdrawn.     An  issue  regarding  which  there  is  no 

competent  evidence  is  properly  withdrawn  from  the  Jury. 

5.  Appeal  and  Error:   Instructions  Refused.     It  is  not  error  to  refuse 

an  instruction  requested  when  instructions  already  given  sub- 
stantially cover  the  same  ground. 

6.  Bastardy:     Instructions   Proper.     Certain  instructions  examined, 

and  keldf  not  improperly  given. 

7.  Bastardy:    Judgment:    Validity:    Statutes.    A  Judgment  rendered  . 

In  a  proceeding  under  chapter  37,  Compiled  Statutes,  is  not  void 
because  It  fails  in  express  terms  to  provide  for  the  defendant 
giving  security  for  the  payment  of  the  sums  adjudged  against 
him,  and  thereby  securing  his  liberty. 

Error  from  the  district  court  for  Furnas  county.  Tried 
below  before  Nobris,  J.    Affirmed. 

John  T.  McClure,  for  plaintiff  in  error. 
J.  F.  Fults,  contra. 

KiBKPATRICK,  O. 

On  February  3,  1900,  Elmer  E.  Morgan  was  adjudged  to 
be  the  reputed  father  of  a  bastard  child  born  to  Cora  A. 
Stone,  defendant  in  error.  By  the  judgment  of  the  court 
plaintiff  in  error  was  required  to  pay  for  the  maintenance 
and  support  of  the  child  the  sum  of  f  750,  which  was  pay- 
able in  certain  amounts  upon  certain  given  dates,  and 
plaintiff  in  error  was  ordered  confined  in  the  county  jail 
until  such  time  as  he  complied  with  the  order  of  the  court. 
A  supersedeas  bond  was  given  by  plaintiff  in  error,  and 
the  case  is  brought  to  this  court  by  proceedings  in  error. 

The  following  assignments  of  error  are  presented  for 
consideration:  (1.)  That  no  preliminary  examination  of 
plaintiff  in  error  was  had.  (2.)  That  the  court  erred  in 
its  rulings  on  the  admission  and  exclusion  of  evidence.  (3.) 
That  the  court  erred  in  the  giving  of  instructions  and  the 
refusal  of  others  requested  by  plaintiff  in  error.     (4.) 
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That  the  judgment  is  contrary  to  law.  These  assignments 
will  be  considered  in  their  order. 

Plaintiflf  in  error  filed  in  the  district  court  a  plea  in 
abatement,  setting  up,  first,  that  he  had  never  waived  a 
preliminary  examination,  and,  second,  that  the  prelimin- 
ary examination  shown  by  the  transcript  to  have  been 
commenced  on  April  1,  1899,  was  never  completed,  but 
was  adjourned  until  the  8th  of  April,  for  further  testi- 
mony, and,  third,  that  on  April  1,  1899,  plaintiff  in  error 
had  offered  to  settle  the  matter  with  the  complaining  wit- 
ness and  had  agreed  upon  a  settlement  with  her  and,  with 
a  view  of  carrying  out  such  settlement,  had  paid  her  the 
sum  of  one  hundred  dollars,  which  she  had  ever  since  re- 
tained. To  this  plea  defendant  in  error  filed  for  answer  a 
general  denial.  It  was  agreed  between  the  parties  that 
the  plea  in  abatement  and  the  plea  of  not  guilty  should  be 
tried  together  and,  at  the  same  time,  to  a  jury. 

Defendant  in  error  offered  in  evidence  the  transcript  of 
the  proceedings  of  the  justice  of  the  peace,  to  which  plain- 
tiff in  error  objected  for  various  reasons.  These  objec- 
tions were  sustained,  and  all  of  the  transcript  of  the  pro- 
ceedings of  the  justice  was  excluded,  except  the  evidence 
given  by  defendant  in  error  which  had  been  reduced  to 
writing  by  the  justice.  The  only  other  evidence  offered 
touching  the  plea  in  abatement  was  oral  evidence  offered 
by  plaintiff  in  error,  by  which  he  sought  to  show  that  the 
preliminary  examination  had  been  adjourned  on  April  1, 
1899,  and  had  not  been  completed ;  and  further,  he  sought 
to  show  that  the  recognizance  entered  into  by  him  and  his 
father  as  surety,  which  required  him  to  be  and  appear  in 
the  district  court  on  the  first  day  of  the  next  term,  had 
been  represented  by  the  justice  of  the  peace  to  be  a  recog- 
nizance requiring  him  to  appear  before  the  justice  for  a 
further  hearing  on  April  8.  Upon  the  objection  of  de- 
fendant in  error  both  of  these  offers  were  denied  by  the 
court.  We  are  unable  to  perceive  error  in  these  rulings. 
The  transcript  of  the  proceedings  before  the  justice  of  the 
peace,  which  had  been  excluded  upon  objection  of  plaintiff 
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in  error,  was  the  best  and  only  evidence  of  the  action 
taken  by  the  justice  of  the  peace  at  the  examination  be- 
fore him.  The  rule  in  this  state  is  well  settled  that  the 
record  of  the  justice  of  the  peace  showing  the  proceedings 
had  in  a  case  pending  before  him,  where  he  had  jurisdic- 
tion of  the  subject-matter  and  the  parties,  imports  absolute 
verity,  and  can  not  be  contradicted,  varied  or  changed  by 
oral  testimony.  Dryfus  v.  Moline,  Milbum  d  Stoddard 
Co.,  43  Neb.,  233;  Jones  v.  Driscoll,  46  Neb.,  575;  Worley 
V.  Bhong,  35  Neb.,  311.  It  can  not  be  said,  therefore,  that 
the  ruling  of  the  court  in  this  regard  was  error. 

It  is  contended  that  the  court  erred  in  its  rulings  on  the 
admission  of  evidence.  As  we  have  already  seen,  the  court 
admitted  in  evidence  the  testimony  taken  at  the  examina- 
tion before  the  justice  given  by  the  complaining  witness. 
It  is  contended  that  this  evidence  was  inadmissible  at  the 
time  it  was  offered  for  the  reason  that  the  complaining 
witness  had  not  yet  given  her  testimony  at  the  trial.  The 
basis  of  this  objection  is  that  the  transcript  of  the  evi- 
dence taken  at  the  preliminary  examination  is  not  original 
evidence,  but  admissible  only  for  the  purposes  of  confirma- 
tion or  impeachment  of  the  testimony  given  by  the  com- 
plaining witness  at  the  trial.  It  is  well  settled  that  the 
order  in  which  proofs  are  admitted  is  within  the  discre- 
tion of  the  trial  court,  and  the  mere  order  in  which  testi- 
mony is  admitted  will  not  be  ground  for  reversal  unless 
it  shall  be  made  to  appear  that  the  party  complaining  has 
been  prejudiced.  The  evidence  complained  of  was  proper 
in  connection  with  that  subsequently  given  by  the  com- 
plaining witness,  and  we  do  not  think  that  the  mere  order 
in  which  it  rvas  received  in  any  manner  prejudiced  the 
rights  of  plaintiff  in  error. 

It  is  contended  that  the  court  erred  in  the  exclusion  of 
the  docket  of  the  justice  of  the  peace  which  plaintiff  in 
error  offered  in  evidenca  The  statute  requires  that  a  duly 
certified  transcript  of  the  proceedings  of  the  justice  shall 
be  filed  in  the  district  court,  and  it  is  upon  this  that  the 
district  court  acquires  jurisdiction  of  the  subject-matter 
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of  the  controversy.  Ihe  docket  of  the  justice  under  the 
circumstances  was  not  admissible.  If  the  transcript  in- 
correctly recited  the  proceedings  had  before  the  justice  of 
the  peace,  plaintiff  in  error  should,  by  a  proper  and  timely 
motion,  have  applied  to  the  trial  court  for  an  order 
upon  the  justice  to  send  up  a  corrected  transcript.  No 
attempt  to  correct  the  record  seems  to  have  been  made. 
The  trial  court  did  not  err  in  refusing  the  offer  of  the 
docket  entries  of  the  justica 

It  is  contended  that  the  court  erred  in  refusing  to 
strike  out  the  testimony  of  one  Henry  Pierce.  It  is  dis- 
closed by  the  record  that  the  child  was  bom  March  24, 
1899,  and  that  conception  occurred  some  time  in  June, 
1898.  Pierce's  testimony  shows  that  some  time  early  in 
the  spring  and  in  warm  weather  in  1898,  he  had  on  several 
occasions  seen  plaintiff  in  error  go  to  the  house  of  defend- 
ant in  error  after  night.  It  further  appears  from  the  tes- 
timony that  defendant  in  error  resided  alone  some  dist- 
ance from  the  town  of  Wilsonville.  The  evidence  of  de- 
fendant in  error  is  that  plaintiff  in  error  had  intercourse 
with  her  from  time  to  time  during  the  spring  and  summer 
as  far  back  as  March,  1898.  The  testimony  of  the  witness 
Pierce  was  material  and  admissible  as  tending  to  cor- 
roborate the  testimony  of  the  complaining  witness. 

It  is  contended  that  the  court  erred  in  the  matter  of 
permitting  unwarranted  cross-examination  of  one  Ed 
Paugh,  a  witness  called  by  plaintiff  in  error.  This  is  a 
matter  within  the  sound  discretion  of  the  trial  court,  and 
there  appears  to  have  been  no  abuse  of  such  discretion. 

Other  alleged  errors  in  the  court^s  rulings  on  the  evi- 
dence are  suggested,  but  we  are  unable,  after  a  careful  ex- 
amination of  the  evidence  and  the  rulings  thereon,  to  per- 
ceive that  in  this  regard  plaintiff  in  error  was  prejudiced. 

It  is  urged  that  the  court  erred  in  refusing  instructions 
Nos.  1  and  4,  requested  by  plaintiff  in  error.  Instruction 
No.  1  requested  presented  for  the  consideration  of  the  jury 
the  merits  of  the  plea  in  abatement  of  plaintiff  in  error. 
To  this  plea  defendant  in  error  had  filed  a  general  denial. 
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Thus  the  burden  of  proof  was  on  plaintiflf  in  error  to 
sustain  the  plea.  "  The  only  competent  evidence  bearing 
upon  the  question  whether  or  not  a  preliminary  examina- 
tion was  had  was  offered  by  defendant  in  error  and  ex- 
cluded on  objection  by  plaintiflf  in  error,  who  offered  by 
parol  testimony  to  show  that  no  complete  preliminary 
examination  was  ever  had.  This  testimony  was  excluded 
by  the  trial  court,  and  as  we  have  seen,  correctly  so. 
There  was,  therefore,  no  competent  evidence  supporting 
the  plea  in  abatement,  and  the  withdrawal  of  that  ques- 
tion from  the  jury  was  consequently  not  error.  The  mat- 
ter sought  to  be  submitted  by  plaintiff  in  error's  requested 
instruction  No.  4  was  suflSciently  and  properly  covered  by 
instructions  Nos.  6  and  9,  given  by  the  court  on  its  own 
motion.  It  was,  therefoi'e,  not  error  to  refuse  this  in- 
struction. 

Instructions  given  by  the  court  upon  its  own  motion, 
Nos.  3,  4  and  10,  are  alleged  to  be  erroneous.  Instruction 
No.  3  is  as  follows :  "You  are  instructed  that  in  determin- 
ing whether  or  not  the  defendant  is  the  father  of  said 
bastard  child,  it  is  entirely  immaterial  as  to  the  plaintiff^s 
chastity  prior  to  the  time  that  the  child  in  question  was 
begotten,  and  it  is  improper  for  you  to  consider  in  passing 
upon  this  point,  or  take  into  consideration  the  fact,  that 
the  plaintiff  was  the  mother  of  another  bastard  child 
several  years  previous  to  the  birth  of  this  ona" 

It  is  said  of  this  instruction  that  it  took  from  the  jury 
a  question  which  they  had  a  right  to  consider  as  affecting 
the  credibility  of  the  complaining  witness.  It  is  claimed 
that  she  had  testified  that  she  had  had  no  intercourse  with 
any  other  man  than  plaintiff  in  error,  and  at  the  same  time 
admitted  that  she  was  the  mother  of  a  bastard  child,  about 
eight  years  old  at  the  date  of  the  trial.  From  an  examina- 
tion of  the  testimony  of  defendant  in  error,  we  are  clearly 
of  the  opinion  that  it  will  not  bear  the  construction  sought 
to  be  placed  upon  it  We  think,  under  the  evidence  in  the 
case,  this  instruction  was  properly  given. 

The  fourth  instruction  given  by  the  court  on  its  own 
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motion  expressly  withdraws  from  the  jury  consideratioii 
of  the  plea  in  abatement^  and  this,  as  already  determined, 
was  not  error. 

Of  the  tenth  instruction  given,  it  is  said  that  it  is  not 
based  upon  the  evidence  and  the  pleadings;  that  it  con- 
tains repetitions  of  matters  already  gone  over  in  previous 
instructions;  that  it  invades  the  province  of  the  jury  in 
attempting  to  tell  them  what  weight  is  to  be  given  to  cer- 
tain testimony.  After  a  careful  examination  of  this  in- 
struction, we  are  unable  to  see  that  it  is  vulnerable  to  any 
of  the  objections  urged.  This  instruction,  in  effect,  tells 
the  jury  that  the  chastity  of  the  plaintifF  is  not  in  issue  in 
the  absence  of  any  testimony  tending  to  prove  that  she 
had  intercourse  with  other  men  than  the  defendant  at  or 
near  the  time  the  child  was  begotten,  and  it  further  an- 
nounced that  the  fact  of  the  plaintiff  being  the  mother  of 
a  bastard  child  did  not  disqualify  her  as  a  witness,  and 
that  the  jury  should  give  her  testimony  and  that  of  the 
defendant  such  weight  as  it  was  entitled  to,  taMng  into 
consideration  the  interest  that  each  had  in  the  result  of 
the  suit;  and  the  jury  were  further  informed  that  the 
cause  being  tried  was  purely  a  civil  action  for  the  purpose 
of  determining  the  paternity  of  the  child,  and  that  the 
sole  question  for  them  to  determine  was  whether  the  de- 
fendant was  the  father.  This  instruction  seems  to  have 
been  applicable  to  the  pleadings  and  the  evidence,  and  its 
giving  was  not  prejudicial  to  plaintiff  in  error. 

It  is  contended  that  the  judgment  of  the  trial  court  is 
void  for  the  reason  that  it  does  not  permit  plaintiff  in 
error  in  any  manner  to  secure  the  amount  which  the  court 
found  he  should  pay  for  the  support  and  maintenance  of 
the  child.  No  motion  seems  to  have  been  presented  to  the 
trial  court  for  modification  of  the  judgment,  nor  does  it 
seem  to  have  been,  in  any  manner,  brought  to  the  attention 
of  the  trial  court.  There  can  be  no  doubt  of  the  right  of 
plaintiff  in  error,  by  complying  with  the  terms  of  the  stat- 
ute, and  giving  security  as  contemplated  by  law  for  pay- 
ment of  the  amounts  adjudged  against  him,  to  be  dis^ 
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charged  from  custody.  While  the  judgment,  perhaps,  is 
not  in  good  form,  it  clearly  is  not  void,  and  we  are  un- 
able to  see  in  what  respect  plaintiff  in  error  has  been 
prejudiced. 

There  is  no  contention  that  the  verdict  is  not  sustained 
by  the  evidence,  and  from  an  examination  of  the  entire 
record,  we  are  convinced  that  justice  has  been  done  in  the 
premises.  It  is,  therefore,  recommended  that  the  judg- 
ment of  the  trial  court  be  affirmed. 

Hastings  and  Day,  CO.,  concur. 

Affirmed. 


Gborqb  Bubkb  Company  v.  Charles  H.  Fowler  bt  al. 

Felkd  Febbttabt  4,  1903.    No.  12»024. 
CommlsBloner's  opinion.    Department  No.  1. 

1.  Trial:   Cboss-Examination:    Collateral  Mattebb:    Subsequent  Con- 

TBADiCTioN.  When  a  witness  la  cross-examined  on  a  matter 
collateral  to  the  issue  he  can  not,  as  to  his  answer,  be  subsequently 
contradicted  by  the  party  putting  the  question.  Johnston  v.  Spen- 
cer, 61  Neb..  198,  followed. 

2.  Tzlal:    Cbobs-Examination:    Collatebal  Mattebs:  Test.    The  test 

of  whether  a  fact  inquired  of  In  cross-examination  is  collateral 
is,  would  the  cross-examining  party  be  entitled  to  prove  it  as  a 
part  of  his  case  tending  to  establish  his  plea?  Johnston  v,  Spen- 
cer, 61  Neb.,  198,  followed. 

Error  from  the  district  court  for  Valley  county.   Tried 
below  before  Lbtton,  J.    Reversed. 

Hall  d  McCulloch  and  Clement  Bros.,  for  plaintiff  in 
error. 

Aaron  Wait,  John  Wall  and  0.  A.  Ahhott,  contra. 

Day,  0. 

George  Burke  Company  brought  this  action  in  the  dis- 
trict court  for  Valley  county  against  Charles  H.  Powler, 
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and  others,  to  recover  the  possession  of  205  head  of  cattle. 
The  plaintiff  alleged  a  special  ownership  in  the  cattle  and 
the  right  of  possession  thereof  by  virtue  of  two  chattel 
mortgages  executed  by  E.  A.  Fowler,  one  of  the  defend- 
ants, to  the  plaintiff.  Facts  were  also  alleged  showing  a 
default  in  the  mortgage  and  the  plaintiff's  right  of  pos- 
session to  the  mortgaged  property.  One  hundred  and 
sixty-nine  head  of  the  cattle  were  taken  by  the  sheriff  under 
the  writ  and  turned  over  to  the  possession  of  the  plaintiff. 
The  defendants  filed  separate  answers.  Alonzo  A.  Fowler 
alleged  title  to  sixty-eight  head  of  the  cattle  taken  under 
the  writ  and  Charles  H.  Fowler  claimed  the  balance  Upon 
the  trial,  the  jury  found  that  at  the  commencement  of  the 
action  the  defendants  Alonzo  A.  Fowler  and  Charles  H. 
Fowler,  were  the  owners  of  and  entitled  to  the  immediate 
I)ossession  of  the  cattle  in  controversy,  and  found  that 
the  property  which  belonged  to  Alonzo  A.  Fowler  was  of 
the  value  of  |2,620,  and  that  the  property  which  belonged 
to  Charles  H.  Fowler  was  of  the  value  of  |2,575.  Judg- 
ment was  entered  upon  the  verdict  and  plaintiff  brings 
error. 

The  facts  in  the  case  are  substantially  as  follows:  On 
May  11,  1899,  the  defendant  E.  A.  Fowler  executed  and 
delivered  to  the  plaintiff  two  promissory  notes,  one  for 
|9,158  and  the  other  for  f 9,000,  both  bearing  interest  at 
eight  per  cent,  and  both  due  and  payable  on  November  11, 
1899.  The  consideration  for  these  notes  was  for  money 
loaned  by  the  plaintiff,  1^9,000  of  which  were  loaned  at  the 
time,  the  balance  being  a  renewal  of  a  prior  loan.  To 
secure  this  indebtedness,  E.  A.  Fowler  executed  a  mort- 
gage upon  698  head  of  cattle,  which  at  the  time  were 
rounded  up  and  branded  with  a  bar  brand  thus,  \  on  the 
left  hip.  The  counting  and  branding  were  done  by  the 
defendants  with  the  assistance  of  plaintiff's  agents.  It 
was  the  intention  of  the  parties  to  brand  and  include  in 
the  mortgages  all  of  the  cattle  owned  by  E.  A.  Fowler,  but 
in  the  round-up  about  sixteen  head  were  overlooked.  Of 
the  cattle  included  in  the  mortgage,  two  hundred  were 
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COWS  from  three  to  eight  years  old.  The  mortgages  ex- 
pressly provided  that  the  increase  of  the  cows  and  heifers 
was  included  in  and  covered  by  the  mortgage. 

In  September,  1899,  the  plaintiff  sent  .an  agent  to  look 
up  its  security,  and  of  the  cattle  included  in  the  mortgage, 
only  about  five  hundred  could  be  found.  These  were  sold 
by  E.  A.  Fowler,  with  the  plaintiff's  consent,  and  the  pro- 
ceeds of  the  sale  applied  upon  the  mortgages,  leaving  a 
balance  still  due  thereon  of  about  |6,000. 

The  plaintiff's  case  was  made  largely  upon  the  testi- 
mony of  David  ^.  Johns  and  his  wife.  Johns  testified  that 
he  was  working  for  E.  A.  Fowler  at  the  time  of  the  brand- 
ing of  the  cattle ;  that  early  in  the  morning  'of  May  11, 
1899,  before  the  arrival  of  plaintiff's  agents,  forty-one 
head  of  the  cattle  were  taken  from  the  pasture  of  Alonzo 
A.  Fowler  and  about  one  hundred  and  thirty-six  head  from 
Charles  H.  Fowler's  and  driven  to  E.  A.  Fowler's  ranch 
and  there  mixed  with  other  cattle  in  the  yards ;  that  after 
the  arrival  of  plaintiff's  men,  all  these  cattle  were  branded 
with  a  bar  brand  on  left  hip  and  included  in  the  plaintiff's 
mortgage;  that  Alonzo  A.  Fowler  knew  of  the  branding 
and  that  Charles  H.  Fowler  actively  assisted  in  the  opera- 
tion; that  in  the  evening  of  said  day,  after  the  departure 
of  the  plaintiff's  agents,  about  twenty  milch  cows  which 
had  been  brought  from  Charles  H.  Fowler's  place,  were 
rebranded  by  placing  the  same  bar  brand  across  the  one 
previously  put  on,  making  a  cross  or  X  out  of  it  and  were 
thCTL  driven  back  to  Charles  H.  Fowler's  place;  the  same 
night  forty-one  head,  previously  obtained  from  Alonzo  A. 
Fowler's  pasture,  were  returned  to  his  pasture.  On  the 
following  morning  the  balance  of  the  cattle  which  had 
been  brought  over  from  Charles  H.  Fowler's  place  were 
rebranded  by  making  the  bar  into  an  X  or  cross,  and  then 
were  taken  back  to  Charles  H.  Fowler's  pasture;  that  in 
October,  1899,  Alonzo  A.  Fowler  branded  the  forty-one 
head  with  the  letter  A,  placing  the  brand  over  the  bar 
brand  placed  there  in  ^fay.  The  testimony  of  the  witness 
in  many  particulars  was  corroborated  by  the  testimony 
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of  his  wife  and  was  also  corroborated  by  many  of  the  cir- 
cnmstances  and  facts  detailed  by  other  witnesses.  Upon 
the  main  facts  of  the  case  the  witness,  Johns,  was  flatly 
contradicted  by  the  testimony  of  the  defendants. 

The  errors  assigned  and  relied  upon  for  a  reversal  of  the 
case  relate  almost  entirely  to  the  ruling  of  the  court  in 
admitting  or  excluding  testimony,  some  of  which,  only,  we 
deem  it  necessary  to  review.  Upon  the  cross-examination 
of  the  witness,  Johns,  he  was  asked  questions  and  gave 
answers  as  follows : 

Q.  Do  you  know  Mr.  Mackrill? 

A.  Yes,  sir,  I  know  him. 

Q.  You  remember  of  seeing  him  that  spring  after  you 
came  back  from  Omaha  and  before  the  cattle  were  re- 
plevied? 

A.  No,  I  don't  remember  of  seeing  him ;  I  see  him-  very 
often* 

Q.  You  remember  of  seeing  him  this  fall? 

A.  I  see  him  every  few  days. 

Q.  Where  does  your  father  live? 

A.  North  of  Arcadia. 

Q.  How  far  north  ? 

A.  Two  and  one-half  miles; 

Q.  Do  you  remember  of  riding  out  to  your  father's  place 
after  you  came  back  from  Omaha,  with  Mr.  Mackrill? 

A.  I  think  so. 

Q.  Who  else  was  with  him? 

A.  No  ona 

Q.  Do  you  remember  of  having  a  conversation  with  him 
on  the  way  out  in  regard  to  Alonzo  Fowler's  cattle? 

A.  No,  sir. 

Q.  Didn't  you  tell  him  if  Alonzo  Fowler  would  do  the 
right  thing  that  you  would  save  his  cattle  for  him,  that 
they  ought  not  to  take  his  cattle? 

A.  No,  sir,  I  didn't. 

Q.  Nor  words  to  that  effect? 

A.  No,  sir,  I  didn't.  If  we  were  talking  about  it,  about 
them,  there  was  something  said  that  way  that  he  didn't 
know  that  they  was  branded ;  and  he  might  get  them  back. 
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Q.  But  you  didn^t  tell  him  that  if  Alonzo  Fowler  would 
come  to  you  and  do  the  right  thing  that  you  would  help 
him  save  his  cattle? 

A.  No,  sir. 

The  defendants  then  called  Mr.  Mackrill  and  after 
identifying  the  conversation  detailed  by  the  witness,  Johns, 
he  was  aslt^ed :  "Now  you  may  state  if  at  that  time  and  on 
that  journey,  Mr.  David  Johns  said  to  you  that  if  Alonzo 
Fowler  would  do  the  right  thing  by  him  he  would  help 
him  save  his  cattle?"  Over  the  objection  of  the  plaintiff, 
the  witness  answered,  "He  did." 

It  will  be  noted  that  the  questions  asked  of  Johns  were 
entirely  collateral  to  any  of  the  issues  in  the  case  and  re- 
lated solely  to  his  credibility.  It  was  not  competent, 
therefore,  to  introduce  the  testimony  of  the  witness,  Mack- 
rill, as.  tending  to  impeach  or  contradict  Johns  with  refer- 
ence to  the  particular  matters  about  which  Johns  was  in- 
terrogated. 

In  Johnston  v.  Spencer,  51  Neb.,  198,  the  rule  is  stated 
as  follows:  "When  a  watness  is  cross-examined  on  a  mat- 
ter collateral  to  the  issue  he  can  not,  as  to  his  answer,  be 
subsequently  contradicted  by  the  party  putting  the  ques- 
tion." And  it  is  also  said :  "The  test  of  whether  a  fact 
inquired  of  in  cross-examination  is  collateral  is,  would 
the  cross-examining  party  be  entitled  to  prove  it  as  a 
part  of  his  case,  tending  to  establish  his  plea."  The  same 
rule  is  recognized  in  Smith  v.  State,  5  Neb.,  181,  where 
the  rule  announced  by  Greenleaf  is  quoted  with  approval 
as  follows:  "A  witness  can  not  be  cross-examined  as  to 
any  fact  which  is  collateral  and  irrelevant  to  the  issue, 
merely  for  the  purpose  of  contradicting  him  by  other  evi- 
dence, if  he  should  deny  it,  thereby  to  discredit  his  testi- 
mony. And,  if  a  question  is  put  to  a  witness  which  is 
collateral  and  irrelevant  *o  the  issue,  hid  answer  can  not 
be  contradicted  by  the  party  who  asked  the  question ;  but 
is  conclusive  against  him."  The  same  principle  is  recog- 
nized in  Oeorge  v.  State ^  16  Neb.,  at  page  321;  Frederick 
17,  Ballard^  16  Jleb.,  559  j  Farrners'  hocm  4  Trust  Co,  9, 
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[^  Montffomery,  30  Neb.,  at  page  39 ;  Hooper  v.  Brotoning,  19 
Neb.,  at  page  428;  Republican  Valley  R.  Co.  v.  Linn,  15 
Neb.,  234 ;  Carpenter  v.  Ldngenfclter,  42  Neb.,  728 ;  Myers 
V.  State,  51  Neb.,  517;  McDuffie  v.  Bentley,  27  Neb.,  380. 

In  our  opinion,  the  trial  court  erred  in  allowing  the 
evidence  in  contradiction  of  the  witness  Johns'  denial  of 
the  alleged  statements  made  to  Mackrill.  The  purpose  of 
the  testimony  was  not  to  prove  any  fact  in  issue  but  to 
show  to  the  jury  that  Johns  was  unworthy  of  belief.  The 
method  sought  to  be  pursued  by  the  defendants  to  impeach 
the  witnesB,  Johns,  by  ^dence  showing  a  contradictory 
statement  upon  a  matter  collateral  to  the  issue  is  not 
permissibla  It  seems  clear  to  us  that  this  testimony  was 
clearly  prejudicial  to  the  plaintiff's  rights,  and  for  this 
error  the  case  must  be  reversed. 

There  are  other  errors  assigned  and  argued  but  they  are 
not  likely  to  arise  again  upon  a  retrial,  and  for  that  reason, 
will  not  be  discussed. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  further 
proceedings. 

.     HAsnNQS  and  Eirkpatbigk,  CO.,  concur. 

BbVEBSBD  and  RBMANDBID. 


WiNNIFRBD  EGAN  V.   ALLBN   LiGHT. 

FlUD  Fbbsuabt  4.  1903.    No.  12,099. 

Ck>inini88loner's  opinion.    Department  No.  *» 

1*  TrMpan:  Injuhotion:  ISvidbncb  Sufficient.  Evidence  examined, 
and  heUL  sufficient  to  sustain  the  findings. 

S.  BoundaTies:  AGxacitEvrr  B^ino  Them:  Binding  Effect.  Where 
the  true  boundary  line  betwen  adjoining  owners  is  uncertain  and 
milEnown  to  them  and  may  be  ascertained  only  at  more  or  less 
trouble  and  expense,  an  executed  agreement  to  accept  and  abide 
by  a  certain  linp  a^  such  boundary.  Is  binding  upon  the  parties 
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Mii  iiibseQuent  purchasers  havitig  notice  thereof,  although  the 
boundary  agreed  upon  may  not  be  the  true  line. 

t.  lloimdaries:  Description  of  Land:  Insufficient.  The  description  in 
the  decree,  of  the  lands  in  controversy,  held,  not  sufficiently 
definite  and  certain. 

BSBOR  from  the  district  court  for  Grant  county.  Tried 
below  before  Sullivan,  J.    Reversed  ivith  directions. 

L.  E.  KirkpatHck  and  W.  E.  Thompson,  for  plaintiff  in 
enor. 

Smyth  d  Smithy  contra. 

Albert,  C. 

This  case  was  submitted  and  argued  in  connection  with 

that  of  Lynch  v.  Egtm, Neb., ,  93  N.  W.  Rep.,  775. 

Like  the  latter,  it  is  a  suit  in  equity  to  restrain  the  de- 
fendant from  trespassing  on  the  plaintiff's  land,  and  in- 
volves the  question  of  location  of  the  boundary  lines  be- 
tween the  lands  of  the  respective  parties.  The  plaintiff 
insists  on  a  line  which,  he  alleges,  was  agreed  upon  by  him- 
self and  the  defendant  at  a  time  when  the  true  boundary 
was  uncertain  and  unknown  to  either  party.  Whether  such 
agreement  was  made  is  one  of  the  questions  of  fact  in  the 
case.  It  is  conclusively  established,  however,  that  the 
parties  joined  in  the  expense  of  the  erection  of  a  fence 
along  a  part  of  this  line  and  apparently  treated  it  as  the 
true  boundary  for  a  number  of  years  previous  to  the  com- 
mencement of  this  suit.  The  court  found  in  favor  of  the 
plaintiff  and  granted  the  relief  prayed.  The  defendant 
brings  the  case  here  on  error. 

The  court  found  that  the  parties  had  made  the  agree- 
ment as  to  the  boundary,  hereinbefore  mentioned,  and 
that  they  acquiesced  therein  for  more  than  six  years. 
The  defendant  contends  that  the  finding  as  to  the  agree- 
ment is  not  sustained  by  sufficient  evidence.  We  have 
examincMl  the  evidence  with  some  care  and  are  satisfied 
that,  taken  as  a  whole,  and  in  the  light  of  the  conduct  of 


Vol.  4]  JTAKiTaRY  TERM,  1903.  lid 

Bgan  ▼.  Light 

the  parties^  it  is  amply  sufficient  to  sustain  the  finding. 
As  in  the  case  of  Lynch  v.  Egan,  supra,  it  is  insisted  that 
such  agreement  is  not  binding  and  in  that  behalf  the 
arguments  advanced  in  Lynch  v.  Egan,  supra,  are  agaii) 
employed.  In  this  case,  the  fact  of  the  agreement,  and 
that  it  was  made  at  a  time  when  the  true  boundary  was 
uncertain  and  unknown  to  the  parties,  is  established  by 
the  findings  of  the  court.  The  eflfect  of  such  agreement, 
made  under  such  circumstances,  is  discussed  in  Lynch  v. 
Egan,  supra.  It  is  unnecessary  to  reiterate  what  has  been 
said  in  that  case.  It  will  suffice,  at  this  time,  to  say  that 
the  agreenent  is  binding  and  conclusive  upon  the  parties 
to  this  suit. 

But  one  question  remains,  that  is  not  disposed  of  in  the 
case  above  referred  to,  and  that  is,  whether  the  decree  is 
void  for  uncertainty  in  the  description  of  the  land.  The 
description  as  given  in  the  decree  is  as  follows : 

"Commencing  at  the  closing  corner  established  by  the 
United  States  surveyor,  Alt,  in  May,  1900,  on  the  north 
boundary  of  the  Winnifred  Egan  pre-emption  and  east 
boundary  of  the  Light  timber  claim  in  section  eight,  town- 
ship 22,  north,  range  37,  thence  south  twenty-one  minutes, 
east  twenty-seven  chains  and  three  links  to  the  northeast 
comer  of  the  Moran  tree  claim  as  established  by  said  Alt; 
thence  south  along  the  east  boundary  line  of  the  Moran 
claim  thirteen  chains  to  the  closing  corner  established  on 
the  south  boundary  line  of  the  Winnifred  Egan  pre-emp- 
tion ;  thence  west  three  and  seventy-one  hundredths  chains 
to  the  southwest  comer  of  the  Winnifred  Egan  pre-emp- 
tion as  established  by  Alt;  thence  north  along  the  west 
boundary  line  of  the  Winnifred  Egan  claim  forty  chains 
to  the  northwest  corner  of  said  claim  as  surveyed  by  Alt ; 
thence  east  to  the  place  of  beginning." 

The  plaintiff  insists  that  the  survey  referred  to  in  the 
description,  was  made  in  pursuance  of  an  act  of  congress 
passed  in  1890,  for  a  resurvey  of  the  lands  in  the  county 
Where  the  lands  in  question  are  situated,  and  that  the  field 
Hot^  of  that  survey  are  on  file  in  the  office  of  the  commis- 
IS 
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sioner  of  public  lands  and  buildings,  in  this  state.  Those 
facts  would  probably  make  the  description  suflBciently 
certain,  if  it  were  clear  from  the  record  that  the  survey 
referred  to  in  the  decree  xAas,  in  fact,  the  survey  made  in 
pursuance  of  the  act  of  congress  in  question,  provided  the 
decree  referred  specifically  to  the  descriptions  as  shown 
by  that  survey,  but  tliat  is  not  the  record  before  us.  A 
decree  fixing  boundary  lines,  which  is  intended  to  be  bind- 
ing upon  the  parties  and  their  privies  for  all  times,  should 
possess  a  higher  degree  of  certainty  than  that  shown  by 
the  decree  before  us.  From  the  record  it  appears  that  the 
decree  can  be  corrected  in  this  particular  without  further 
evidence. 

It  is  therefore  recommended  that  the  decree  of  the  dis- 
trict court  be  reversed,  and  the  cause  remanded  with  di- 
rections to  the  district  court  to  enter  a  decree  specifically 
describing  the  lands  in  controversy. 

Ames  and  Duffie,  CC,  concur. 

The  decree  of  the  district  court  is  reversed  and  the 
cause  remanded  with  directions  to  the  district  court  to 
enter  a  decree  sp(*cifically  describing  the  lands  in  con- 
troversy. 

Reversed  wtcth  directtons. 


Farmers  ]\Iutual  Insurance  Company  v.  Ida  May  Cole. 

PiLBD  Februabt  4,  1903.    No.  12,123. 
Commissioner's  opinion.    Department  No.  1. 

1.  Appeal  and  Error:    Trial:    Cross-Examinatton.    Where  misconduct 

of  counsel  is  not  charged,  error  can  not  be  predicated  upon  the 
mere  asking  of  a  question  upon  cross-examination,  to  whljh  no 
answer  is  made  by  the  witness,  although  objection  is  made  to  the 
question  and  by  the  court  overruled. 

2.  Appeal  and  Error:     Instructions:     VSTafver  of  Error.    Error  of  the 

trial  court  in  the  submission  of  an  issue  to  the  jury  ig  waived  if 
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the  party  complaining,  by  a  requested  instruction,  which  was 
refused,  asked  to  have  tlie  same  issue  submitted. 

3.  Appeal  and  Error:    Waiver  of  Erbor.    A  party  can  not  be  heard  to 

complain  In  the  appellate  court  of  an  error  which  he  has  been 
instrumental  in  bringing  about. 

4.  Insurance:    Conflict  of  Laws:    Statutes:    CJonstbuction.    Section 

43,  chapter  43,  Compiled  Statutes,  1899,  and  section  51  et  seq.  of 
chapter  43,  Compiled  Statutes,  1899  [chapter  33,  page  272,  Laws 
of  1891;  Annotated  Statutes,  section  6474  and  section  6506  et 
seq.],  examined,  and  field  that  there  is  no  such  conflict  between 
the  two  acts  as  to  preclude  the  application  of  the  former  to 
insurance  companies  organized  under  the  latter  act. 

5.  Insurance:    Conflict  of  Laws:    Specific  Allegations.    Where  one 

bases  his  rights  upon  an  alleged  conflict  between  an  earlier  and  a 
later  act  of  the  legislature,  he  should  specifically  point  out  the 
conflict  relied  upon. 

■ 

6.  Insurance:    Statutes:    Constitutionalitt.     Section  45,  chapter  43, 

Compiled  Statutes,  1899  [Annotated  Statutes,  section  6476],  is 
constitutional.  Farmers  d  Merchants  Insurance  Co.  v.  Dohney, 
62  Neb.»  213,  86  N.  W.  Rep.,  1070,  adhered  to. 

•  f 

Error  from  the  district  court  for  Douglas  ooun'  *.  1  ried 
below  before  Slabaugh,  J.    Affirmed. 

E.  M.  Coffin^  Bartlett  &  BaldHge  and  E.  J.  Clements,  for 
plaintiff  in  error. 

That  part  of  the  act  of  1899,  known  as  the  valued  policy 
law  [section  45,  chapter  43,  Compiled  Statutesl,  which 
permits  and  directs  the  taxation  of  an  .attorney's  fee 
against  an  insurance  company  on  rendition  of  a  judgment 
on  a  policy  of  insurance  on  real  estate,  is  inimical  to  sec- 
tion 1,  article  14,  of  the  constitution  of  the  United 
States.  San  Antonio  dc  A.  P.  R,  Co.  v.  Wilson,  19  S.  W. 
Rep.  [Tex.],  910;  South  &  N.  A,  R.  Co,  v,  Morris,  65  Ala., 
199 ;  Gulf,  G.  &  S.  F.  R.  Co.  v.  Ellis,  165  U.  S.,  150. 

The  provisions  of  a  subsequent  act  control  those  of  a 
prior  one,  and  the  provisions  of  a  special  statute  prevail 
over  those  of  a  general  one  on  the  same  subject  when  there 
id  a  conflict  between  them.  The  act  under  which  plaintiff 
in  error  is  organized  is  a  si)ecial  statute  complete  in  itself 
and  fumlBheB  the  method  by  which  the  amount  of  losses 
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crIitUfMd  bf  its  membens  is  to  be  tocertained  and  adjusted. 
This  act  was  passed  subsequently  to  the  so-called  valued 
^Itey  kw,  And  the  pfovisions  of  isaid  valued  policy  law 
do  not  apply  to  the  plaintiff  in  error.  McCaaim  v.  Mc- 
Lennmn,  2  Neb.,  286 ;  The  People  v.  Oosper,  3  Neb.,  at  page 
2U0;  White  v.  The  City  of  Lmcoln^  6  Neb.,  505;  State  v. 
Mtidsu^,  8  Neb.,  215;  Alhert9on  t?.  State,  9  Neb.,  429; 
Oxmniy  of  ttichardgon  t?.  Miles,  14  Neb.,  311;  State  v. 
Howe,  36  Neb.^  618;  State  v.  Moore,  48  Neb.,  870;  State 
V.  Cornell,  53  Neb.,  656. 

To  entitle  a  party  to  relief  on  the  ground  of  false  rep* 
resentations,  it  is  not  lieceissary  fot  him  to  allegis  or  prove 
that  a  party  making  said  representations  knew  that  they 
were  false.  The  question  of  the  good  faith  of  the  party 
BMiking  said  representations  is  not  involved.  Phillips  v. 
Jw^es,  12  Neb.^  818;  Sooek  v.  Bawnwrn,  42  Neb.,  80;  Foley 
V.  Holtry,  43  Neb.,  1B8;  Johnson  t?.  Khdick,  46  Neb.,  817; 
Field  V.  Morse  d  Co.,  54  Neb.,  789;  Oerner  v.  Mosher,  58 
Neb.,  at  page  166. 

T.  J.  Mahofiey  and  J.  A.  G.  Kennedy,  contra. 

The  act  authorising  the  incorporation  of  this  class  of 
iiiflttrance  tmnpHntes  is  a  complete  act  in  itself,  in  the 
smn^  that  is  is  not  Atnendatory  of  other  legislation,  aad 
tlv^r^bre  not  in  violation  of  the  provisions  of  the  constitu- 
tLmt  r«spectitig  ametidatory  acts. 

Prior  to  the  adoption  of  the  valued  poli<?y  law  in  1880> 
A%  fr^llowlng  provisiolis  of  our  statutes  recogniased  the 
etistt?liw  of  mutual  insurance  companies,  as  shown  by 
the  CJompiled  Statutes  of  1887,  to  wit :  section  13,  chapter 
16;  sectltms  3^  IB,  30  and  40,  chapter  43.  These  varioas 
provisions  being  in  force,  and  authorieing  mutual  immr- 
Alice  companies  without  capital  stock,  if  it  had  been  the 
inteHtioii  that  the  valued  policy  law  should  not  apply  to 
tintnal  insn^ance  companies,  it  is  fair  to  presume  that 
they  would  have  been  expressly  excepted  from  its  opera- 
tion.  Bat  instead  at  an  express  exception,  section  1,  of  the 
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Valued  policy  act^  by  itg  expreiSHi  terma,  apj^ies  to  every 
policy  of  insurance  on  real  i»*operty.  The  act  of  1891, 
authorising  the  incorporation  of  farmers'  mutual  com- 
panies,  does  not  purport  to  exclude  the  valued  policy  aet, 
and  being  passed  at  the  next  seission  of  the  legislattiire,  and 
mutual  companies  having  existed  prior  to  the  valued  policy 
act,  the  only  fair  and  reasonable  presumption  im  that  if  it 
had  been  intended  to  exclude  the  operation  of  the  valued 
policy  act  from  policies  issued  by  companies  organisped 
under  the  act  of  1891,  such  intent  would  have  heen  ex- 
pressed in  the  act  of  1891. 

The  instruction,  that  representations,  in  order  to  defeat 
the  policy,  must  have  been  fraudulently  made,  the  parties 
at  the  time  knowing  they  were  false,  is  correct  even  as  an 
abstract  statement  of  law.  Cases  in  which  a  pvty,  who 
has  been  deceived  by  misrepresentations,  seeks  to  rescind 
bis  contract,  thereby  placing  the  parties  in  statu  quo,  are 
tkot  applicable  to  this  situation,  because  it  is  of  the  very 
nature  of  rescission  that  both  parties  are  to  be  placed 
where  they  would  have  been  had  the  misrepresentations  not 
been  made.  A  rescission  may  be  based  on  mere  mistake,  as 
well  as  on  fraud,  and  it  would  be  inequitable  to  deny  a 
iwcission  induced  by  misrepresentation,  even  though  the 
misrepresentation  was  innocently  made.  But  when  an 
insurance  company  se^s  to  defeat  a  rscoveiFy  on  a  policy 
OB  the  ground  of  misrepresentations,  its  defense  is  in  the 
nature  of  an  action  for  damages.  There  is  no  attempt  t)ien 
to  rescind,  and  no  attempt  to  place  the  parties  in  st^tu 
quo.  In  that  class  of  cases  such  a  defense  ought  net  to  be 
permitted  unless  the  representation  was  fraudulently 
made,  and  we  think  this  court  has  in  effect  so  held.  Ket- 
tenhaeh  v,  OpMha  lAfe  As$ooiati<m,  49  $feb.,  842;  /Etna 
Insurance  Oa.  v.  Siimmons,  49  Neib.,  811. 

Ejbkpatsiok,  O. 

This  is  an  aetim  brought  in  the  district  court  of  Douglas 
county  by  defendant  in  error  against  plaintiff  in  error 
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to  recover  for  loss  arising  on  an  insurance  policy.  Trial 
was  had  to  a  jury  which  resulted  in  a  verdict  ard  judg- 
ment for  defendant  in  error,  to  reverse  which  the  cause  is 
brought  to  til  is  court,  the  errors  assigned  being  (1),  that 
the  court  erred  in  its  rulings  on  the  admission  of  certain 
testimony;  (2),  that  the  court  erred  in  the  giving  and 
refusal  of  instructions;  (3),  that  the  court  erred  in  hold- 
ing that  the  valued  policy  law  had  application  to  mutual 
insurance  companies  of  the  character  of  plaintiff  in  error ; 
(4),  that  the  court  erred  in  taxing  attorneys'  fees  to  plain- 
tiff in  error.  These  several  questions,  so  far  as  necessary 
to  a  determination  of  this  controversy,  will  receive  con- 
sideration in  the  order  named. 

The  first  error  compla.'ned  of  arose  upon  the  cross-ex- 
amination of  one  Chapman,  who  was  the  party  who  con- 
structed and  formerly  owned  the  barn  which  had  been 
destroyed  by  fire.  On  cross-examination  of  this  witness 
by  defendant  in  error,  he  was  asked,  "Is  it  not  a  fact,  Mr. 
Chapman,  that  yon  are  living  under  the  name  of  ilitchell 
with  a  woman  other  iVnn  your  wife  in  the  state  of  Cali- 
fornia?" An  objection  by  jjlaintiflf  in  error  was  overruled, 
to  which  ruling  an  exception  was  taken  in  due  form,  but 
the  witness  declined  to  ansvrc^r,  and  the  question  remained 
unanswered;  so  that  the  testimony  sought  to  be  elicited  by 
defendant  in  error  was  in  fact  never  received.  There  is 
no  complaint  of  improper  conduct  on  the  part  of  counsel 
for  defendant  in  error,  and  we  are  unable  to  see  under  the 
circumstnnces  how  the  simple  asking  of  a  question  to 
which  no  answer  was  made  can  have  been  prejudicial  to 
plaintiff  in  error.  This  point  seems  to  be  wholly  without 
merit. 

Complaint  is  made  by  plaintiff  in  error  of  instruction 
No.  4,  given  by  the  court,  which  reads  as  follows: 

."You  are  instructed  that  it  is  essential  for  the  defendant 
to  prove  in  support  of  its  all^ations  of  fraud  as  a  defense, 
all  of  the  following: 

"1.  That  plaintiff  herself,  or  through  her  agent,  in  her 
application  for  the  insurance,  made  certain  statements  or 
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representations  concerning  the  property  sought  to  be 
insured. 

*'2.  That  such  representations  were  false  when  made. 

"3.  That  they  were  false  in  some  particulars  material  to 
the  insurance  risk. 

"4.  That  they  were  known  by  plaintiff  to  be  false  when 
they  were  made. 

"5.  That  they  were  made  intentionally  by  the  plaintiff, 
or  her  husband  as  her  a<j;ent,  to  defraud  the  defendant 
company,  and  that  the  defendant  insurance  company  relied 
upon  such  representations  and  acted  thereon  in  the  issuing 
of  the  policy  sued  on.'' 

It  is  now  contended  by  plaintiff  in  error  that  the  sub- 
misfJion  in  this  instruction  of  the  issue  of  the  good  faith 
of  the  insured  was  error,  because,  as  stated  by  counsel  in 
brief,  "it  is  the  law  of  this  state,  thoroughly  settled  by  a 
long  and  unbroken  line  of  decisions,  that  in  order  to  entitle 
a  party  to  relief  because  of  false  representations,  it  is  not 
necessary  for  him  to  plead  or  prove  that  the  party  making 
such  representations  knew  them  to  be  falst*."  Field  v. 
Morse  &  Co.,  54  Neb.,  789;  Gcnicr  v.  Mosher,  58  Neb.,  135, 
and  other  cas^s  are  cited  and  relied  on. 

Our  examination  of  the  authorities  bearing  upon  the 
question  of  the  liability  of  insurance  companies  in  cases 
such  as  that  under  consideration  has  led  us  to  the  con- 
clusion that  so  far  as  the  instruction  under  consideration, 
taken  independently  of  other  facts  and  features  of  the  case, 
submits  to  the  jury  the  question  of  the  knowledge  of  plain- 
tiff below  of  the  falsity  of  the  representations  at  the  time 
they  were  made,  and  her  mala  fides  in  making  them  in  or- 
der to  procure  the  issuance  of  the  policy,  it  was  a  wrong 
statement  of  the  law.  As  we  read  and  understand  the  prior 
decisions  of  this  court  upon  the  question,  in  order  to  de- 
feat recovery,  the  company  must  show  that  the  answers 
were  made  as  written,  that  they  were  false,  and  false  in 
some  particular  material  to  the  insurance  risk,  and  that  the 
company  relied  upon  their  truth  in  issuing  the  policy.  If 
an  answer  is  false  in  a  particular  material  to  the  risk,  and 
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is  so  proven  on  the  trial,  we  do  not  see  how  recotierj  by  the 
insured  may  be  had  upon  proof  by  him  that  such  sub- 
stantially false  answer  was  made  in  good  faith,  and  in 
ignorance  that  it  was  false.  Nor  do  we  understand  that 
this  court  has  at  any  time  said  that  the  mala  fides  of  the 
applicant  in  making  a  representation  materially  false  is 
an  essential  part  of  the  averment  and  proof  of  the  defend*- 
ant  company.  It  is  only  necessary  to  show,  under  proper 
pleadings,  that  the  representation,  as  actually  made  by 
the  insured,  was  false  in  a  particular  material  to  the  uh 
surance  risk. 

It  is  true,  as  said  by  counsel  for  defendant  in  error,  that 
in  Kettenbach  v.  Omaha  lAfe  Ass'n,  49  Neb.,  842,  this  court 
said  that  the  material  allegations  were  that  the  answers 
were  made  as  written,  that  they  were  false,  and  false  in 
some  particular  material  to  the  risk,  and  that  they  were 
made  intentionally  by  the  insured,  etc.  But  by  this  laa* 
guage  we  do  not  understand  that  it  was  intended  to  make  it 
essential  to  prove  that  the  statements  materially  false  must 
be  shown  to  have  been  made  false  by  intention,  that  is,  were 
knowingly  and  intentionally  false;  but  rather,  that  tbe 
statement  which  is  materially  false,  was  made  intention- 
ally, that  the  applicant  knowingly  and  intentionally  made 
the  statement,  without  reference  to  whether  its  falsity  WM 
within  his  knowledge  and  intention,  because  it  might  s<hii^ 
times  occur  that  an  answer  proven  to  be  substantially  false 
was  not  made  intentionally  by  the  insured,  ^tna  Imur-^ 
ance  Co.  v.  Simmons,  49  Neb.,  813. 

But  can  it  be  said,  under  the  record  in  this  case,  that 
the  submission  of  this  question  was  prejudicial  error?  In 
the  answer  of  defendant  company  it  is  repeatedly  charged 
that  ^^the  said  Ida  May  Cole,  for  the  purpose  of  obtaining 
said  insurance,  *  *  *  in  a  written  application  thereifor, 
falsely  and  fraudulently,  and  for  the  purpose  of  defraud- 
ing said  defendants,  represented  the  then  present  cuh 
value  of  said  bam  at  |1,400,  •  •  •  and  it  was  not 
worth  to  exceed  f400,  all  of  which  was  known  to  the  plain* 
.  tiff,"  and  throughout  the  entire  answer  language  to  thie 
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effect  occurs.  It  is,  therefore^  apparent  that  the  ifisQe  of 
the  good  faith  of  the  insured  in  making  the  representations 
claimed  by  the  defendant  company  to  be  materially  false 
was  distinctly  presented  by  the  pleadings  of  the  defend- 
ant company.  It  was  a  part  of  the  theory  of  defend- 
ant company's  case  that  the  defendant  in  error  had  been 
guilty  of  fraud  in  knowingly  and  fraudulently  making 
false  answers  for  the  fraudulent  purpose  of  procuring  the 
policy.  Plaintiff  in  error  can  not,  therefore,  be  permitted 
on  appeal  to  urge  that  the  issue  of  good  faith  was  not  in 
the  case  when,  by  its  own  pleadings  and  conduct  at  the 
trial,  it  led  its  adversary  to  believe  that  it  would  seek  to 
prove  bad  faith  as  an  element  of  its  case  and  as  a  reason 
why  it  should  recover. 

The  same  may  be  said  concerning  the  admission  of  cer^ 
tain  testimony  regarding  which  plaintiff  in  error  now 
complains,  testimony  tending  to  show  that  plaintiff  below 
bad  acted  in  good  faith  at  the  time  the  application  was 
written,  and  had  given'  the  value  of  the  property  as  she  at 
that  time  believed  it  to  be.     Such  testimony  was  to  dis- 
prove the  allegation  in  plaintiff  in  error's  answer  that  the 
value   had  been   knowingly  and   fraudulently   misrepre- 
sented.   If  the  admission  of  such  testimony  was  error,  it 
waa  error  in  the  procurement  of  which  defendant  com- 
pany was  instrumental.    It  is  a  principle  never  questioned 
in  this  court,  and  in  Missouri  P.  R.  Co.  v.  Fox,  60  Neb.,  581^ 
is  declared  to  be  sound  and  salutary,  that  a  party  can  not  be 
heard  to  complain  of  an  error  which  he  himself  has  been 
instrumental   in   bringing  about.     The   testimony   com- 
plained of  was  material  to  an  issue  tendered  by  plaintiff 
in  error,  and  the  presence  of  which  in  the  case  it  subse- 
quently assumed  by  the  request  for  an  instruction  here- 
after to  be  considered,  which  by  the  trial  court  was  refused. 
The  instruction  referred  to  is  as  follows :   "If  you  find 
from  the  evidence  that  the  plaintiff,  either  in  person  or 
through  her  representative,  John  J.  Cole,  purposely  made* 
false  and  fraudulent  representations  to  the  defendant  to 
•ecnre  the  inaurance  on  the  barn  in  question,  and  that  such 
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representations  were  material  to  the  taking  of  the  risk  by 
the  defendant,  and  that  the  defendant  has  not  waived  them, 
then  the  plaintiff  can  not  reco.ver." 

We  have  compared  the  instruction  given  with  that  ten- 
dered and  refused,  and  can  not  see  in  what  substantial 
particular  they  do  not  aj^ree.  By  the  tendered  instruc- 
tion the  jury  were  told  to  inquire  whether  plaintiff  made 
her  representations  falsely  and  fraudulently  in  order  to 
secure  the  insurance.  We  have  then,  this  situation:  the 
issue  of  good  faith  tendered  by  the  answer  of  plaintiff  in 
error;  evidence  on  the  trial  tending  to  show  good  faith;  an 
instruction  requested  by  plaintiff  in  error  asking  that  the 
question  of  good  faith  be  submitted  to  the  jury,  its  refusal, 
and  the  giving  of  another  in  lieu  thereof  submitting  such 
question.  It  would  certainly  seem  that  plaintiff  in  error 
should  not  now  be  permitted  to  complain  because  the  issue 
was  submitted.  It  has  been  repeatedly  said  by  this  court 
that  error  can  not  be  predicated  upon  the  submission  of 
an  issue,  where  the  party  alleging  such  error,  by  a  request 
for  an  instruction,  himself  asked  the  subinisr^ion  of  the 
issue.  Omaha  Fair  d  Exposition  Association  v,  Missouri 
P.  R.  Co.,  42  Neb.,  105;  Jonascn  v,  Kennedy.  39  Neb.,  313; 
City  of  Omaha  v.  Richards,  49  Neb.,  244.  Plaintiff  In  error 
would  be  in  no  better  position  had  the  instruction  by  it 
requested  b(^n  given,  and  in  that  event  it  would  be  clearly 
estopped  to  allege  error.  To  hold  otherwise  would  be  to 
permit  one  to  urge  error,  the  commission  of  which  was 
brought  about  by  himself.  Missouri  P.  R,  Co.  v.  Fox, 
supra. 

Our  examination  of  the  evidence  has  led  us  to  the  convic- 
tion that  the  representations  as  in  fact  made  were  not 
materially  false,  and,  in  the  absence  of  all  the  testimony, 
intended  to  prove  good  faith,  in  the  absence  of  that  issue 
as  tendered  by  plaintiff  in  error  in  its  answer  and  in  its 
requested  instruction,  and  in  the  instruction  given  by  the 
•court,  the  jury  would  still  have  been  clearly  warranted 
in  finding  for  the  defendant  in  error.  We  are  constrained, 
therefore,  to  hold  that  the  instruction  complained  of  was 
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not  prejudicially  erroneous  to  the  rights  of  plaintiff  in 
error. 

It  is  next  contended  by  plaintiff  in  error  that  the  pro- 
visions of  section  43,  chapter  43,  Compiled  Statutes,  1899 
[Annotated  Statutes,  section  6474],  known  as  the  valued 
policy  law,  are  not  applicable  to  plaintiff  in  error  for  the 
reason  that  it  jls  a  company  incorporated  under  a  special 
act  autliorizing  the  organization  of  mutual  insurance  com- 
panies. Chapter  33,  page  272,  Laws,  1891,  section  51  et 
8eq,y  chapter  43,  Compiled  Statutes,  1899  [Annotated 
Statutes,  sections  5606  et  seq.'].  It  is  contended  that  this 
act  is  complete  in  itself,  that  it  was  adopted  later  than  sec- 
tion 43,  chapter  43,  and  that  section  43,  being  in  conflict 
therewith,  can  not  be  deemed  applicable  to  plaintiff  in  er- 
ror. The  instructions  requested  by  plaintiff  in  error  were 
based  upon  the  theory  that  the  valued  tK)licy  law  was  inap- 
plicrble  to  plaintiff  in  error,  while  the  court,  in  refusing 
these  instructions,  gave  others  to  the  effect  that  the  valued 
policy  law  did  apply  to  plaintiff  in  error. 

In  the  brief  of  counsel  for  plaintiff  in  error  it  is  said: 
"That  there  is  a  conflict  between  the  provisions  of  the 
valued  policy  law  and  the  special  statute  of  1891,  under 
which  the  plaintiff  in  error  was  organized,  can  not  be 
denied." 

No  attempt  is  made  to  direct  our  attention  to  any  of  the 
provisions  of  the  respective  acts  claimed  to  be  in  conflict. 
Our  own  examination  has  failed  to  disclose  any  conflict 
Upon  an  inspection  of  section  51,  et  seq,,  under  which 
plaintiff  in  error  was  incorporated,  it  is  apparent  to  us 
that  in  its  enactment  the  legislature  had  in  mind  the 
valued  policy  law,  and  regarded  it  as  applicable  to  the 
companies  whose  organization  is  provided  for  in  the  act 
of  1891.  We  can  see  no  valid  reason  why  it  should  not 
apply,  and  there  are  certainly  many  good  reasons  why  it 
should.  The  contention  of  plaintiff  in  error  in  this  re- 
gard  can  not  be  sustained. 

The  final  contention  is  that  the  court  erred  in  taxing 
attorneys'  fees  to  plaintiff  in  error  in  rendering  judgment 
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agmwt  it,  authority  for  which  action  is  found  in  section 
45,  chapter  43,  Compiled  Statutes,  1899  [Annotated 
Statates,  section  6476].  It  is  contended  that  this  law  is 
HBeonatitutional.  The  question  raised  was  considered  by 
this  court  in  Formers  d  Merchants  Insurance  Co.  v.  Dob- 
•MJy,  62  Neb.,  313, 86  N.  W.  Rep.,  1070,  where  the  following 
language  was  used : 

^*The  provision  of  section  3  of  the  valued  policy  law 
(section  45,  chapter  43,  Compiled  Statutes,  1899),  per- 
mitting the  taxation  as  costs  of  a  reasonable  attorney's 
fee  upon  rendering  judgment  against  an  insurance  com- 
pany on  a  contract  insuring  real  estate,  is  grounded  on 
considerations  of  public  policy,  and  is  constitutional." 
With  the  conclusion  reached  in  that  case  we  are  content, 
and  do  not  deem  it  necessary  to  re-examine  the  question. 

It  follows  from  what  has  been  said  that  the  judgment  of 
the  lower  court  is  correct,  and  it  is  recommended  that  the 
same  be  affirmed. 

Hastings,  C,  concurs. 

Affirmed. 


JAMESS  F.  Lansing,  Executor  of  the  Last  Will  and 
Testament  of  Mary  P.  Fuller,  Deceased,  appellee, 
V.  The  Commercial  Union  Assurance  Company. 

lilBCITQD,  appellant. 

FlIED  FEBBtTART  4,  1903.     No.  12,172. 

Commissioner's  opinion.    Department  No.  1. 

X,  Contrcusts:  Mistake:  Reformation  in  Equttt:  Insttrancb.  Where 
the  parties  to  a  written  contract,  by  reason  of  a  misconception  of 
the  legal  Import  of  certain  language  used  in  reducing  their  con- 
tract to  written  form,  fail  to  Incorporate  therein  the  actual  agfoe- 
ment  entered  into  between  them,  equity  will  grant  relief  In  a 
proper  case  by  reformation  of  the  contract,  conforming  It  t*  tk« 
intention  of  the  parties. 

2.  Insurance:  Contracts:  Mistake:  Law  Action:  Injunui'I— ; 
Reformation  in  Bquitt:  CoNSOLroATioN  of  Actions.  Where  aa 
aetiQQ  ^  )fim  haa  l^een  commenced  on  a  fire  insurance  poUcy,  fp€ 
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ttftet  the  defendfttit  has  answered,  it  akipeftrs  thlit  A  tmsbvntf  mk 
not  be  had  thereon  in  the  law  action  on  account  of  a  mutual 
mistake  of  the  parties  to  the  insurance  contract,  equity  will,  at 
the  instance  of  the  plaintiff,  stay  the  prosecution  of  the  aiitlon  at 
law,  and  entertain  a  bill  to  reform  the  policy,  oonsolidating  the 
two  actions,  and  render  Judgtnent  for  the  sum  found  due  ett  the 
policy  as  reformed. 

3.  Insurance:  Contracts:  Mistake:  Law  Action:  Injunction: 
Reformation  in  Equity:  Change  of  Theory  of  Parties.  A  party 
can  not  adopt  one  theory  of  his  case,  proceed  to  judgtnent  thereon^ 
and  if  such  judgment  is  adverse,  relitigate  his  case  upott  a  new 
theory;  but  this  principle  does  not  apply  to  a  suit  in  equity  on 
the  ground  that  the  plaint ift  hab  commenced  an  action  at  law, 
where  the  object  and  purpose  of  the  equity  suit  are  to  stay  the 
prosecution  of  the  law  action  uhtil  the  contract  there  sued  ujpon 
can  he  reformed  on  account  of  mistake;  the  two  actions  not  being 
inconsistent,  but  o/ne  is  auxiliary  to  and  dependent  upon  the  other. 

4»  iBsnttttkee:  Liability  Denied:  Waiver  of  Proofs  of  Loss:  Coir- 
tbacts.  Where  an  insurance  company  denies  all  liability  on  a 
policy  on  the  ground  that  it  was  not  In  force  at  the  time  the  loss 
occulted,  it  waives  all  question  whether  proper  and  euAclent 
pnofs  of  loss  hare  been  furnished. 

6k  lAsuvaiioe:  Contracts:  Mistake:  Reformation  in  SIquitt:  BVi- 
SBTCB  Sufficient.  A  bill  in  equity,  seeking  reformation  of  an 
insurance  policy,  alleged  that  by  mistake  of  fact  and  by  error  the 
policy  was  issued  in  the  name  of  the  "estate  of  W.  C.  H.**  It 
appeared  that  both  parties  knew  the  status  of  the  title,  but  through 
a  mistake  as  to  the  legal  import  of  the  language  used,  the  policy 
was  made  to  run  in  the  name  of  one  not  the  owner.  Held,  That 
the  evidence  was  sufficient  to  sustain  a  decree  of  reformation. 

6.  Insurance:  Statutes:  Constitutionality:  Contracts.  Section  45, 
chapter  43,  Compiled  Statutes,  1899  [Annotated  Statutes,  section 
Mt$],  is  constitutional  and  valid.  Lancashire  InMUraiiwe  0e.  v. 
»m$h,  60  Neb.»  116. 

APt»EAL  from  the  district  court  for  Lancastei*  county, 
fried  below  before  Cornish,  J.    Affirmed. 

Bicketts  «{  Bicketts^  for  appellant 

Lionel  G.  Burr,  Elmer  E.  Spencer  and  Willard  E,  SUtc- 
art,  contra. 

KfBKPATHlCK,  C 

On  March  29, 1901,  appellee  Jamefe  F.  Lansing  filed  hie 
{petition  In  e(|Uity  in  the  district  court  of  Lancaster  county 
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against  the  Commercial  Union  Assurance  Company,  Lim- 
ited, of  London,  appellant,  allejj:ing  the  death  of  Mary  F. 
Puller,  his  testate,  his  appointment  and  qualification  as 
executor;  that  prior  to  her  death  Mary  F.  Fuller  was  the 
owner,  and  in  possession,  and  had  an  insurable  intero't  in 
what  was  known  as  the  Oriental  Hotel,  situated  upon  cer- 
tain lots  described,  in  the  city  of  Lincoln,  Lancaster 
county,  Nebraska;  that  on  the  5th  day  of  September,  1899, 
the  property  was  insured  by  appellant  in  the  sum  of 
f  1,250;  that  by  mutual  mistake  of  appellee's  testate,  and 
the  agent  of  the  assurance  company,  the  policy  was  issued 
in  the  name  of  the  estate  of  W.  C.  Ileddleson,  and  also 
described  the  lot  upon  which  the  hot(*l  was  situated  as 
being  in  another  block  than  that  in  whi(*h  it  in  fact  was; 
that  on  the  27th  day  of  Septeuiber,  1899,  the  building  was 
destroyed  by  Are;  that  appellee's  testate  furnished  proper 
proofs  of  loss,  and  that  proofs  of  loss  were  also  waived 
by  appellant;  that  api-ollant  refused  to  pay  any  part  of 
the  loss;  that  appellee's  testate  during  her  lifetime,  and 
on  the  19th  dav  of  January,  1900,  commenced  an  action 
at  law  in  the  district  court  of  Lancaster  ccmnty  against 
appellant,  to  recover  the  loss  arising  on  the  policy;  that 
appellant  denied  all  liability,  first,  because  the  policy  on 
its  face  was  payable  to  the  estate  of  W.  C.  Heddleson,  and 
second,  because  the  policy  did  not  describe  the  lots  upon 
which  the  building  was  situated,  and  third,  because  the 
proofs  of  loss  were  insuflScient.  The  jietition  further 
alleged  that  because  of  the  mistakes  in  the  policy,  and  be- 
cause of  the  objections  urged  by  the  insurance  company, 
neither  appellee's  testate  nor  himself  could  succeed  in  said 
action  at  law.  Appellee  praj^ed  that  the  defendant  com- 
pany be  restrain' (1  from  further  prosecuting  the  action  at 
law  until  his  suit  in  equity  could  be  determined,  that  the 
action  at  law  be  stayed,  and  that  the  law  action  be  trans- 
ferred to  the  etiuity  side  of  the  court,  and  be  consolidated 
with  the  suit  in  equity;  that  a  decree  be  entered  reforming 
the  policy  to  conform  to  the  agrc(»ment  of  the  parties  in 
respect  to  whom  the  loss  was  payable  and  also  in  respect 
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to  the  description  of  the  property,  and  that  a  judp^ent  be 
entered  in  the  amount  found  due,  and  for  such  other  and 
further  relief  as  equity  might  require. 

To  this  petition  an  answer  was  filed  by  appellant,  alleg- 
ing, first,  that  the  petition  failed  to  state  facts  sufficient  to 
entitle  plaintiff  to  any  relief;  admitted  the  death  of  ap- 
pellee's tf?tate,  Mary  F.  Fuller,  and  that  appellee  was  her 
executor ;  admitted  the  destruction  of  the  property  by  fire, 
and  the  commencement  of  the  action  at  law  upon  the 
policy;  but  alleged  that  no  mistake  in  the  policy  had  been 
nlleged  in  the  proceedings  at  law;  in  addition,  appellant 
pleaded  that  the  policy  in  suit  was  the  only  one  ever  issued, 
and  that  when  Mary  F.  Fuller  brought  her  action  at  law 
thereon  without  alleging  any  mistake  therein,  she  elected 
to  treat  the  policy  as  valid  in  its  present  form,  and  that 
she  and  her  executor  were  now  estopped  to  plead  or  prove 
any  mistake.  Appellant  further  stated  that  it  did  not 
admit  that  Mary  F.  Fuller  was  the  owner  of  the  property 
on  September  4,  1899,  but  alleged  that  whatever  title  she 
may  have  had,  was  kept  from  record  from  fraudulent  and 
sinister  motives,  and  that  her  interest  in  the  property  was 
wholly  unknown  to  appellant,  both  at  the  time  the  policy 
was  issued  and  at  the  time  of  the  fire.  The  answer  tendered 
back  the  premium  received,  and  deposited  the  same  in 
court  subject  to  the  order  of  appellee;  alleged  that  no 
proofs  of  loss  had  been  presented;  that  Mary  F.  Fuller 
had  claimed  the  right  to  recover  as  sole  legatee  of  the 
estate  of  W.  C.  Heddleson,  and  had  presented  proofs  of 
loss  in  accordance  with  that  claim,  and  both  she  and  her 
executor  were  now  estopped  to  change  the  grounds  upon 
which  she  had  basied  her  claim  and  to  allege  that  there  was 
a  mistake  itt  the  policy,  concluding  with  prayer  that  the 
petition  be  dismissed.  .  ' 

Par  reply  was  filed  what,  for  the  purjxyses  of  this  con- 
sideration, may  be  regarded  as  a  general  denial.  Trial 
was  had  to  the  court,  which  resulted  in  general  and  special 
findings  of  the  truth  of  all  the  allegations  of  the  petition; 
the  law  action  was  revived  in  the  name  of  appellee,  as  ex- 
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Mutof)  and  WEB  conBolidated  with  the  suit  in  equity;  tht 
fieUcy  was  reformed  and  judgment  entered  against  a{h 
pellant  in  the  sum  of  91,361.80,  and  9126  as  attorneys'  fees, 
the  costs  of  the  law  action  being  taxed  to  appellee.  The 
assurance  company  appeals. 

It  Is  urged  in  this  court,  first,  that  the  petition  failed 
to  state  facts  entitling  appellee  to  any  equitable  relief ; 
second,  that  the  proofs  of  loss  furnished  were  insufficient, 
and  third,  that  the  evidence  was  insufficient  for  several 
reasons  named  to  sustain  the  findings  and  judgment  of  the 
trial. court.  Thesis  contentions  will  be  examined  in  the 
(»der  stated. 

The  contention  that  the  petition  is  insufficient  seetns  to 
be  based  upon  the  fact  that  the  petition  shows  thaf:  the 
action  at  law  had  already  been  brought  upon  the  policy  of 
insurance^  and  was  still  pending,  and  that  this  consti* 
tttted  an  election  to  sue  at  law  upon  the  policy  as  written, 
rather  than  to  institute  a  suit  in  equity  for  the  reforms* 
tion  of  the  policy.  This  contention,  we  think,  can  not  be 
sustained.  The  two  proceedings  are  not  in  any  sense  in* 
consistent.  It  is  quite  probable  that  appellee  could  not 
have  recovered  on  the  policy  in  question  in  an  action  at 
law  without  first  procuring  a  reformation  of  the  instru* 
ment.  He  therefore  had  a  right  to  institute  his  equitable 
proceeding  to  procure  a  reformation  and  make  the  policy 
conform  to  the  mutual  intention  of  the  parties.  There  can 
be  no  doubt  that  under  the  practice  in  this  state,  appellee 
might  have  filed  an  amended  petition  asking  for  a  reforma- 
tion of  the  policy  and  for  a  judgment  thereon  as  reformed. 
But  this  must  have  been  addressed  to  the  equity  side  of 
the  court,  and  would  not  differ  essentially  from  what  we 
now  have  in  the  case  at  bar.  The  contention  that  appellee 
in  bringing  the  action  at  law  elected  to  treat  the  policy 
valid  as  written  can  not  be  sustained.  An  examination 
of  the  petition  filed  in  the  action  at  law  discloses  that  Mary 
^.  Fuller  pleaded  that  she  was  the  sole  owner  of  the  prop* 
^rty,  and  that  the  policy  issued  was  issued  for  her  sole  use 
aiid  benefit,  so  tiiat  the  position  of  app<dlee  has  not  bMli 
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changed  during  the  progress)  of  the  litigation  in  any  ma- 
terial particular.  Appellant  has  not  changed  its  position, 
waived  any  of  its  rights,  or  been  put  in  any  worse  position 
by  the  fact  that  appellee  instituted  this  suit  in  equity  to 
procure  a  reformation  of  the  policy  and  a  judgment 
thereon  in  the  same  proceeding.  Nor  has  appellant  in  any 
way  been  prejudiced  by  the  fact  that  appellee's  testate 
commenced  an  action  at  law,  inasmuch  as  the  trial  court 
taxed  the  costs  of  that  action  to  appellee. 

In  this  case,  appellee's  testate  did  not  seek  to  proceed 
with  her  action  at  law  when  confronted  with  the  answer 
llled  by  appellant,  but  a  suit  in  equity  was  instituted 
asking  to  have  the  action  at  law  stayed  until  a  reforma- 
tion of  the  policy  could  be  obtained ;  that  the  two  proceed- 
ings be  consolidated,  and  a  judgment  entered  for  the 
amount  found  due  on  the  policy  after  reformation.  It  is 
thus  very  apparent  that  the  doctrine  of  the  election  of 
remedies  can  have  no  application  to  the  facts  in  this  con- 
troversy. 

Appellant  cites  in  support  of  its  contention  Washburn 
r.  Oreat  Western  Insurance  Companjf,  114  Mass.,  175.  It 
was  there  held :  "One  who  files  a  bill  in  equity  to  reform 
a  policy  of  insurance  by  striking  out  a  clause  of  warranty, 
and  who  afterw^ards  begins  an  action  at  law  upon  the 
policy  as  written,  alleging  compliance  w^ith  the  warranty 
and  after  a  trial  upon  that  issue  has  judgment  rendered 
against  him,  has  elected  his  remedy  and  waived  his  right 
to  prosecute  further  his  bill  for  the  reformation  of  the 
policy. ^^  The  case,  we  think,  is  distinguishable  from  that 
in  hand.  In  that  case,  after  an  adverse  decision  upon  the 
claim  that  he  had  complied  with  the  clause  of  warranty, 
the  plaintiflF  sought  to  prosecute  his  abandoned  equity  suit 
in  order  to  show  that  he  had  never  agreed  to  the  provisions 
contained  In  the  warranty.  Manifestly,  in  fairness,  he 
could  not  be  permitted  to  do  this.  His  conduct  was  clearly 
calculated  to  mislead  and  prejudice  the  defendant.  He 
could  not  be  permitted  to  say  that  he  had  complied  with 
the  warranty,  and  should  therefore  recover,  until  he  found 
U 
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out  that  he  had  not  complied  therewith,  and  decision  Avas 
rendered  against  him  upon  that  claim,  and  then  in  another 
action  seek  to  phow  that  he  had  never  agn^^d  to  the  war- 
ranty. In  the  case  at  bar,  on  the  contrary,  the  pleading^ 
in  the  two  proceedings  are  clearly  made  dependent  upon 
and  auxiliary  to  each  other.  In  the  equity  suit  it  is  sought 
to  have  the  law  action  stayed  until  the  policy  in  a  proper 
proceeding  could  be  made  to  conform  to  the  facts,  not 
facts  contrary  to  but  in  harmony  with  those  clearly  dis- 
closed in  the  petition  in  the  law  action.  Neither  appellee 
nor  his  testate  at  any  time  sought  to  base  a  recovery  upon 
facts  materially  different  from  those  alleged  and  found 
by  the  trial  court  to  be  true  in  the  equity  suit.  It  is,  there- 
fore, apparent  that  the  case  cited  does  not  govern  the  caae 
at  bar.  It  follows  that  the  contention  that  the  petition  in 
equity  failed  to  state  facts  entitling  appellee  to  equitable 
relief  can  not  be  sustained. 

The  contention  that  proofs  of  loss  were  insufficient  must 
be  disposed  of  adversely  to  appellant,  because  it  is  ap- 
parent from  the  pleadings  in  both  actions,  that  appellant 
has  from  the  outset  and  does  still  now  deny  all  liability  on 
the  policy,  for  the  reason  that  the  estate  of  W.  C.  Heddle- 
son,  in  whose  name  the  policy  was  written,  has  no  insur- 
able interest  in  the  property  destroyed.  It  has  been  re- 
peatedly held  that  notice  of  proofs  of  loss  is  waived,  when 
the  insurance  company  denies  liability  on  the  ground  that 
the  policy  was  not  in  force  when  the  loss  occurred.  Oer- 
man  Insurance  &  Savings  Institution  v.  Kline,  44  Neb,, 
395;  Duelling  House  Insurance  Co.  v.  Brewster,  43  Neb., 
528;  Phenix  Insurance  Co,  v.  Bacheldcr,  32  Neb.,  490; 
Omaha  Fire  Insurance  Co.  v.  Dierks  &  ^^Mte,  43  Neb., 
473;  Mtna  Insurance  Co.  v.  Simmons.  49  Neb.,  811. 

It  is  next  contended  that  the  proof  is  wholly  insufficient 
to  establish  a  mistake  of  fact,  and  that  no  mistake  having 
been  established,  the  trial  court  was  powerless  to  reform 
the  policy.  Upon  this  question,  Ernest  Folsom,.who  wafi 
the  a:gent  of  appellant,  testific^d  regarding  his  conversation 
with  Mrs.  Fuller,  in  part,  as  follows : 
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Q.  State  what  conversation  you  had  on  the  subject  of 
how  to  write  the  policy? 

A.  In  the  rooms  of  the  Oriental  Hotel  the  conversation 
came  about  in  this  way:  We  had  just  settled  up  a  loss 
which  had  occurred  under  some  previous  insurance,  and  I 
asked  her  how  those  proofs  should  be  signed  on  the  insur- 
ance under  the  former  policies  written  in  the  name  of  W. 
C.  Heddleson,  and  as  I  supposed  written  during  his  life- 
time. He  was  dead  and  she  represented  his  estate  in  the 
matter  of  settlement  and  adjustment,  and  she  said,  "I  am 
the  sole  representative  of  my  uncle,  and  he  has  left  every- 
thing to  me.  I  have  his  will  here  in  my  trunk."  And  con- 
sequently those  proofs  were  made  up  and  signed  as  the 
estate  of  W.  C.  Heddleson,  deceased,  by  Mary  F.  Fuller, 
sole  heir.  Then  we  canceled  one  or  two  policies,  and  they 
were  rewritten  in  the  same  way,  and  I  asked  her  why  she 
had  never  seen  that  the  will  was  probated,  and  she  said 
that  she  did  not  care  to  incur  the  expense;  there  was  no 
other  heir  and  whatever  interest  there  was  in  the  estate 
was  hers.  And  consequently  at  the  time  Mr.  Burr  refers 
to,  we  were  there  settling  another  loss  which  occurred  after 
the  first  one  of  which  I  spoke,  and  was  not  the  one  con- 
cerning which  there  is  a  controversy  now.  I  said  to  her, 
"The  insurance  on  your  building  will  expire  soon,"  and 
she  said,  "You  will  renew  it,  won't  you?"  and  I  said  I 
would. 

Appellee,  who  ^as  a  sub-agent  for  Folsom,  and  who 
wrote  one  of  the  j)olicies  on  the  same  property  at  the  same 
time,  testified  as  follows: 

Q.  Among  other  properties  you  insured  on  the  5th  of 
September,  1899,  did  you  insure  this  same  property? 

A.  On  the  6th  of  September,  yes,  sir.  If  I  remembei 
right,  that  was  the  6th. 

Q.  Who  for? 

A.  For  Mary  F.  Fuller.    ♦    ♦      ♦ 

Q.  After  you  wrote  tip  that  policy,  what  did  you  do 
with  it,  wh(*re  did  you  go  with  it.? 

A.  I  took  this  policy  down  to  Folsom's  office  after  I 
wrote  it  up.  ♦    *    ♦ 
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Q.  Now  state  what  was  said  between  you  and  Folsom. 

A.  I  gave  Mr.  Folsom  the  policy,  and  be  looked  at  it,  and 
said,  "Mr.  Lansing,  you  have  written  this  policy  wrong." 
1  said  I  did  not.  He  said,  "The  estate  of  Heddleson." 
"No,"  I  said,  "Mary  F.  Fuller,  she  is  the  sole  owner 
by  will,  deed  and  every  other  way,  and  if  you  have  got 
your  polices  written  any  other  way  you  ought  to  make  an 
indorsement,  and  i='pend  two  cents,  and  inform  the  com- 
pany of  it,  and  there  never  would  be  any  trouble  here- 
after." He  said  it  did  not  make  any  difference  which  way 
this  was  written;  it  is  all  right  any  way.  I  said,  "All 
right,"  and  handed  .him  the  policy,  and  he  paid  me  the 
commission  or  premium,  because  I  had  written  the  policy 
for  him  for  Mary  F.  Fuller. 

A.  D.  Burr,  who  was  also  an  agent  for  appellant,  and 
who  at  the  time  the  policy  was  written  was  working  for 
Polsom  as  sub-agent,  and  who  was  present  with  Folsom  at 
the  time  he  had  the  conversation  with  Mary  F.  Fuller, 
also  testified  that  he  knew  the  property  belonged  to  Mrs. 
Puller,  and  that  in  writing  the  policy  he  had  renewed  it 
in  the  same  name  as  the  preceding  policy,  viz.,  "The 
estate  of  W.  C.  Heddleson."  Appellee's  testate  only  had 
the  policy  a  very  short  time  before  the  fire  occurred,  and 
there  is  no  testimony  tending  to  show  that  she  knew  that 
the  policy  was  written  in  the  name  of  the  estate  of  W.  C. 
Heddleson  rather  than  in  her  own  name.  It  is  clearly 
disclosed  by  the  evidence  that  she  informed  the  agents 
of  appellant  that  she  was  the  sole  owner  of  the  property, 
and  that  no  one  else  had  any  interest  therein.  Folsom,  tbe 
agent  of  appellant,  fully  understood  that  she  owned  the 
property,  although  he  did  not  know  that  she  had  a  deed, 
but  supi)(>sed  that  she  only  had  an  unprobated  will. 
But  aj^ent  Lansing,  who  wrote  one  of  the  policies,  in- 
formed Folsom  that  Mrs.  T'uller  was  the  owner  of  the 
property,  not  only  under  an  unprobated  will,  but  also  by 
deed  and  "in  every  rther  way."  So  there  can  be  no  doubt 
that  at  the  time  tlie  insurance  was  written,  appellant, 
through  its  agents,  knew  the  condition  of  the  title,  knew 
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that  Mrs.  Puller  was  the  sole  owner  of  the  property,  and 
it  would  seem  could,  therefore,  by  no  possibility  be  de- 
ceived as  to  the  insurable  interest.  We  have  then  a  situa- 
tion in  which  both  parties  knew  the  actual  state  of  the  title, 
and  were  both  in  good  faith  attempting  to  consummate  a 
valid  contract  of  insurance  thereon.  Appellee's  testate 
seems  to  have  relied  entirely  upon  the  agent  of  appellant 
correctly  writing  the  policy,  having  given  him  the  ex^uct 
facts.  We  are  clearly  of  the  opinion  that  the  record  dis- 
closes a  case  entitiing  appellee  to  equitable  relief,  and 
that  a  court  of  equity,  under  the  facts  stated,  would  grant 
reformation.  We  think,  however,  that  the  cdse  as  made, 
is  more  a  mistake  of  law  than  one  of  fact.  The  parties 
seem  not  to  have  been  mistaken  aa  to  where  the  title 
rested,  but  rather  mistook  the  import  of  the  language 
used,  both  seemingly  being  under  a  misapprehensiop  as  to 
which  name  the  policy  should  run  in. 

In  2  Pomeroy,  Equity  Jurisprudence  [2d  ed.],  section 
845,  it  is  said:  ^^If  on  the  other  hand,  after  making  w 
agreement,  in  the  process  of  reducing  it  to  a  written  tofjn 
the  instrument,  by  means  of  a  mistake  of  law,  fails  to 
express  the  contract  which  the  parties  actually  entered 
into,  equity  will  interfere  with  the  appropriate  relief, 
either  by  way  of  defense  to  its  enforcement,  or  by  cancella- 
tion, or  by  reformation,  to  the  same  extent  as  if  the  failure 
of  the  writing  to  express  the  real  contract  was  caused  by 
a  mistake  of  fact.  In  this  instance  there  is  no  mistake 
as  to  the  legal  import  of  the  contract  actually  made;  but 
the  mistake  of  law  prevents  the  real  contract  from  being 
embodied  in  the  written  instrument'' 

In  Maher  v.  The  Hibernia  Insurance  Co.,  67  N.  Y.,  283, 
it  is  said:  ''Where  the  complaint  in  an  action  upon  a 
policy  of  fire  insurance,  sets  forth  facts  showing  that  the 
parties  were  mistaken  as  to  the  effect  of  the  language  used, 
the  averments  are  suflBicient  to  authorize  a  reformation  of 
the  contract,  although  there  is  no  direct  allegation  of  a 
mistake  of  fact." 

Ib  the  case  at  bar,  even  though  it  should  be  found  that 
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there  is  a  failure  of  proof  as  to  a  mistake  of  fact,  it  is  ap- 
parent that  there  was  a  misconception  of  the  parties  as 
to  the  legal  import  of  the  language  used  to  effectuate  the 
contract  which  they  intended  to  make.  There  is  no  doubt, 
however,  under  the  evidence,  as  to  the  actual  contract,  the 
contract  which  both  parties  had  in  mind,  and  it  follows 
that  equity  has  power  to  grant  relief  against  the  mistake. 
Throughout  the  trial,  both  appellee  and  appellee's  testate 
persistently  clung  to  the  theory  that  the  latter  was  the 
sole  owner  of  the  property  insured,  that  appellant  was 
aware  of  this  fact  and  that  she  made  no  effort  to  conceal 
this  fact,  and  we  fail  to  discover  anything  in  the  proof  to 
support  the  theory  that  by  the  commencement  of  the  action 
at  law,  and  its  subseciuent  consolidation  with  the  suit  in 
equity,  appellant  was  at  any  time  placed  at  a  disadvan- 
tage, or  suffered  any  infringement  of  its  rights. 

It  is  finally  contended  that  the  court  erred  in  taxing 
attorneys'  fees  in  the  sum  of  |125  against  appellant.  In 
the  case  of  Lancashire  Insurance  Company  v.  Bush,  60 
Neb.,  116,  this  court  held  that  the  section  of  the  statute, 
section  45,  chapter  43  [Annotated  Statutes,  section 
6476],  under  which  the  trial  court  assessed  this  fee,  was  a 
valid  exercise  of  the  legislative  power,  and  was  constitu- 
tional, and  we  do  not  care  to  re-examine  the  question  at 
this  time. 

After  an  examination  of  the  entire  record,  we  are  con- 
vinced that  the  judgment  of  the  trial  court  is  right,  and  it 
is,  therefore,  recommended  that  the  same  be  aflBirmed. 

Hastings,  C,  concurs. 

Affirmed. 
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James  F.  Lansing^  Executor  of  the  Last  Will  and 
Testament  of  Mary  P.  Fuller,  Deceased,  appellee, 
V.  Milwaukee  Mechanics'  Insurance  Company,  ap- 
pellant. 

FiLKD  Febbuabt  4,  1903.    No.  12,174. 
Commissioner's  opinion.    Department  No.  1. 
Insurance:  Coiitba.ctb:   Refobmation  in  Equity. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirmed. 

Ricketts  d  Ricketts,  for  appellant. 

Lionel  G.  Burr,  Elmer  E,  Spencer  and  Willwrd  E,  Stew- 
prt,  contra^ 

KiRKPATRICK,  C. 

The  facts  in  this  case  are  the  same  as  those  in  the  caso 
of  LanHing  v.  The  Gammercial  Union  Assurance  Co.,  Lim- 
ited, ante,  paji^e  140,  an  opinion  in  which  is  filed  at  thiiJ 
flitting.  The  judgment  in  that  case  ought  to  control  the 
judgment  in  this. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  in  this  case  be  affirmed. 

Hastings,  G.^  concurs. 

Affirmed. 


Dakota  County,  Nebraska,  v.  R.  P.  Eastcott. 

Piled  Febbuabt  4,  1903.    No.  12,238. 

Commissioner's  opinion.     Department  No.  1. 

1.  Sherlifs  and  Constables:  Authobity  to  Emvloy  Guabd:  Ltabiijtt 
OF  Counties.  By  the  provisions  of  sp-^tirn  5.  chapter  28.  Compiled 
Statutes  [Annotated  Statutes,  section  9031],  the  sheriff  has  au- 
thority to  employ  a  guard  for  prisoners  when  actually  necessary 
and,  when  such  guard  is  necessary,  the  county  is  liable  for  his 
compensation  at  %2  per  day.    Ocge  County  v.  Kyd,  38  Neb.,  164. 
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2.  Sheriffs  and  Constables:  Negbssitt  vor  Ouaed:  Byidbnob  Sxtfticient. 
EMdence  in  this  case  held  to  support  trial  court's  finding  that  a 
guard  was  necessary. 

Ebeob  from  the  district  court  for  Dakota  county. 
Tried  below  before  Graves,  J.    Affirmed. 

Wm.  P.  Warner,  County  Attorney ^  for  plaintiflF  in  error. 

jB.  E.  Evans,  contra. 

Hastings,  C. 

Defendant  in  error  presented  three  accounts  assigned 
to  him  by  the  sheriff  of  Dakota  county  for  services  as  a 
^ard  at  the  jail  while  prisoners  were  in  confinement. 
Each  of  the  three  accounts  were  rejected  by  the  county 
commissioners ;  in  each  case  an  appeal  was  taken,  and  in 
the  district  court  the  three  accounts  were  consolidated  and 
were  tried  to  the  court.  The  answer  of  the  county  denied 
that  there  were  prisoners  in  confinement  in  the  jail  during 
all  of  the  time  for  which  payment  was  claimed;  denied 
that  there  was  any  necessity  for  the  employment  of  a 
special  guard  during  any  of  the  time,  and  denied  that  the 
sheriff  ever  employ^  the  plaintiflF  as  a  guard  on  behalf  of 
the  county,  and  alleges  that  if  he  had,  the  county  would 
not  be  bound,  as  the  sheriflF  had  no  authority  to  employ  a 
guard.  The  trial  court  found  in  favor  of  the  plaintiff  and 
entered  judgment  against  the  county  for  |295.  From  this 
judgment  error  is  taken. 

It  is  claimed  that  the  court  erred  in  admitting  any  evi- 
dence over  the  county's  objection  that  no  cause  of  action 
was  stated  in  the  petition ;  that  the  findings  of  the  court 
are  not  supported  by  the  evidence  and  are  contrary  to  it 
and  contrary  to  law,  and  that  the  judgment  is  not  sup- 
ported by  sufllcient  evidence.  The  only  questions,  there- 
fore, which  need  be  considered,  are  the  suflSciency  of  the 
petitions  to  state  a  cause  of  action,  and  the  sufficiency  of 
the  evidence  to  sustain  the  finding. 

The  petitions  sufficiently  set  forth  the  necessity  of  a 
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gaard  and  the  employment  of  the  plaintiff  and  the  assign- 
ment of  the  sheriff's  claim  to  him.  They  are  objected  to  on 
the  ground  that  they  do  not  allege  any  authority  from  the 
county  commissioners.  But  in  the  case  of  Oage  County  v. 
Kydy  38  Neb.y  164,  it  is  held  that  the  sheriff  has  control  of 
the  jail  and  that  when  extra  guards  are  actually  necessary, 
section  5  of  chapter  28  of  the  Compiled  Statutes  of  Ne- 
braska [Annotated  Statutes,  section  9031],  provides  that 
the  county  shall  pay  f 2  a  day  for  them. 

The  petitions  seem  to  be  sufficient  and  the  only  issue 
arising  seems  to  be  as  to  the  necessity  of  such  a  guard. 
An  examination  of  the  bill  of  exceptions  shows  that  the 
finding  of  the  trial  court  is  not  entirely  unsupported  on 
this  point.  There  were  three  different  prisoners  in  the 
jail  during  the  time  covered  by  these  claims.  At  one  time 
during  this  interval  efforts  were  made  to  effect  an  escape. 
The  cage  with  metal  bars  inside  the  jail  walls  is  of  such 
a  character  that  to  prevent  the  cutting  of  the  bars  by  an 
enterprising  prisoner,  it  is  necessary  that  some  one  re- 
main within  hearing.  It  is  true  that  the  principal  func- 
tion of  this  guard  was  to  sleep  in  the  sheriff's  office  im- 
mediately adjoining  the  jail.  The  claimant  admits  that 
he  did  not  r^nain  awake  all  of  any  night. 

We  are  not  prepared  to  say,  however,  that  the  finding 
of  the  trial  court  is  not  supported  by  evidence,  and  it 
seems  clear  that  the  intent  of  the  statute  was  to  give  the 
sheriff  power  to  provide  for  an  emergency  and  make  him 
responsible  for  its  actual  occurrence  before  incurring  the 
expense  permitted  by  the  law. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

EiRKPATBiCK  and  LOBINQISE,  CC,  concur. 

AniBMBD. 
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Day  &  Frees  Lumber  CJompany,  appellant,  v.  Noblb  W. 

BlXBY   ET   AL.,    appellees. 

Filed  Febbuabt  4,  1903.    No.  12,245. 
Commissioner's 'opinion.    Department  No.  1. 

1.  Appeal  and  Error:     Findings:     Disputed  Questions  or  Fact.    The 

findings  of  a  trial  court  upon  disputed  Questions  of  fact  will  not  be 
disturbed  if  sustained  by  sufficient  competent  evidence. 

2.  Principal  and  Agent:  Authority  of  Agent:   Liabujtt  or  Pbincipai^ 

In  the  absence  of  restrictions  upon  the  agent's  powers  known  to 
those  who  deal  with  him,  his  acts  within  the  apparent  scope  of  his 
authority  will  bind  the  principal. 

3.  Principal  and  Agent:     Authobitt  or  Agent:     Mechanic's  Likf, 

Waives  or  Right  to:  EvroENCs  Sufficient.  Elvidence  examined, 
and  held  sufficient  to  sustain  the  finding  that  the  agent  had  power 
to  waive  the  right  to  a  mechanic's  lien. 

4.  Appeal  and  Error:     Trial  bt  Jury,  Right  to:     Review  of  B«bbob. 

The  question  whether  a  party  is  entitled  to  a  jury  trial  upon  an 
issue  presented  by  his  pleading  can  not  be  determined  upon  appeal, 
but  must  be  presented  by  petition  in  error. 

Appeal  from  the  district  court  for  Nuckolls  county. 
Tried  below  before  Letton,  J.    Ajfjfirmed. 

W.  F.  Buck,  for  appellant. 

F.  H.  StubbSy  contra. 

BiRKPATRICK,  C. 

This  is  a  suit  brought  in  the  district  court  for  Nuckolls 
county  by  the  Day  &  Frees  Lumber  Company  ap;ainst 
Noble  W.  Bixby  and  Wallace  Bruce  for  the  foreclosure 
of  a  mechanic's  lien.  The  petition  is  in  the  usual  form 
and  discloses  that  Bixby  owned  certain  lots  in  the  town 
of  Hardy  in  Nuckolls  county;  that  Bruce  was  a  contrac- 
tor and  had  agreed  to  furnish  materials  and  erect  a  build- 
ing upon  the  lots.  Bruce  purchased  the  material  from 
appellant  and  failed  to  pay  therefor.  An  account  in 
writing  of  the  materials  furnished  to  Bruce,  the  contrac- 
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top,  was  prepared  by  api)ellant  as  required  by  law  and 
filed  in  due  time.  There  is  a  prayer  for  foreclosure  of 
the  lien.  An  answer  was  filed  by  Bruce  admitting  t^ll 
the  allegations  of  the  petition.  The  answer  filed  by  Noble, 
the  owner,  admitted  his  ownership  of  the  lots,  the  mak- 
ing of  the  contract  with  Bruce,  and  the  erection  of  the 
building  in  accordance  with  the  contract;  and,  in  addi- 
tion,  pleaded  that  appellant's  lumber  yard,  situated  in 
the  town  of  Hardy,  was  under  the  general  management 
and  control  of  one  Charles  Hayes,  who  resided  at  Hardy ; 
that  said  Hayes  had  full  authority  to  sell  lumber  and 
building  material,  for  cash  or  on  credit,  and  to  file  and 
waive  the  filing  of  mechanics'  liens;  that  on  or  about 
August  21,  1900,  while  the  building  on  the  premises  was 
in  course  of  construction,  the  said  Hayes,  agent  and  man- 
ager of  appellant,  informed  appellee  Bixby,  that  he  con- 
sidered Bruce,  the  contractor,  good  for  the  payment  of 
all  material  furnished  to  him  for  the  erection  of  the  build- 
ing, and  that  appellant  was  looking  to  the  said  Bruce 
alone,  and  to  no  one  else,  for  the  payment  of  the  account 
of  materials  furnished,  and  that  appellant  would  not  hold 
appellee  Bixby,  for  the  payment  of  the  material  or  any 
part  thereof;  that  acting  upon  this  information  appellee 
thereafter  paid  Bruce  a  large  sum  of  money,  aggregating 
about  $375,  and  much  more  than  enough  to  satisfy  the 
lien  claimed  by  appellant;  that  except  for  the  statement 
made  by  the  agent  and  manager  of  appellant  that  it  would 
look  to  the  contractor  alone  for  the  payment  of  the  ma- 
terial, appellee  would  have  retained  suflBicient  money  in 
his  hands  for  the  purpose  of  satisfying  the  amount 
claimed  as  a  lien  by  appellant.  To  this  answer  there  was 
filed  for  reply  a  general  denial. 

Trial  was  had  which  resulted  in  a  finding  and  judg- 
ment against  appellant,  decreeing  that  the  mechanic's 
lien  should  be  canceled  of  record.  The  cause  is  brought 
to  this  court  upon  appeal. 

There  is  a  sharp  confiict  in  the  evidence  r^arding  the 
statement  claimed  to  have  been  made  by  Hayes,  the  man- 
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mg&t  for  appellant.  The  teetimoay  of  Bixbj  ui>oii  tUa 
qaeation  is  as  folio wb:  After  stating  that  he  had  had  a 
conversation  with  Hayes  in  the  presence  of  Dr.  Baugnes 
in  Hardy,  he  was  asked  to  giye  the  details  of  the  convw- 
sation.    He  said : 

^'We  walked  across  the  street  from  the  postofflce, 
across  to  my  building  which  is  opposite  to  the  postofflce, 
and  we  commented  on  subjects  in  general  during  the  pass- 
age across  the  street.  We  walked  over  to  the  front  of  this 
new  building  *  *  *  and  I  stated  to  Mr.  Hayes  that  I 
wanted  to  know — now,  of  course,  I  can't  give  you  the 
exact  language  of  this  conversation. 

Q.  Gk>  on  and  do  it  as  near  as  you  can. 

A.  I  wanted  to  know  whether  they  were  looking  to  me 
or  whether  they  were  looking  to  Mr.  Bruce,  or  whether 
they  were  going  to  hold  me  for  the  material  going  into 
the  building  purchased  by  Mr.  Bruce.  I  stated  to  him 
that  I  was  advancing  money  to  Mr.  Briico  right  along,  had 
been  since  the  building  was  commenced,  all  that  was  due 
him  at  that  time,  and  I  wanted  nothing  against  the  build- 
ing when  it  was  completed.  ♦  ♦  ♦  Mr.  Hayes  stated  to 
me  that  he  considered  Mr.  Bruce  good  for  the  account 
He  stated  that  Bruce  had  a  running  account  with  them 
right  along,  and  they  considered  him  good.  They  did  not 
want  me  to  think  that  they  were  looking  to  me  for  the 
money,  or  expected  to  look  to  me.  The  matter  was  men- 
tioned to  me  at  that  time,  f  75,  which  Mr.  Hayes  said  he 
would  like  to  get  to  pay  some  freight  with.  As  I  had  paid 
him  a  few  dollars  before  that,  an  order  for  f 55,  I  stated 
that  fact  and  told  him  that  as  much  as  there  was  nothing 
due  Mr.  Bruce,  I  did  not  feel  like  paying  any  further 
orders.  I  think  the  matter  was  mentioned,  and  he  made 
some  remark  about  Mr.  Bruce  burning  the  brick  at 
Superior  and  selling  them,  and  supposed  he  had  money 
to  pay  them  if  they  needed  f  55,  they  could  get  it  i^ 
Superior.  If  I  remember  correctly,  he  stated  the  account, 
— ^well,  he  said  it  was  charged  to  Mr.  Bruce.  I  do  not 
ramember  whether  he  said  the  account  was  carried  at 
their  jsxd  or  not;  I  am  not  sure  as  to  that. 
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Q.  Who  did  Mp.  Hayes  say  to  you  that  they  looked  to 
f^p  their  money? 

A.  He  told  they  looked  to  Mr.  Bruce, — and  further,  be- 
fore I  forget  it — Mr.  Hayes  asked  me  to  say  nothing  to 
Mr.  Bruce  about  him  asking  me  for  that  f75. 

Dr.  Baugues,  being  called  as  a  witness,  testified  to  the 
conversation  between  Bixby  and  Hayes  substantially  in 
the  same  language.  Hayes,  called  for  appellant,  denied 
positively  ever  having  had  the  conversation,  or  of  making 
the  statement;  and  it  was  further  claimed  on  behalf  of 
appellant  that  Hayes  had  no  authority  to  waive  the  filing 
of  mechanics'  liens. 

The  testimony  shows  that  Bixby  paid  to  Bruce  after 
this  conversation  something  like  f 400,  paying  him  in  full 
for  all  that  was  due  upon  the  contract.  It  is  also  shown 
that  Hayes  had  charge  of  the  lumber  yard  at  Hardy  be- 
longing to  appellant;  that  Day  was  president  of  the  cor- 
poration, and  resided  at  Superior  and  came  to  Hardy  once 
or  twice  H  week,  and  had  the  general  supervision  of  the 
business.  The  trial  court  was  justified  in  finding  and  no 
doubt  did  find  that  Hayes  had  general  charge  and  control 
of  the  lumber  yard  of  appellant  situated  at  Hardy ;  and 
that  he  made  the  statement  to  Bixby,  as  already  stated; 
and  that  Bixby,  relying  upon  these  statements,  paid  to 
Bruce  the  money  in  full  for  all  that  was  due  him. 

It  is  contended  on  the  part  of  appellant  that  Hayes  M 
manager  had  no  authority  to  waive  the  mechanic's  lien 
in  question. 

We  are  of  opinion  that  this  contention  can  not  be 
sustained.  The  undisputed  testimony  discloses  that  Hayes 
was  advertised  in  the  county  papers  as  the  manager  of 
appellant's  lumber  yard  at  Hardy.  It  is  further  dis- 
closed that  he  sold  lumber  for  cash  and  on  credit,  as  he 
saw  fit;  except  that  Day,  the  president  of  the  company, 
testified  that  he  did  not  usually  sell  lumber  on  credit  ex- 
ceeding the  sum  of  |200  without  consulting  him;  and 
Hayes  testified  that  he  usually  consulted  Day  before  mak- 
ing sales  on  credit  exceeding  |100.    He  also  testified  that 
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he  prepared  mechanics'  liens  and  sent  them  to  Day  at 
Superior  to  file  as  he  saw  fit,  but  also,  that  where  he 
thought  the  parties  good,  he  did  not  in  all  cases  make  out 
mechanics'  liens  for  filing.  There  is  no  testimony  showing 
OP  tending  to  show  that  Bixby  knew  of  any  restrictions 
upon  the  authority  of  Hayes  in  the  management  of  ap- 
pellant's business.  Appellant  is  a  corporation  and  of 
course,  can  only  act  through  its  officers  and  agents. 
There  can  be  no  doubt  that  appellee  had  a  right,  under 
the  circumstances,  to  assume  that  Hayes,  the  manager, 
had  full  control  of  appellant's  business  at  Hardy.  Brown 
V.  Eno,  48  Neb.,  538.  Upon  this  point  the  case  at  bar  seems 
to  be  in  all  material  respects  like  that  of  Whitelake  Lum- 
ber Co.  V.  Stone,  19  Neb.,  402,  which  appellant  concedes 
to  be  based  upon  sound  principles.  In  Lingonner  v.  Amb- 
ler, 44  Neb.,  316,  it  is  said:  "To  create  an  estoppel  in 
pais,  the  party  in  whose  favor  the  estoppel  operates  must 
have  altered  his  position  in  reliance  upon  the  words  or 
conduct  of  the  party  estopped." 

In  the  case  at  bar,  Bixby  seems  to  have  put  the  question 
directly  to  Hayes  for  the  purpose  of  determining  whether 
the  company  was  selling  the  material  on  the  credit  of  the 
contractor  or  was  relying  upon  its  right  to  a  mechanic's 
lien.  Hayes  must  have  known  the  purpose  of  the  inquiry, 
and  that  Bixby  would  rely  upon  his  answer,  and  act  ac- 
cordingly. After  his  statement  that  they  regarded  the 
contractor  good,  that  he  had  an  account  with  them  for  a 
good  while,  and  repeatedly  paid  his  bills,  and  that  they 
did  not  want  Bixby  to  think  that  they  were  looking  to  him 
for  the  payment  of  the  material  furnished,  it  would  be 
inequitable  to  allow  appellant  to  change  its  position  and 
insist  upon  its  lien. 

It  is  finally  contended  by  appellant  that  under  the 
issues  presented  by  the  answer,  it  was  entitled  to  a  jury 
trial.  This  contention  can  not  be  sustained.  The  record 
does  not  disclose  that  appellant  demanded  a  jury  trial; 
and  even  if  request  had  been  duly  made  and  refused  )iy 
the  trial  court,  the  correctness  of  the  ruling  could  act  be 
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presented  in  this  court  upon  appeal.     The  finding  and  • 
judgment  of  the  trial  court  seem  to  be  in  accordance  with 
law,  and  it  is  recommended  that  the  same  be  affirmed. 


Hastings  and  Lobingieb,  CC,  concur. 


Affirmed. 


The   Fidelity    Mutual  Fieb   Insurance   Company   v. 

James  P.  Lowe  bt  al. 

Filed  Febbuabt  4,  1903.    No.  12,298. 
Commissioner's  opinion.    Department  No.  1. 

1.  Insurance:    Application:    Principal  and  Agent:    Entry  of  False 

Answers  by  Agent:  Liability  of  Principal.  An  agent  for  ab 
insurance  company,  authorized  to  solicit  insurance,  and  receive,  fill 
out  and  transmit  applications  for  insurance,  binds  the  company 
which  he  represents  in  all  knowledge  received  by  him  in  the 
filling  out  of  the  application;  and  where  an  applicant  in  good  faith 
states  the  answers  truthfully,  and  the  agent  with  knowledge  of  the 
facts,  enters  false  answers,  and  the  policy  is  issued  thereon,  the 
wrong  of  the  agent  will  be  imputed  to  his  principal,  and  the 
company  will  be  estopped  by  the  statements  of  its  agent. 

2.  Insurance:    Mbmbebship  During  Negotiations:     Acts   of  Agent: 

Liability  of  Principal.  The  holder  of  a  certificate  of  insurance 
in  a  mutual  insurance  company  under  the  act  of  1891,  while  in 
legal  theory  he  is  a  member  of  the  company,  does  not  become  such 
until  the  policy  is  issued;  but  during  the  negotiations  for  insur- 
ance, the  agent  of  a  mutual  company  stands  upon  the  same  basis 
as  the  agent  of  a  stock  company,  and  his  acts  are  equally  binding 
upon  his  principal. 

3.  Insurance:   AppLic#rioN:   Principal  and  Agent:   Policy:   Effect  on 

Prior  Acts  of  Agent.  Persons  dealing  with  an  agent  of  an 
insurance  company  are  not  bound  by  latent  restrictions  upon  his 
powers;  nor  can  restrictions  stated  in  the  policy  subsequently 
Issued  relate  back  to  the  acts  of  the  agent  in  and  about  the 
preparation  of  the  application  for  insurance. 

4.  Trial:   Jury,  B^nction  of:   Witnesses:   Verdict:   EvroBNCE:   Appeal 

AND  Error.  The  jury  are  the  sole  judges  of  the  credibility  of 
Fitnesses,  and  their  verdict  upon  disputed  (|uestlons  of  fact.  If 
sustained  by  sufficient  competent  testimony,  is  conclusive. 

5.  Insurance:  Attorneys'  Fees:    Objection  First  in  Appellate  Court. 

In  aa  iKstion  a^inst  an  insurance  company,  under  sections  43  and 
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4S»  article   1,  chapter   43»   Ck>mpiled   SUtutei/  lg99   (AiUiotat«4 

Statutes,  sections  6474,  6476],  the  court  upon  application  and 
after  a  hearing,  adjudged  that  )100  was  a  reasonable  attorney's 
fee,  and  taxed  the  same  against  defendant,  who  thereupon  filed 
objections,  which  were  overruled.  Held,  That  an  objection  urged 
for  the  first  time  on  error  fn  this  court,  that  there  was  no  proof 
tliat  the  fees  taxed  were  reasonable,  can  not  be  considered. 

$.  Appeal  and  Error:  Evidbnce:  Rulings  on  Ajdmbbion.  Rulings  of 
the  trial  court  in  the  admission  and  exclusion  of  testimony 
examined,  and  held,  not  error. 

f.  Appeal  and  Error:  Instbuctions:  Rulinos  in  Givino  ahd  RBFtTSnie. 
Rulings  of  the  trial  court  in  the  giving  and  refusal  of  instruc- 
tions examined,  and  held,  not  erroneous. 

Error  from  the  district  court  for  Jefferson  county. 
Tried  below  before  Letton,  J.    Affirmed. 

Baldrige  &  DeBord,  for  plaintiff  in  error. 
W.  H.  Barnes  and  John  Heasty,  contra. 

EIlRKPATRICKy  O. 

The  judgment  presented  for  review  in  this  proceeding 
was  obtained  in  the  district  court  for  Jefferson  county 
by  James  P.  Lowe  and  Thomas  V.  Lowe,  a  partnership, 
against  the  Fidelity  Mutual  Fire  Insurance  Company 
upon  a  policy  of  fire  insurance  issued  September  17,  1899. 
By  the  terms  of  the  policy  the  risk  was  made  to  cover 
property  as  follows:  ?1,000  upon  a  frame  building  and 
additions  thereto,  and  f  2,000  upon  a  stock  of  agricultural 
implements  and  other  merchandise,  t'he  property  was 
totally  destroyed  September  27,  1899.*  Plaintiffs  allege 
the  fact  of  insurance  in  defendant  company,  their  com- 
pliance with  the  terms  of  the  policy,  the  loss  of  the  prop- 
erty by  Are,  and  pray  judgment  accordingly,  attaching  a 
copy  of  the  policy  to  the  petition.  In  answer,  defendant 
company  pleaded  that  plaintiffs  had  falsely  represented 
in  their  application  the  title  to  the  property,  the  incum- 
brances thereon,  and  had  falsely  represented  the  value  of 
the  property  insured.    For  reply  plaintiffs  stated  that  at 
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the  time  of  the  application,  they  had  truthfully  stated  all 
facts  inquired  about  to  said  company  through  its  agent, 
one  J.  M.  King,  that  the  application  was  written  out  by 
King,  who  had  full  knowledge  of  the  facts;  that  the  ap- 
plication was  signed  by  plaintiffs  and  delivered  to  King 
in  the  belief  that  King  had  full  authority  to  write  and 
take  said  application,  and  that  if  any  false  statements 
were  contained  therein,  they  were  made  by  the  defend- 
ant's agent;  and  that  the  defendant  company  was  estopped 
to  deny  the  validity  of  the  policy  by  reason  of  any  such 
false  statements. 

The  defendant  company  prosecutes  error,  alleging  that 
the  court  erred  in  the  instructions  given,  and  in  the  re- 
fusal of  others,  in  overruling  the  motion  for  a  new  trial, 
and  in  taxing  attorneys'  fees  of  flOO  to  defendant  com- 
pany, under  section  45,  article  1,  chapter  43,  Compiled 
Statutes,  1899  [Annotated  Statutes,  section  6476], 

The  testimony  shows  that  at  the  time  the  application 
was  written,  the  record  title  to  the  real  estate  was  in 
James  P.  Lowe,  and  that  there  was  an  incumbrance  of 
1500  on  the  same.  In  the  application  the  question  rela- 
tive to  incumbrance  on  the  real  estate  was  not  ansAvered, 
and  in  the  answer  to  the  question  of  ownership  it  was 
answered  that  the  lots  were  owned  b^  James  P.  Lowe  & 
Son.  The  plaintiffs  testified  that  the  answers  had  been 
truthfully  made,  while  the  agent  testified  that  they 
were  made  as  written.  The  question  was  purely  one  of 
credibility,  to  decide  which  was  peculiarly  the  province 
of  the  jury,  and  the  jury  having  found  for  plaintiffs,  and 
the  finding  being  supported  by  suflBcient  testimony,  it  will 

• 

be  considered  final ;  and  in  the  further  consideration  of  this 
case,  we  will  assume  that  plaintiffs  gave  the  answers  cor- 
rectly, and  that  they  were  inserted  as  written  by  the  agent 
with  knowledge  of  the  actual  facts.  This  presents  for 
consideration  the  question  whether  the  defendant  com- 
pany may  defeat  the  policy  because  certain  representa- 
tions with  reference  to  title  and  incumbrance  were  falsely 
written  in  the  application  upon  which  it  issued  the  policy, 
15 
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notwithstanding  such  answers  were  written  by  one  of  its 
soliciting  agents,  to  whom  the  actual  facts  were  truth- 
fully stated  by  the  applicant. 

The  theory  of  defendant  company  at  the  trial  was  and  is 
here  that  the  agent  had  no  authority  to  waive  the  require- 
ment that  the  application  should  truthfully  state  the  facts 
as  to  title  and  incumbrance,  that  the  defendant  company 
being  a  mutual  insurance  company  under  the  laws  of  this 
state,  had  no  power  to  waive  such  requirement,  and  that 
the  plaintiffs,  being  members  thereof,  must  be  held  con- 
clusively to  know  that  no  waiver  of  any  by-law  of  1±ie 
company  could  be  made  by  an  agent  thereof;  that  the  by- 
laws were  written  in  full  upon  the  policy  which  they  re- 
ceived,  and  that  they,  therefore,  had  actual  as  well  as 
constructive  notice  of  the  limitations  of  the  agent's  powers; 
that  they  can  not  now  recover  because  of  a  misrepresenta- 
tion in  their  application  material  to  the  insurance  risk. 

The  court  instructed  the  jury  that  if  the  facts  with 
reference  to  title  and  incumbrances  were  correctly  re- 
vealed by  plaintiffs  to  agent  King,  and  that  the  state- 
ments in  the  application  were  written  by  King  after  this 
communication  was  made  to  him,  the  policy  would  not  be 
void.  At  the  request  of  defendant  company,  the  court 
also  instructed  the  jury  that  if  they  found  that  the  plain- 
tiffs had  falsely  represented  the  facts  with  reference  to 
the  title  and  incumbrance  in  the  application,  and  that  de- 
fendant relied  thereon,  they  should  find  for  defendant; 
the  court,  however,  modifying  the  instruction  by  stating 
that  it  should  be  considered  in  connection  with  the  one 
heretofore  referred  to.  To  the  first  an  exception  was 
taken  by  defendant,  as  well  as  to  the  second  as  modified. 

We  tliink  the  instructions  were  correct  Upon  what 
principle  of  law  or  justice  can  defendant  company  avoid 
the  policy  because  of  a  false  answer  in  the  application, 
made,  not  by  the  insured,  but  by  its  own  agent?  Reserv- 
ing for  consideration  later  on  the  contention  of  defendant 
that  tliere  is  a  distinction  between  mutual  companies  or- 
ganized under  the  laws  of  1891,  and  stock  companies^  or 
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foreign  insurance  companies,  and  assuming  for  the  present 
that  no  such  distinction  in  fact  exists,  we  think  reason 
and  authority  unite  in  saying  that  defendant  company  is 
estopped  to  deny  the  validity  of  the  i)olicy  because*of  the 
false  st^itement  entered  knowingly  by  its  own  agent  in  the 
application.  So  far  as  the  facts  in  this  case  go,  the  plain- 
tiffs had  a  right  to  assume  that  the  insurance  company 
issued  to  them  a  policy  intended  by  it  to  be  valid,  and 
issued  with  full  knowledge  as  to  the  title  and  incumbrance. 
This  is  upon  the  theory  that  the  knowledge  of  the  agent  is 
the  knowledge  of  the  principal.  An  exception  to  this 
elementary  rule  can  not  be  sanctioned  without  the  clear- 
est reason  therefor.  It  is  a  matter  of  universal  knowl- 
edge that  insurance  companies,  as  their  business  is  now 
transacted,  deal  with  the  public  almost,  if  not  exclusively, 
through  agents.  The  labors  of  such  agents  are  performed 
under  the  direction  of,  and  for  compensation  paid  by  the 
company.  The  usual  rules  of  the  law  of  agency  must 
apply.  Third  persons  dealing  with  an  agent  are  entitled 
to  rely  upon  his  acts  done  within  the  apparent  scope  of 
his  authority.  The  principal  can  not  plead  a  latent  re- 
striction ui)on  his  agent's  authority,  which  the  person 
dealing  with  him  did  not  know,  and  had  no  reasonable 
incentive  or  opportunity  to  discover.  Nor  is  the  person 
dealing  in  good  faith  with  such  agent  bound  to  assume 
that  he  is  dishonest.  On  the  contrary  he  may  take  it  for 
granted  that  the  agent  will  do  his  duty  towards  his  prin- 
cipal, and  the  principal  is  thereby  induced  by  self-interest 
to  employ  honest  persons  to  represent  him  in  his  dealings 
with  the  public. 

In  this  case  the  agent  King  was  authorized  to  solicit  in- 
surance and  fill  out  applications.  In  writing  down  the 
answers  made  by  the  applicant,  he  was  acting  under  au- 
thority from  his  principal,  and  the  applicant  was  not 
bound  to  see  that  he  had  written  them  correctly,  he  him- 
sdLf  having  made  truthful  answers.  By  giving  a  truthful 
answer  to  the  agent,  the  applicant  has  discharged  his  duty 
to  the  company,  and  if  the  agent  writes  in  a  false  answer, 
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his  wrong  will  be  imputed  to  the  company,  and  it  will  be 
estopped  to  defend  against  liability  because  of  the  wrong 
of  its  own  servant. 

While  there  are  some  authorities  holding  to  a  contrary 
doctrine,  the  weight  of  authority  supports  the  conclusion 
announced.  In  ^tna  Insurance  Co.  v.  Simmons,  49  Neb., 
811,  it  is  said  to  be  the  burden  of  the  company  to  plead 
and  prove  that  the  answers  were  made  bb  written.  To 
the  same  effect  is  Kettenbach  v.  Omaha  Life  Association, 
49  Neb.,  812. 

In  Sfoiic  V,  The  HaAJokeye  Insurance  Co,,  68  la.,  737,  740, 
occurs  this  language:  "The  agent,  in  whatever  he  did 
about  the  preparation  of  the  application,  acted  for  his 
principal,  the  insurance  company.  He  was  empowered 
by  it  to  prepare  such  applications  for  persons  desiring  in- 
surance, and  to  forward  tlu*  same  to  it.  He  wrote  the  ap- 
plication in  question  in  the  performance  of  the  duties  of 
his  agency;  and,  if  the  company  was  deceived  or  misled 
by  the  statement  in  the  api^licatlon  that  the  building  was 
insured,  this  was  in  conso<|uence  of  the  negligent  or 
wrongful  manner  in  which  he  performed  the  duties  of  his 
employment,  and  it  is  consistent  with  justice,  as  well  as 
the  settled  principles  of  the  law,  that  the  consequence  of 
his  wrong  should  be  visited  upon  his  principal  rather  than 
upon  plaintiflf,  who  was  guilty  of  no  bad  faith  in  the 
transaction."  Citing  Malleable  Iron  Works  v.  Ph(rnix 
Insurance  Co,,  25  Conn.,  465.  The  reasoning  in  the  Stone 
Case  is  sound  and  we  think  it  applicable  here. 

In  Pickle  v.  The  Phenix  Insurance  Co.,  119  Ind.,  292,  it 
is  said :  "Where  an  agent,  authorized  by  his  company  to 
take  applications  for  insurance,  writes  false  answers  to 
questions  contained  in  the  application,  without  the  knowl- 
edge and  contrary  to  the  directions  of  the  applicant,  who 
makes  true  answers  to  such  questions,  the  company  is 
estopped  by  the  answers  thus  written  by  its  agent."  In 
the  case  last  cited  it  was  squarely  held  that  the  agent  in 
taking  the  application  and  in  writing  down  the  answers 
was  acting  for  his  company,  and  his  wrong  must  bt  im- 


Vol.  4]  JANUARY  TERM,  1903.  165 

Fidelity  Mntnal  Fire  Ins.  Co.  t.  Low*. 

pnted  to  hig  principal.  Home  Fire  Insurance  Co.  v.  Gur- 
ney,  56  Neb.,  306 ;  Home  Fire  Insurance  Co.  v.  Fallon^  46 
Neb.,  554;  Hartford  Fire  Insurance  Co.  v.  Landfare,  63 
Neb.,  559,  88  N.  W.  Rep.,  779;  The  Phenix  Insurance  Co. 
V.  Allen,  109  Ind.,  273;  Rogers  v.  The  Phenix  Insurance 
Co,j  121  Ind.,  570;  Kausal  v.  Minnesota  Farmers^  Mutual 
Firk  Insunmce  As^n,  31  Minn.,  17 ;  Lamb  v.  The  Council 
Bluffs  Insunmce  Co.,  70  la.,  238;  Crescent  Insurance  Co. 
V.  Camp,  71  Tex.,  503;  Breckenridge  v.  The  American  Cen- 
tral Insiirwnce  Co.,  87  Mo.,  62;  Dunbar  v.  The  Pheniw  In- 
surance Co.,  72  Wis.,  492;  The  JEtna  Live  Stock  Fire  d 
Tornado  Insurance  Co.  v.  Olmstead,  21  Mich.,  at  page  252. 
In  the  last  case  cited,  the  late  Judge  CJooley  said :  "It  can 
not  be  tolerated  that  one  party  shall  draft  the  contract  for 
the  other,  and  receive  the  consideration,  and  then  repudi- 
ate his  obligation  on  the  ground  that  he  had  induced  the 
other  party  to  sign  an  untrue  representation  which  was, 
by  the  very  terms  of  the  contract,  to  render  it  void.    ♦  ♦  ♦ 

^'When  an  agent,  who  at  the  time  and  place  is  the  sole 
representative  of  the  principal,  assumes  to  know  what  in- 
formation the  principal  requires,  and  after  being  furnished 
with  all  the  facts,  drafts  a  paper  which  he  declares  satis- 
factory, induces  the  other  party  to  sign  it,  receives  and 
retains  the  premium  moneys,  and  then  delivers  a  contract 
which  the  other  party  is  led  to  believe,  and  has  a  right  to 
believe,  gives  him  the  indemnity  for  which  he  paid  his  • 
money,  we  do  not  think  the  insurer  can  be  heard  in  repudi- 
ation of  the  indemnity,  on  the  ground  of  his  agent's  un- 
skillfulness,  carelessness,  or  fraud."  To  the  conclusions 
thus  cogently  stated  by  Judge  Cooley,  we  give  our  assent 
It  is  the  doctrine  that  has  obtained  long  in  this  jurisdic- 
tion, and  is  sanctioned  by  many  cases  which  might  be 
added  to  those  alreadv  cited. 

It  remains  to  be  determined  whether  the  contention 
of  defendant  company,  that  there  is  a  recognized  dis- 
tinction between  mutual  companies  organized  under 
the  provisions  of  chapter  S3,  Laws  of  1891,  sections  51  ^ 

et  seq.,  chapter  43,  Compiled  Statutes,  1899  [Annotated 
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Statutes,  section  6506  et  seq.  ] ,  and  stock  companies  can  be 
sustained;  the  contention. being  that  because  of  such  dis- 
tinction, the  agents  of  the  former  class  of  companies  do 
not  stand  upon  the  same  basis  as  agents  of  the  latter.  It 
is  said  that  stock  companies  deal  with  strangers,  and 
mutual  companies  deal  with  their  own  members,  who  are 
charged  with  knowledge  of  the  law  applicable  to  such 
companies,  and  have  actual  notice  thereof  through  the 
policy  issued  to  the  member.  Some  courts,  it  is  true,  have 
sought  to  rule  strictly  with .  reference  to  the  authority  of 
the  agents  of  mutual  companies,  construing  such  author- 
ity in  the  light  of  the  by-laws  and  charters  of  mutual  com- 
panies. Hale  V.  Mechcmics'  Muttial  Fire  Insurance  Oo.y  6 
Gray  [Mass.],  169,  66  Am.  Dec,,  410;  McCoy  v.  Roman 
Catholic  Mutual  Insurance  Co.,  152  Mass.,  272,  25  N.  E. 
Rep.,  289.  It  is  not  true,  however,  that  this  rule  has  been 
adopted  by  many  courts  and  it  is  apparent  that  the  ten- 
dency has  been  to  hold  that  the  agent  of  a  mutual  company 
is  strictly  and  exclusively  the  agent  of  the  company  in 
all  matters  relating  to  the  procurement  of  the  policy,  and 
the  preparation  of  the  application.  The  insured  does  not 
become  a  member  in  the  mutual  company  until  the  policy 
has  been  issued  to  him.  Therefore,  prior  to  that  time,  he 
stands  in  the  same  relation  to  the  mutual  company  aa  he 
would  to  a  stock  company,  the  distinction  between  them 
being  one  which  the  average  man  is  not  often  qualified  to 
recognize.  It  is  true,  that  he  must  respect  any  restriction 
upon  the  agent's  authority  coming  to  his  knowledge,  or 
which  he  may  be  held  to  know ;  but  until  the  i)olicy  issued, 
the  soliciting  agent  of  a  mutual  company  is  wholly  the 
agent  of  the  company,  and  the  rights  of  the  applicant  are 
to  be  governed  by  the  same  rules  which  obtain  in  the  case 
of  stock  companies.  We  believe  the  rule  is  well  stated  in 
Eilenbcrgcr  v.  Protective  Mutual  Fire  Insurance  Co., 
89  Pa.  St.,  464:  "In  a  mutual  insurance  company  mem- 
bership dates  from  the  consummation  of  a  contract  aud 
not  before.    During  nep:otiations  for  insurance,  a  mutual 

• 

company  occupies  no  other  or  better  position  than  one 
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organised  fm  the  stock  plan,  and  can  not  profit  by  the 
fraud  of  its  agent;  for  the  membership  arises  from,  but 
does  not  precede,  the  contract.  As  to  all  preliminary 
negotiations,  the  agent  acts  only  on  behalf  of  the  com- 
pany.** Ooltmbia  Insurance  Co.  v.  Cooper^  50  Pa.  St, 
33L 

In  Kausal  v.  Minnesota  Farmers^  Mutual  Fire  Insurance 
AsM^n,  supr^y  speaking  upon  the  contention  that  the  dis- 
tinction said  to  exist  between  stock  companies  and  mutual 
companies  results  in  a  difference  in  the  relative  duties  of 
applicant  and  company,  it  is  said :  "But  in  appljing  and 
contracting  for  insurance,  the  applicant  and  the  company 
are  as  much  two  distinct  persons  as  in  the  case  of  a  stock 
company,  and  we  see  no  reason  for  holding  the  ageut  who 
takes  the  application  any  less  the  agent  of  the  insurer  in 
the  one  case  than  in  the  other." 

We  conclude,  therefore,  that  the  agent  in  the  case  at 
bar,  was  the  agent  of  the  company,  that  knowledge  on  his 
part  was  knowledge  of  the  company,  and  the  conclusion 
follows  that  the  execution  of  the  policy  with  full  knowl- 
edge of  the  existing  facts,  which  by  the  conditions  of  the 
policy  rendered  it  void,  is  a  waiver  of  those  conditions. 
Otherwise  the  company  would  be  permitted  to  enjoy  the 
benefits  of  a  contract  indefinitely,  upon  which  it  never 
intended  to  i>ay  a  loss,  because  invalid  when  issued. 
Liverpool  and  London  and  Globe  Insurance  Go.  v.  Ende,  65 
Tex.,  118. 

It  can  not  be  contended  that  plaintiffs  were  bound  to 
make  a  revelation  to  defendant  company  as  to  the  title 
and  incumbrance  subsequent  to  the  receipt  of  their  policy, 
which  contained  stipulations  as  to  the  manner  in  which 
waivers  could  alone  be  valid  and  binding  on  the  company. 
As  already  remarked,  they  were  entitled  to  assume  that 
the  agent  had  done  his  duty,  and  had  written  the  answers 
as  made  by  them  and  that  anything  he  had  done  with  ref- 
erence to  the  application  was  within  the  scope  of  his  au- 
thority. But,  at  all  events,  they  could  not  be  bound  by  a 
restrietiott  upon  the  agent's  anthoril^,  notice  of  which 
came  to  them  through  the  policy  subsequently  issued. 
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In  Crouse  v.  The  Hartford  Fire  Insurance  Oo.,  79  Mich., 
249,  it  is  held :  "A  restriction  in  an  insurance  policy  ujHyn 
an  agent's  authority  can  not  be  construed  to  refer  to  his 
acts  or  knowledge  prior  to  the  delivery  of  the  policy." 

The  acts  of  the  agent  within  the  apparent  scope  of  his 
authority  at  the  time  he  acts  will  bind  the  company.  The 
Niagara  Insurance  Co,  v,  Lee,  73  Ter.,  641. 

In  Eilenherger  v.  Protective  Mufual  Fire  Insurance  Co., 
supra,  it  is  said :  "A  company  contracting  by  its  agent 
will  not  always  escape  the  consequences  of  the  fraud  or 
mistake  of  its  agent,  by  inserting  a  stipulation  in  the 
policy  that  such  agent  shall  be  deemed  the  agent  of  the 
insured,  who,  at  the  time  of  applying  for  the  policy,  was 
ignorant  of  the  insurer's  intention  so  to  stipulate." 

Nothing  herein  is  intended  to  qualify  or  modify  the  doc- 
trine established  in  this  court  that  where  a  policy  provides 
that  no  waiver  of  any  of  its  conditions  will  be  valid  until 
"the  same  be  indorsed  in  writing  on  the  policy  and  signed 
by  the  president  or  secretary  at  the  home  oflBce  only,"  as 
provided  in  the  policy  under  consideration,  it  will  not 
be  permitted  to  a  party  to  show  waiver  by  other  or  differ- 
ent modes.  Oerman  Insurance  Co,  v.  Heiduk  d  Skibowski, 
30  Neb.,  288.  It  can  not  be  said,  however,  that  a  false 
answer  inserted  in  the  application  by  the  agent  of  the 
company  contrary  to  the  directions  of  the  applicant  is  a 
violation  by  the  applicant  of  the  stipulation  in  the  policy 
just  referred  to.  Hartford  Fire  Insurance  Co,  v,  Ltond- 
fare,  supra,  and  cases  cited.  The  plaintiffs  having  told 
the  company  the  truth  with  reference  to  facts  inquired 
about,  they  were  absolved  after  receipt  of  the  policy  from 
any  obligation  to  discover  whether  it  had  been  issued  in 
violation  of  the  terms  therein  contained.  It  might  be 
further  remarked  that  the  ordinary  stipulation  in  a  policy 
against  liability  in  case  of  failure  of  title  is  to  guard 
against  the  moral  hazard,  the  theory  being  that  the  in- 
sured, not  owning  the  property,  but  the  loss,  if  it  occurs, 
payable  to  liini,  would  be  tempted  to  commit  a  fraud  upon 
the  coinpaiiy.    The  same  is  true  of  incumbrances.    In  this 
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case  it  appears  that  the  record  title  was  in  James  P.  Lowe, 
while  the  insurance  ran  in  the  name  of  James  P.  Lowe  & 
Son.  Under  this  state  of  facts,  it  would  scarcely  seem 
that  the  interest  of  the  insured  and  that  of  the  owner  of 
the  record  title  were  very  widely  divergent. 

We  can  not  agree  to  the  contention  that  the  proof  fails 
to  sustain  the  finding  that  the  value  of  the  property  was 
not  materially  misrepresented.  Values  are  largely  mat^ 
ters  of  opinion.  The  testimony  as  to  the  value  of  the 
property  destroyed  is  amply  suflScient  to  sustain  the 
verdict. 

The  lower  court  allowed  flOO  attorneys'  fees  to  plain- 
tiffs under  the  provisions  of  section  45,  chapter  43,  Com- 
piled Statutes  [Annotated  Statutes,  section  6476]. 
It  is  contended  on  the  authority  of  German  Insurance 
Co.  V.  Eddy^  37  Neb.,  461,  462,  that  such  allowance  can 
only  be  made  upon  proof  as  to  what  constitutes  a  reason- 
able fee  in  the  case,  and  that  in  the  case  at  bar  there 
is  a  failure  of  proof  in  this  regard.  From  the  record 
it  appears  that  judgment  was  rendered  for  plaintiffs 
in  the  sum  of  |3,192.50,  "as  by  said  verdict  so  found, 
and  their  costs  herein  expended,  taxed  at  I|f59.15."  An 
application  by  plaintiffs  was  made  for  the  allowance 
of  attorneys'  fees,  and  the  record  recites,  "the  said  judg- 
ment herein  above  mentioned  is  hereby  set  aside,  to  which 
defendant  I  excepts,  and  a  hearing  had  on  said  application 
for  the  allowance  of  attorneys'  fees;  on  consideration 
whereof  the  court  finds  that  f  100  is  a  reasonable  allow- 
ance," etc.  Defendant  company  filed  objection  to  this 
action  of  the  court,  stating  that  the  court  was  without 
jurisdiction  in  that  the  rendition  of  the  judgment  was  a 
violation  of  constitutional  right,  as  an  attempt  to  take 
the  property  of  defendant  without  due  process  of  law.  We 
think  that  under  the  record  it  is  too  late  for  defendant 
company  to  urge  that  the  allowance  of  the  fee  was  made 
without  proof  as  to  its  reasonableness.  It  appears  that 
a  hearing  was  had,  and  that  defendant  was  present  thereat 
Error  in  the  action  taken  by  the  trial  court  does  not  aflftrm- 
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atively  appear,  and  it  does  not  appear  that  defendant  at 
that  time  called  to  the  attention  of  the  court  its  objection 
now  presented. 

Was  there  error  in  the  admission  and  exclusion  of  evi- 
dence? Briefs  of  counsel  for  both  parties  are  meagre  in 
their  discussion  of  these  assipiments.  It  is  contended 
that  the  court  erred  in  the  admission  of  the  policy  sued 
on  because  not  identified  and  no  proper  foundation  laid. 
We  do  not  think  this  was  error.  The  answer  admitted 
the  execution  and  delivery  of  the  policy. 

Error  is  claimed  in  the  admission  of  testimony  as  to 
the  conversations  had  between  the  insured  and  the  com- 
pany's agent,  King,  when  the  'application  was  written, 
calculated  to  show  that  the  applicant  stated  the  facts  with 
reference  to  title  and  incumbrance.  This  was  clearly  ad- 
missible under  the  issues  as  joined,  ancl  was  not  a  viola- 
tion of  the  rule  inhibiting  the  variation  or  qualification 
of  written  contracts  by  parol.  The  written  application 
was  impeached  by  the  reply  of  plaintiffs. 

Error  is  claimed  in  the  exclusion  of  certain  testimony 
offered  to  show  that  some  of  the  personal  property  was 
held  by  plaintiffs  on  commission.  The  evidence,  we  think, 
shows  with  sufficient  certainty  that  the  goods  destroyed 
which  belonged  to  plaintiffs  exceeded  the  amount  of  the 
insurance  thereon,  and  the  exclusion  of  this  testimony  can- 
not be  said  to  be  prejudicial. 

Errors  claimed  with  reference  to  instructions  given  and 
refused  have  already  been  sufficiently  considered,  and 
need  not  be  further  mentioned. 

We  have  carefully  examined  the  record  in  this  case,  and 
are  convinced  that  the  proceedings  had  at  the  trial  in  the 
lower  court  are  free  from  error  prejudicial  to  the  rights 
of  defendant  company.  Hence  it  is  recommended  that  the 
judgment  be  affirmed. 

Hashngs,  C,  concurs. 

AFFIRMSn. 
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William  H.  Miles  bt  al.  v.  David  Coulter  Ballantinb 

BT  AL. 
Filed  Febbuaby  4,  1903.    No.  12,320. 
'  Commissioner's  opinion.    Department  No.  2. 

1.  Continuance:     Discbetion  of  Coubt:     Tbial.    An  application  for  a 

continuance  is  addressed  to  the  sound  discretion  of  tbe  trial 
court,  and  unless  it  appears  that  there  has  been  an  abuse  of  such 
discretion,  its  ruling  will  not  be  disturbed. 

2.  Continuance:    Discbetion  op  Court:    Tbial.    Where,  by  the  rules  of 

the  trial  court,  it  is  provided  that  applications  for  continuances 
must  bp  filed  on  or  before  the  first  day  of  the  term,  and  where  it 
appears  that  such  application  Is  not  filed  until  the  cause  is  called 
for  trial,  and  in  the  application  itself  it  is  not  shown  that  the 
applicant  has  used  reasonable  diligence  to  procure  counsel,  and 
obtain  the  testimony  of  witnesses  whose  evidence  he  alleges  is 
necessary  to  enable  him  to  proceed  to  trial,  it  is  no  abuse  of  dis- 
cretion to  overrule  the  application. 

>.  Judgment:  Res  Judicata:  Pasties  and  Subject-Matteb  Identical. 
Where  the  claim  or  demand  involved  in  a  suit  is  identical  with 
the  claim  or  demand  in  a  former  action,  and  the  parties  to 
both  suits  are  practically  the  same,  the  judgment  in  the  former 
action  const! tu  1 83  an  absolute  bar  to  the  prosecution  of  the  latter. 

4.  Ejectment:  Ji^dombnt,  Conclusiveness  of:  Two  Tbials.  With  the 
exception  that  parties  are  entitled  to  two  trials  in  ejectment  suits, 
the  judgments  in  such  actions  are  as  conclusive  as  in  any  other. 
Bryant  v.  Estahrook,  16  Neb.,  217. 

S  Judgement:  Res  Judicata:  Instbuction  Pbopeb:  Ejectment.  Held, 
That  an  instruction  by  which  the  jury  were  told  that  the  judgment 
in  a  former  suit,  which  was  introduced  in  evidence,  was  binding 
upon  the  plaintiffs,  and  was  a  bar  to  their  prosecution  of  this  suit, 
was  properly  given. 

6.  Judgment:   Res  Judicata:   Collatebal  Attack :   Evidence  Impkaoh- 

iNo:  Ejectment.  The  court  having  jurisdiction  of  the  parties  and 
the  subject-matter  in  a  former  action,  the  judgment  therein  Ui 
conclusive  and  is  not  subject  to  collateral  attack  when  introduced 
In  another  proceeding  involving  the  same  matters  between  the 
same  parties,  and  evidence  offered  for  the  purpose  of  impeaching 
Its  yalidlty  was  properly  excluded. 

7.  Ejectment:  Rent:   Vebdict  Not  Excessive.  Evidence  examined,  said 

held  that  the  amount  of  the  verdict  for  rents  and  profits  of  the 
real  estate  in  question  was  not  excessive. 
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Ebbor  from  the  district  court  for  Frontier  county. 
Tried  below  before  Nobbis,  J.    Affirmed. 

8.  A.  Searle,  for  plaintiffs  in  error. 

W.  flf.  Marian,  contra. 

Babnes,  O. 

David  Coulter  Ballantine  and  Ena  Ballantine,  defend- 
ants in  error  herein,  commenced  this  action  in  the  district 
court  of  Frontier  county  against  William  H.  Miles  and 
Nellie  E.  Miles,  to  recover  possession  of  certain  real  estate 
situated  in  that  county.  To  that  end  they  filed  their 
amended  petition  in  said  court  on  the  18th  day  of  Novem- 
ber, 1899.  The  first  cause  of  action  set  forth  in  said  peti- 
tion was  stated  in  the  usual  form  of  an  action  in  eject- 
ment; the  second  cause  of  action  was  for  the  recovery  of 
the  rents  and  profits  of  the  said  lands,  amounting  as  al- 
leged to  the  sum  of  flOO;  the  third  cause  of  action  set 
forth  matters  in  the  nature  of  commission  of  waste  on 
the  premises,  and  among  other  things  an  injunction  was 
prayed  for  restraining  the  defendants  from  cutting  and 
destroying  the  timber  growing  on  the  land,  and  from  de- 
stroying the  fences  which  inclosed  it.  On  the  8th  day  of 
December,  1899,  the  defendants  filed  their  answer,  which 
was  in  the  nature  of  a  general  denial ;  and  it  was  further 
alleged  in  the  third  paragraph  thereof  that  prior  to  the 
month  of  February,  1880,  one  Dempsey  B.  Palmer 
was  the  owner  in  fee  of  the  premises  described  in  the 
plaintiffs'  petition;  that  during  the  month  of  Feb- 
ruary, 1880,  he  departed  this  life  seized  of  said  premises, 
and  left  as  his  heir  at  law  and  lineal  descendant 
the  defendant  William  H.  Miles,  who,  upon  the  death 
of  said  Dempsey  B.  Palmer,  took  possession  of  said 
land  and  has  ever  since  said  time  and  up  to  the 
14th  day  of  April,  1899,  been  in  open,  notorious,  ex- 
clusive and  adverse  possession  of  said  real  estate,  and  has 
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during  said  time  continuously  made  lasting  and  valuable 
improvements  thereon  which  still  exist.  To  this  answer 
plaintiffs  filed  a  reply,  in  which  they  admitted  that 
Dempsey  B.  Palmer  was,  during  his  lifetime,  the  owner 
of  the  real  estate  described  in  their  petition,  and  that  he 
died  seized  of  said  premises;  and  alleged  that  if,  on  his 
death,  he  left  surviving  him  as  his  heir  at  law  and  lineal 
descendant,  William  H.  Miles,  which  fact  the  plaintiffs 
denied,  that  the  said  defendants  William  H.  Miles  and 
Nellie  E.  Miles  are  estopped  from  setting  up  or  relying 
upon  such  fact  to  establish  their  claim  to  the  right  of  pos- 
session or  the  title  to  said  real  estate;  because — 

First.  On  the  death  of  the  said  Dempsey  B.  Palmer  his 
estate  was  duly  administered  in  the  county  court  of  Fron- 
tier county ;  that  upon  the  administration  of  said  estate  it 
was,  on  the  22d  day  of  June,  1880,  found,  determined  and 
decreed  by  said  court  that  one  Anna  E.  Ballantlne,  the 
mother  of  the  plaintiffs,  was  the  sole  and  only  heir  of  said 
Dempsey  B.  Palmer  deceased,  and  that  she  was  entitled 
to  the  real  estate  described  in  their  petition,  all  of  which 
proceedings  of  the  said  court  were  had  with  full  notice  to 
and  knowledge  of  the  defendants,  and  were  by  the  said  de- 
fendants assented  to  and  ratified;  that  said  judgment  and 
decree  is  still  in  full  force  and  effect,  unreversed  and 
wholly  unmodified,  and  the  matters  and  things  thereby 
determined  are  res  judicata. 

Second.  In  an  action  pending  in  the  district  court  of 
Frontier  county,  Nebraska,  wherein  defendant  William 
H.  Miles  was  plaintiff,  and  George  W.  Ballantlne,  ad- 
ministrator of  the  estate  of  Anna  McCleary,  deceased,  Ena 
Ballantlne  and  Coulter  Ballantine,  minor  heirs  of  Anna 
McCleary,  deceased,  to  wit,  these  plaintiffs,  were  defend- 
ants; which  suit  was  brought  by  said  William  H.  Miles 
to  recover  the  title  to  the  real  estate  described  in  the  peti- 
tion of  the  plaintiffs  herein,  and  in  which  the  defendants, 
to  wit,  the  plaintiffs  herein,  in  said  action  by  way  of  cross- 
petition,  sued  to  recover  the  said  premises,  and  also  for 
the  recovery  of  the  rents  and  profits  of  said  premises 
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during  the  time  said  William  H.  Miles  was  in  iK>8session 
thereof,  on  the  28th  day  of  September,  1886,  it  was  duly 
adjudged  and  decreed  by  said  court  that  defendants  in 
said  action,  the  plaintiffs  herein,  were  entitled  to  the  pos- 
session of  said  real  estate,  and  that  they  recover  of  the 
plaintiff  therein  the  real  estate  described  in  the  petition  of 
the  plaintiffs  in  this  case;  and  further  that  the  defendants 
in  said  action  recover  of  the  said  William  H.  Miles,  plain- 
tiff therein,  the  sum  of  ^00,  the  rent  and  use  of  said 
premises  from  the  time  he  commenced  to  occupy  the  same 
to  the  time  of  the  rendition  of  the  decree;  and  that  said 
judgment  and  decree  is  still  in  full  force  and  effect,  unre- 
versed and  wholly  unmodified,  and  the  matters  and  things 
therein  determined  are  res  judicata. 

Third.  That  if  the  defendants  have  been  in  possession 
of  the  real  estate  described  in  plaintiffs'  i>etition  during 
all  of  the  time  alleged  in  the  answer  of  the  defendants, 
which  plaintiffs  deny,  yet  plaintiffs'  action  is  not  barred  by 
the  statute  of  limitations,  for  the  reason  that  at  the  time 
the  cause  of  action  accrued  to  them  David  Coulter  Ballan- 
tine was  a  minor,  and  continued  to  be  a  minor  until  the 
21st  day  of  August,  1897,  on  which  date  he  attained  his 
majority  by  becoming  twenty-one  years  of  age,  and  the 
plaintiff,  Ena  Ballantine,  was  a  minor  and  continued  to 
be  a  minor  until  the  24th  day  of  February,  1899,  at  which 
time  she  attained  hor  majority  by  becoming  eighteen  years 
of  age. 

Fourth.  Plaintiffs  denied  each  and  every  allegation 
contained  in  the  answer  not  specifically  admitted. 

Upon  these  issues  the  cause  was  tried  to  a  jury  and  a 
verdict  was  rendered  in  favor  of  the  plaintiffs  (defend- 
ants in  error),  and  from  that  judgment  the  case  is  brought 
to  this  court  for  review. 

Plaintiffs  in  error  contend  that  the  court  erred  in  over- 
ruling their  application  for  a  continuance.  It  appears 
that  the  amended  petition  herein  was  flled  in  November, 
1899,  that  the  answer  was  filed  in  December  following,  and 
the  reply  was  filed  on  December  23d,  so  that  the  issues 
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wtfTB  made  up  and  the  cause  was  ready  for  trial  in  De- 
c»QLber^  1899.  The  first  trial  was  had  at  the  following 
April  term  of  said  court  and  resulted  in  a  verdict  and 
judgment  for  the  plaintiffs,  which  was  set  aside  and  a 
second  trial  granted  on  the  application  of  the  defendants. 
At  the  October  term  of  the  court  for  the  year  1900,  and  on 
the  first  day  thereof,  the  cause  was  assigned  for  trial.  On 
the  following  day  the  plaintiffs  in  error  made  an  applica- 
tion for  a  continuance  based  on  certain  affidavits.  It  was 
allied  in  the  affidavit  of  William  H.  Miles  that  one 
Tanner  was  his  counsel  in  the  case  and  was  in  sole  charge 
of  it  until  August  18, 1900,  at  which  time,  o\^ing  to  differ- 
ences arising  between  them  he  discharged  the  said  Tanner 
from  further  employment  in  the  case,  and  on  account  of 
illness  he  had  not  been  able  to  procure  other  counsel  until 
the  first  day  of  the  term,  at  which  time  he  employed  one 
S.  A.  Searle  to  act  in  that  capacity  for  him ;  that  he  was 
informed  by  said  Searle  that  it  was  impossible  for  him,  the 
said  Searle,  for  want  of  time,  to  properly  examine  the 
questions  involved  in  the  case^  and  prepare  for  trial  at 
that  term.  He  further  alleged  that  it  was  necessary  for 
him  to  have  certain  persons  whom  he  named  as  witnesses, 
and  whom  he  alleged,  if  present,  would  testify  that  he  had 
been  in  open,  notorious,  adverse  and  exclusive  possession 
of  the  premises  for  more  than  ten  years  next  before  the 
commencement  of  the  action ;  that  they  were  absent  from 
the  county ;  that  one  of  said  witnesses  was  in  the  state  of 
Illinois,  and  as  to  the  other  two  their  whereabouts  were 
unkno\fn ;  that  the  same  facts  could  not  be  shown  by  the 
testimony  of  any  other  witnesses.  This  affidavit  was  sup- 
plemented by  the  affidavit  of  S.  A.  Searle,  who  alleged 
tiiat  for  want  of  time  it  was  impossible  for  him  to  properly 
prepare  the  case  for  trial  at  that  term  of  court  On  mo- 
tion of  the  plaintiffs  this  application  and  the  affidavits  ac- 
companying it,  were  stri(k(»n  from  the  files,  and  the  mo- 
tion for  a  continuance  denied.  It  appears  further  from 
the  record  that  ore  GrjiVnm  was  also  one  of  plaintiffs'  at- 
torneys, and  it  does  not  appear  that  he  had  been  dis- 
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charged  or  was  in  any  way  incapacitated  from  serving  as 
counsel  in  the  case;  an  examination  of  the  affidavits  dis- 
closes that  no  diligence  whatever  was  exercised  by  the 
plaintiffs  to  procure  other  counsel,  although  they  had  dis- 
charged Tanner  as  they  allege,  about  two  months  before 
the  case  was  set  for  trial.  No  diligence  w^s  shown  on 
their  part  in  attempting  to  obtain  the  testimony  of  absent 
witnesses ;  no  reasoa  was  shown  why  their  depositions  had 
not  been  taken,  and  as  to  the  two  witnesses  whose  where- 
abouts were  unknown,  there  was  no  showing  that  their  tes- 
timony could  be  procured  at  a  future  time.  Again  it  ap- 
pears that  by  the  rules  of  practice  in  force  in  the  trial 
court,  one  who  desires  a  continuance  of  his  case  must  file 
his  application  on  or  before  the  first  day  of  the  term.  It 
does  not  appear  that  the  rule  is  an  unreasonable  one. 
The  question  of  refusing  or  allowing  a  continuance  is  left 
largely  to  the  discretion  of  the  trial  judge.  In  this  case 
a  careful  examination  of  the  application  and  affidavits 
convinces  us  that  there  was  no  abuse  of  discretion  in 
striking  the  application  from  the  files  and  refusing  the 
continuance  of  this  case.  Therefore  the  action  of  the  trial 
judge  in  that  behalf  is  affirmed.  Stratton  v.  Dole^  45  Neb., 
472,  63  N.  W.  Rep.,  875;  Storz  v,  Finklestein,  48  Neb.,  at 
page  31,  66  N.  W.  Rep.,  1020 ;  Burris  v.  Court ,  48  Neb.,  at 
page  181,  66  N.  W.  Rep.,  1131. 

After  the  motion  for  a  continuance  was  overruled  a  jury 
was  empaneled  and  the  trial  proceeded.  An  examination 
of  the  record  and  bill  of  exceptions  discloses  that  there 
was  practically  no  limit  imposed  upon  the  parties  as  to 
the  introduction  of  evidence.  All  of  the  testimony  offered, 
or  nearly  all  of  it  on  both  sides,  was  received.  It  appears 
that  one  Dempsey  B.  Palmer,  in  the  year  1880,  died  seized 
of  the  premises  in  question;  that  he  left  surviving  him 
Anna  Ballantine,  a  daughter,  who  was  the  mother  of 
David  Coulter  Ballantine  and>  Ena  Ballantine,  the  defend- 
ants in  error  herein;  that  in  due  time  the  estate  of  the 
said  Dempsey  B.  Palmer  was  administered;  that  such 
proceedings  were  had  in  the  county  court  of  Frontier 
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county;  that  the  said  Anna  Ballantine  was  adjudged  to 
be  the  sole  heir  at  law  and  linedl  descendant  of  the  said 
Denipsey  B.  Palmer,  and  as  such  she  inherited  the  real 
estate  in  question  herein.  Due  notice  of  this  proceeding 
appears,  to  have  been  given,  and  it  further  appears  that 
the  plaintiffs  in  error  at  that  time  resided  in  the  said 
county,  and  had  full  knowledge  thereof;  that  the  first 
time  William  H.  Miles  ever  claimed  to  be  the  son  and 
lineal  descendant  of  Dempsey  B.  Palmer  was  in  his  an- 
swer in  this  case.  It  further  appears  that  after  the  death 
of  Ballantine,  the  husband  of  Anna  Ballantine,  she  was 
married  to  one  McCleary,  and  she  is  spoken  of  in  the 
proceedings  herein  as  Mrs.  Anna  McCleary.  It  further 
api)ears  that  on  the  15th  day  of  February,  1886,  the  plain- 
tiflf  in  error,  William  H.  Miles,  commenced  an  action  in 
the  district  court  of  Frontier  county  against  George 
Ballantine  as  administrator  of  the  estate  of  Anna 
McCleary,  deceased,  Ena  Ballantine  and  Coulter  Bal- 
lantine, minor  heirs  of  said  Anna  McCleary,  de- 
ceased, defendants;  the  said  Coulter  Ballantine  and 
Ena  Ballantine  being  the  plaintlflfs  in  this  action,  to  re- 
cover the  title  and  possession  of  the  premises  in  question 
herein,  and  quiet  the  title  thereof  in  himself.  The  defend- 
ants in  that  action  (the  plaintiffs  in  this  one),  filed 
their  answer  to  the  petition  and  denied  the  allegations 
contained  therein,  and  by  way  of  a  cross-petition  alleged 
that  Anna  E.  McCleary  died  seized  in  fee  simple  of  the 
title  to  the  real  estate  described  in  their  answer  and  cross- 
petition  ;  that  she  left  surviving  her  as  her  sole  heirs  at 
law,  Ena  and  Coulter  Ballantine,  both  of  whom  are 
minors;  and  that  George  Ballantine  was  duly  appointed 
administrator  of  the  estate  of  the  said  Anna  E.  McCleary, 
deceased,  and  that  he  was  legally  acting  as  such;  that 
William  H.  Miles,  the  plaintiff,  is  unlawfully  in  possession 
of  the  real  estate  described  in  the  petition,  and  of  which 
Anna  E.  McCleary  died  seized;  that  defendants  are  in- 
formed and  believe  that  said  William  H.  Miles  got  pos- 
session of  said  real  estate  by  some  pretended  contract 
16 
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which,  if  ever  made,  was  void  and  of  no  effect,  and  is  of 
no  binding  force  against  George  Ballantine,  as  adminis- 
trator of  the  said  estate  of  these  minor  heirs,  all  of  whom 
are  made  defendants  in  this  action ;  that  plaintiff  has  been 
in  possession  of  the  real  estate  heretofore  described  for 
the  period  of  more  than  two  years  last  past,  reaping  the 
benefits  therefrom,  and  that  the  rental  value  thereof  dur- 
ing said  period  ds  $250  per  annum. 

To  this  answer  Miles  filed  a  reply  denying  each  and 
every  allegation  contained  in  the  cross-petition. 

It  further  appears  that  this  case  came  on  for  trial  on 
the  28th  day  of  September,  1886,  and  resulted  in  the  fol- 
lowing judgment : 

"This  cause  came  on  to  be  heard  upon  the  petition, 
answer,  reply  and  the  evidence;  Washington  L.  McCleary 
was  sworn  and  examined  upon  the  part  of  the  plnintiff. 
ThenMipon  on  this  day  the  plaintiff  dismissed  his  action; 
plaintiff  having  dismissed  his  petition  this  cause  came  on 
to  be  heard  upon  the  cross-petition  of  the  defendants,  the 
reply  and  the  evidence  and  was  submitted  to  the  court, 
on  consideration  whereof  the  court  finds  that  there  is  due 
from  the  plaintiff  to  the  defendants  upon  their  cross-bill 
and  counter-claim  the  sum  of  |300.  The  court  further 
finds  that  the  plaintiff,  William  H.  Miles,  is  wrongfully  in 
possession  of  the  real  estate  set  out  in  the  petition  and 
answer  in  this  action,  to  wit :  the  northeast  quarter  of  the 
northeast  quarter  of  section  12,  and  the  southeast  quarter 
of  the  southeast  quarter  of  section  1,  township  7  north, 
range  28  west,  and  lot  1  in  section  7,  and  lot  7  in  section  6, 
in  township  7  north,  range  27  west,  in  Frontier  county, 
Nebraska,  and  that  the  defendant^  are  entitled  to  the 
immediate  possession  of  the  same.  It  is  therefore  con- 
sidered by  the  court  that  defc^inlants  recover  of  the  plain- 
tiff the  sum  of  |300,  the  rent  and  use  of  the  said  premises 
from  the  time  the  plaintiff  coiiimenccd  to  occupy  the  same 
up  to  the  present  time;  and  it  is  further  considered,  or- 
dered and  decreed  by  the  court  that  defendants  recover 
from  the  plaintiiBE  the  real  property  described  in  the  peti- 
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tion  and  answer  aforesaid,  and  that  a  writ  issue  to  the 
sheriff  of  this  county  requiring  him  to  put  the  defendants 
in  possession  of  said  premises." 

The  pleadings  and  judgment  in  said  cause  were  read  in 
evidence  and  testimony  was  introduced  on  the  part  of  the 
plaintiffs  in  error  tending  to  show  that  Miles  had  been 
in  possession  of  the  premises  ever  since  about  the  year 
1884,  when  he  alleged  he  purchased  them  from  Anna  E. 
McCleary,  and  took  possession  thereof  under  such  agree- 
ment of  purchase.  On  the  other  hand  evidence  was  in- 
troduced by  defendants  in  error  which  tended  to  show 
that  Miles  recognized  their  title  and  right  to  the  premises; 
that  he  accepted  a  lease  of  the  land  made  by  Coulter  Bal- 
lantine  for  the  year  1898 ;  that  the  hay  on  the  land  had 
been  cut  another  year  by  a  party  who  shipped  it  to 
Coulter  Ballantine  at  Denver.  There  was  a  conflict  of 
evidence  on  the  question  of  adverse  possession.  The 
plaintiff  in  error,  William  H.  Miles,  also  testified  that  he 
was  a  son  of  Dempsey  B.  Palmer,  but  admitted  that 
Anna  Ballantine,  afterr^'ards  Anna  McCleary,  was  his 
sister,  and  a  daughter  of  Dempsey  B.  Palmer;  he  also 
testified  that  he  purchased  the  premises  in  question  from 
his  sister,  Anna  McCleary.  After  hearing  all  the  evidence, 
the  court  on  his  own  motion,  instructed  the  jury  as  follows : 

"This  is  an  action  of  ejectment  in  which  the  title  and 
possession  of  the  real  estate  described  in  the  petition  is  at 
issua 

"Plaintiffs  claim  to  be  the  owners  in  fee  simple  of  the 
land  and  to  *e  entitled  to  the  immediate  possession  of  the 
same,  and  also  claim  that  the  defendants  are  indebted  to 
them  for  the  use  and  occupation  of  the  said  real  estate 
from  the  first  day  of  January,  1899.  There  has  been  no 
dispute  in  the  testimony  that  the  plaintiffs  are  the  heirs 
of  the  daughter  of  Dempsey  B.  Palmer,  who  received  a 
patent  for  this  land  from  the  United  States  government 
and  who  died  intestate,  never  having  sold  or  disposed  of 
the  land  in  question.  The  defendant,  William  H.  Miles, 
claims  title  by  virtue  of  what  is  known  in  l^w  as  adverse 


180  NEBRASKA  REPORTS.      [Unofficial. 

Miles  V.  Ballantlne. 

poBsession,  also  claims  to  be  a  son  of  said  Palmer  and  a 
brother  of  the  mother  of  plaintiffs  in  this  action.  There  has, 
however,  been  introduced  in  evidence  the  record  and  plead- 
ings in  a  case  commenced  by  William  H.  Miles  against  the 
plaintiffs  in  this  suit  and  the  administrator  of  their  said 
mother's  estate;  the  judgment  in  that  case,  by  which  the 
defendant  herein  is  conclusively  bound,  decreed  that  the 
plaintiff  William  II.  Miles,  had  no  title,  right  or  interest 
to  the  said  land,  and  the  defendant  William  H.  Miles,  if 
he  has  any  inten  t  in  the  real  estate  in  dispute  must  have 
acquired  the  same  since  the  rendition  of  the  judgment  in 
the  case  referred  to,  to  wit:  September  28,  1886.  This 
therefore  disposes  of  any  claim  that  defendant  William 
H.  Miles,  may  have  had  to  said  real  estate,  or  to  the  title 
of  the  same  by  reason  of  his  alleged  claim  of  being  an 
heir  of  the  said  Dempsey  B.  Palmer.  In  order  to  obtain 
title  by  adverse  possession,  one  of  the  elements  necessary  is 
that  such  possession  must  have  existed  for  ten  years  prior 
to  the  bringing  of  the  suit,  inasmuch  as  the  plaintiffs 
herein  upon  the  28th  day  of  September,  1886,  were  both 
minors  the  statute  could  not  and  did  not  commence  to  run 
agairist  them  and  in  favor  of  the  defendant  William  H. 
^i!les  r.ntil  tliey  had  arrived  at  their  majority,  and  the 
evidence  is  uiulisDiited  tliat  ten  years  had  not  elapsed 
since  the  oldr  st  of  plaintiffs  became  of  age  until  the  com- 
mencement of  this  suit.  Therefore  the  defendant,  William 
H.  Miles,  could  not  have  obtained  title  by  adverse  posses- 
sion, and  it  follows  that  as  far  as  the  title  and  possession 
of  this  land  is  concerned  your  verdict  must  be  in  favor  of 
the  plaintiffs. 

"This  leaves  but  one  question  for  your  consideration,  to 
wit :  What  was  the  reasonable  rental  value  of  the  premises 
in  dispute  from  the  first  day  of  January,  1899,  the  time 
from  wliich  the  plaintiffs  claim  and  defendants  admit  that 
the  defendants  1  ave  been  in  possession  of  said  real  estate?" 

This  iui  triiction  was  excepted  to  by  the  plaintiffs  in 
error,  and  ihvy  now  claim  that  the  court  erred  in  giving  it. 
We  might  as  well  dispose  of  that  question  at  this  time 
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because  if  the  instruction  was  properly  given  it  will  be 
unnecessary  to  consider  the  other  assignments  of  error 
contained  in  the  plaintiffs'  petition. 

It  appears  from  the  record  that  the  identical  question 
in  dispute  in  this  case,  to  wit,  the  ownership  and  right  of 
possession  of  the  land  in  controversy,  was  in  issue  in  the 
case  of  William  H.  Miles  against  the  defendants  in  error 
and  the  administrator  of  their  mother's  estate,  and  was 
disposed  of  by  the  judgment  of  September  28,  1886.  It  is 
true  that  Nellie  E.  Miles,  one  of  the  plaintiffs  herein,  was 
not  a  party  to  that  action ;  but  it  appears  that  she  claims 
no  interest  in  the  premises  except  such  as  she  may  possibly 
acquire  by  reason  of  the  fact  that  she  is  the  wife  of  Will- 
iam H.  Miles,  so  that  the  parties  in  the  two  suits  are 
practically  the  same. 

It  also  appears  that  some  time  after  the  rendition  of 
the  decree  in  the  former  suit  the  plaintiff  filed  a  petition 
for  a  new  trial,  which  was  denied  by  the  court ;  that  no 
appeal  was  ever  taken  from  the  original  judgment,  or  from 
the  order  of  the  court  denying  the  petition  for  a  new  trial. 
So  that  the  judgment  of  September  28,  1886,  is  in  full 
force,  unreversed  and  unmodified. .  Such  being  the  situa- 
tion the  plaintiffs  in  error  are  bound  by  that  judgment  and 
can  not  attack  it  collaterally  in  this  action.  Gayer  v. 
Parker  d  Son,  24  Neb.,  643 ;  Slater  v.  Skirving,  51  Neb., 
108 ;  Maryott  d  McHurron  v.  Gardner,  50  Neb.,  320 ; 
Ayres  v.  Duggan,  57  Neb.,  at  page  753;  State  v.  Buffalo 
County,  6  Neb.,  at  page  461. 

It  is  not  claimed  that  the  parties  and  the  issues  in  the 
two  actions  are  not  practically  the  same,  but  it  is  con- 
tended that  because  the  judgment  was  rendered  on  the 
cross-petition  of  the  defendants,  which  was  in  effect  a  peti- 
tion in  ejectment,  it  is  not  a  bar  to  the  prosecution  of  this 
action.  Whatever  may  be  the  rule  in  other  jurisdictions, 
the  holdings  of  this  court  are  that  judgments  in  eject- 
ment suits  are  as  conclusive  between  the  parties  as  in  any 
other  actions.  Bryant  v.  Estdbrook,  16  Neb.,  217 ;  CUase 
V.  MHea,  43  Neb.,- 686;  Gregory  v.  Kenyon,  34  Neb.,  640. 
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In  the  case  last  cited  the  facts  are  quite  similar  to  those 
in  the  case  at  bar.  That  was  a  case  wherein  the  decree 
relied  upon  as  an- adjudication  was  rendered  in  favor  of 
the  defendant  upon  his  cross-petition  and  in  the  subse- 
quent proceedings  involving  the  title  to  the  same  property, 
it  is  held  that  such  decree  was  a  complete  bar  to  the  action. 

We  therefore  hold  that  the  plaintiffs  in  error  are  bound 
by  the  former  judgment,  and  that  the  instruction  com- 
plained of  was  properly  given. 

It  is  claimed  that  the  court  erred  in  refusing  to  allow 
the  plaintiffs  herein  to  testify  that  the  reason  their  bill 
in  thfe  former  action  was  dismissed  after  the  trial  was 
entered  upon,  and  why  they  should  not  be  bound  by  the 
judgment,  was  that  William  H.  Miles  was  absent  from 
the  state  at  the  time  of  the  trial.  This  testimony  was 
properly  excluded.  The  record  of  a  judgment  regular  on 
its  face  in  a  case  in  which  the  court  rendering  it  had  juris- 
diction imports  absolute  verity  until  modified  or  reversed 
in  a  direct  proceeding,  and  cannot  be  attacked  collaterally. 
Such  record  may  be  made  up  in  an  action  of  ejectment  upon 
the  first  trial,  unless  the  losing  party  shall,  during  the 
term,  apply  to  have  the  verdict  set  aside  and  for  a  new 
trial.  After  the  adjournment  of  the  term  the  judgment  on 
the  first  trial  in  an  action  in  the  nature  of  ejectment 
ift  final.  Bryant  v.  Estahrook,  supra;  Chase  v.  Miles,  43 
Neb,y  686;  Stenberg  v.  State,  48  Neb.,  at  page  316.  A 
party  to  a  proceeding  in  the  district  court  where  such 
court  has  jurisdiction  over  the  parties  and  the  subject- 
matter  of  the  action  will  be  bound  by  the  judgment  in  such 
case  when  collaterally  attacking  it,  even  though  jurisdic- 
tion was  irregularly  or  erroneously  obtained.  Hilton  v. 
Bachman,  24  Neb.,  490. 

When  the  court  has  jurisdiction  of  i)arties  and  the  sub- 
ject-matter, no  defect,  error  or  irregularity,  either  in  the 
pleadings  or  proceedings,  will  affect  the  conclusiveness 
of  the  judgment  when  attacked  collaterally.  Taylor  v. 
Coots,  32  Neb.,  30. 

It  is  urged  that  the  judgment  for  f85  for  rents  and 
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profits  is  excessive,  and  is  not  sustained  by  the  evidence. 
An  examination  of  the  record  discloses  that  there  was 
evidence  upon  which  the  jury  miglit  have  found  a  verdict 
for  f  100  instead  of  f  85. 

We  deem  it  unnecessary  to  determine  any  of  the  other 
questions  raised  by  the  record.  It  is  apparent  to  us  that 
the  jury  in  this  case  could  not  lawfully  have  found  any 
other  verdict.  This  being  true  if  there  was  any  error 
committed  by  the  trial  court  in  receiving  or  rejecting  evi- 
dence it  was  error  without  prejudice. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Pound  and  Oldham,  CC,  concur. 

Affirmed. 


Charles  Bird,  appellee,  v.  James  H.  McCreary,  appel- 
lant, ET  AL.,  Impleaded  with  Clarence  A.  Starr, 
appellee. 

FnjCD  Febbuabt  4,  1903.    No.  12,385. 
Commissioner's  opinion.    Department  No.  3. 

1.  Kortgages:    Fobeclosubb:   Appbaisal:    Objections  too  General.    In 

tlie  sale  of  real  estate,  nnder  a  decree  of*  foreclosure,  an  objection 
that  the  appraisement  "is  irregular  and  not  in  accordance  with 
law/'  is  too  general  to  merit  consideration. 

2.  Kortgages:     Foreclosure:     Appraisal:     Valits:     Evidence   Suffi- 

cient. Evidence  on  the  question  of  the  value  of  the  premises 
examine^,  and  held  sufficient  to  uphold  the  appraisement. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Evans,  J.    Affirmed. 

W.  B.  De  France,  for  appellant. 

Svyitzler  d  8t,  Clair ^  contra. 

Albert,  0, 

This  is  an  appeal  from  an  order  of  the  district  court 
confirming  a  sale  of  real  estate  under  a  decree  of  fore- 
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closure.  Before  the  sale  was  made,  the  appellants  filed  a 
motion  to  set  aside  the  appraisement,  which  was  over- 
ruled and,  as  all  complaints  of  the  order  of  confirmation 
are  based  on  the  grounds  urged  in  that  motion,  the  only 
question  presented  is  whether  it  was  properly  overruled. 
If  it  were,  the  order  should  be  affirmed,  if  not,  it  should 
be  reversed. 

The  objections  urged  against  the  appraisement  in  the 
motion  are  in  effect,  that  the  property  was  appraised  too 
low,  and  "because  said  appraisement  was  other\\ase  ir- 
regular and  not  made  in  accordance  with  law."  As  to  the 
second  objection,  it  is  too  general,  and  the  court  properly 
overruled  it.  Ecklund  v.  WilHs,  44  Neb.,  129.  As  to  the 
first,  the  valuation  placed  on  the  property  by  the  apprais- 
ers is  ?4,500.  In  support  of  the  motion,  the  appellants 
filed  six  affidavits,  in  which  the  valuation  ranges  from 
15,800  to  f8,000,  the  average  being  f 6,378.  No  counter  affi- 
davits were  filed. 

In  Nebraska  Loan  d  Building  Association  v,  Marshall, 
51  Neb.,  534,  this  court  held  in  effect,  that  the  appraise- 
ment is  equivalent  to  the  testimony  of  three  witnesses  as 
to  the  value  of  the  property.  In  Cole  v.  Willard,  62  Neb., 
839,  the  value,  shown  by  the  affidavits,  waa  f4,240,  while 
the  appraised  value  was  but  $2,800,  or  about  66  per  cent, 
of  the  value  shown  by  the  affidavits,  yet  this  court  refused 
to  set  aside  the  appraisement.  In  the  present  case,  the 
disparity  between  the  appraised  value  and  the  value  as 
shown  by  the  affidavits  is  not  so  great  as  in  the  case  laat 
cited;  besides,  in  this  case  the  court  was  dealing  with  a 
second  sale  of  the  same  property.  We  think  the  order  of 
the  district  court  was  right,  and  recommend  that  it  be 
affirmed. 

Ames  and  Duffie,  CC,  concur. 

Affirmed. 
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The  Pibst  National  Bank  of  Sutton,  Nebraska,  ap- 
pellee, V.  William  H.  Ashley  bt  al.,  appellants. 

Fujed  Febbuabt  4,  1903.    No.  12,417. 

Commissioner's  opinion.    Department  No.  8. 

1.  Appeal  and  Error:  Time  fob  PEBFEcnirG:  Heceiveb.  To  give  this 
court  jurisdiction  to  review  an  order  of  the  district  court  appoint- 
Ing  a  receiver,  the  appeal  must  be  perfected  within  six  months 
from  the  entry  of  the  order. 

?..  Becelver:  Objections  to  Appointment:  Homestead:  Abandonment: 
Retbial  of  Objections  on  Motion  fob  Dischaboe.  An  application 
for  the  appointment  of  a  recefver  was  resisted  on  the  ground, 
among  others,  that  the  premises  sought  to  be  placed  in  charge  of 
the  receiver  was  the  homestead  of  the  defendants.  One  of  the 
Issues  tried  waa  the  abandonment  of  the  homestead  by  the  de- 
fendants and  the  court  found  in  favor  of  the  plaintift  and 
appointed  a  receiver  with  directions  to  take  possession  of  the 
premises.  Subsequently  the  defendants  moved  the  court  for  an 
order  discharging  the  receiver  on  the  sole  ground  that  the  premises 
placed  in  his  charge  was  their  homestead.  Held,  That  the  question 
of  the  homestead  right  of  the  defendants  having  been  determined 
on  the  hearing  for  the  appointment,  it  could  not  be  again  raised 
on  a  motion  to  discharge  the  receiver  and  that  the  court  properly 
denied  the  motion. 

Appeal  from  the  district  court  for  Clay  county.  Tried 
below  before  Stubbs,  J.    Affirmed. 

Wm.  M.  Clark,  for  appellants. 

Thomas  H.  Matters,  contra. 

DUPPIB,  0. 

The  First  National  Bank  of  Sutton,  Nebraska,  held  a 
mortgage  on  160  acres  of  land  owned  by  the  defendants. 
A  foreclosure  of  the  mortgage,  wtth  other  mortgage  liens 
existing  on  the  premises,  was  had,  sale  made  and  con- 
firmed, and  an  appeal  taken  to  this  court  by  the  defend- 
ants from  the  order  confirming  the  sale.  Pending  that 
appeal,  and  on  the  16th  day  of  June,  1900,  the  bank  ap- 
plied for  the  appointment  of  a  receiyer  to  take  possession 
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of  the  mortgaged  premises.  The  defendants  resisted  the 
appointment  of  a  receiyer,  setting  up  amcmg  other  mat- 
ters that  said  premises  was  their  homestead.  The  conrt 
evidently  found  against  them  upon  this  question,  and  on 
the  22d  day  of  June,  1900,  entered  an  order  appointing 
David  Cassell  receiver,  for  the  premises.  On  the  same 
day,  to  wit :  June  22,  1900,  the  Ashleys  filed  a  motion  to 
discharge  the  receiver  upon  the  ground  that  "the  land,  to 
wit :  the  northeast  quarter  of  section  5,  township  5  north, 
range  5  west  of  the  6th  P.  M.  in  Clay  county,  Nebraska, 
and  which  the  receiver  was  appointed  to  take  charge  of,  is 
the  homestead  of  these  defendants,  William  H.  Ashley  and 
Elizabeth  Ashley." 

A  hearing  was  had  upon  this  motion  on  the  27th  day  of 
May,  1901,  and  the  motion  overruled.  An  appeal  was 
taken  and  a  transcript  of  the  proceedings  had  filed  in  this 
court  November  25,  1901.  The  transcript  and  bill  of  ex- 
ceptions contains  the  record  in  the  proceedings  had  both 
on  the  appointment  of  the  receiver  and  on  the  motion  of 
the  defendants  for  his  discharge  and,  as  we  understand, 
the  attorney  for  the  appellants  insists  that  bcth  orders  are 
here  for  review  by  this  court.  We  can  not  agree  with  this 
view  of  the  case.  The  order  appointing  the  receiver  was 
made  June  22,  1900.  The  statute  allows  the  defendants 
six  months  only  to  appeal  from  that  order.  No  appeal  was 
taken  until  November  25, 1901,  the  date  of  the  filing  of  the 
transcript  in  this  court.  We  have  no  jurisdiction  therefore 
to  review  the  order  made  by  the  district  court  in  appoint- 
ing the  receiver,  and  the  appeal,  so  far  as  it  involves  that 
order,  must  be  dismissed. 

Relating  to  the  ruling  of  the  court  upon  the  motion  to 
discharge  the  receiver,  we  have  no  doubt  of  its  correct- 
ness. The  application  was  based  solely  upon  the  groijnd 
that  the  premises  was  the  homestead  of  the  appellants. 
That  question  had  already  been  adjudicated  by  the  court 
on  the  hearing  for  the  api)ointment  of  the  receiver.  The 
bank  insisted  that  the  defendants  had  abandoned  their 
residence  upon  the  property.    The  defendants  insisted  that 
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it  was  Btill  their  homestead.  If,  as  claimed  by  the  defend- 
ants, the  court  was  imposed  upon  by  aflldavits  secured 
from  parties  under  a  misunderstanding  of  what  they  re- 
cited, the  defendants  should  have  applied  to  the  court 
for  an  order  opening  the  case  for  further  hearing  or 
attacked  the  order  by  some  other  proceeding,  but  they 
could  not,  on  a  motion  to  discharge  the  receiver,  retry  the 
questions  tbnt  have  been  tried  and  determined  on  the 
hearing  for  his  appointment. 

We  recommend  that  the  order  appealed  from  be  affirmed. 

Ames  and  Albert,  CO.,  concur. 

Affirmed. 


Hector  McLean  v.  Charlotte  L.  McCormick  et  al. 

Fjued  Febbuabt  4,  1903.    Na  12,428. 
Commissioner's  opinion.    Department  No.  2. 

1.  Mortg^ages:     Fobeclosube:     Sale  bt   PnitCHASEB   Pending   Appeal: 

G&ANTEE's  RioHT  TO  Shebiff's  Deed.  A  Quit-claim  deed  by  a 
purchaBer  at  foreclosure  sale,  made  pending  appeal  from  an  order 
of  eonfirmation,  conveys  all  the  Interest  of  such  purchaser,  and 
entitles  the  grantee  to  the  benefit  of  a  sheriff's  deed  executed  upon 
affirmance  of  the  order. 

2.  Kortgages:    Fobeclosube:    Notice  of  Suit  to  Tenant  Unber  Obal 

Lease.  A  tenant  under  an  oral  lease  for  one  year  made  prior  to 
service  of  process  in  a  foreclosure  suit  who  afterwards,  on  ezplra- 
tlOD  of  the  term,  enters  into  another  oral  lease  pending  suit,  is 
charged  with  notice  of  the  suit  and  takes  subject  to  such  decree 
as  may  be  rendered  against  his  lessor. 

Appeal  from  the  district  court  for  Antelope  county. 
Tried  below  before  Robinson,  J.    Affirmed. 

E.  D.  Kilbourn,  for  appellant. 

Jackson  d  Williams,  contra. 

Pound,  C. 

McLean  was  the  purchaser  at  a  sale  of  land  under  de- 
cree of  fOTeeloBure.    After  confirmation,  and  pending  ap- 
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peal  therefrom,  he  executed  and  delivered  a  quit-claim 
deed  to  one  Michaelson.  Upon  affirmance  of  the  order  of 
confirmation,  a  sheriff^s  deed  issued  to  McLean.  There- 
ui)on  Michaelson  applied  for  a  writ  of  assistance  against 
all  persons  claiming  under  the  defendants  in  the  fore- 
closure suit.  Escrit,  a  tenant  under  a  parol  lease  from 
the  mortgagor  resisted  this  application,  and  has  appealed 
from  an  order  granting  it 

We  think  the  order  was  right.  It  is  true  a  quit-claim 
deed  will  not  convey  an  after  acquired  title  or  interest. 
Hdgensick  v.  Cantor,  53  Neb.,  495.  But  it  does  convey  all 
the  interest  or  title  which  the  grantor  has  at  the  time, 
whether  l^al  or  equitable.  Leamtt  v.  Bell,  55  Neb.,  57. 
On  affirmance  of  an  order  of  confirmation,  the  purchaser's 
title  relates  back  at  least  to  the  date  of  the  order.  Glarh 
d  Leonard  Investmcfit  Co.  v.  Wo/y,  52  Neb.,  204;  Yedzel 
V.  White,  40  Neb.,  432.  In  2  Freeman,  Executions  [3d  ed.], 
section  323,  quoted  with  approval  in  Teazel  v.  White, 
supra,  the  learned  author  says :  "The  interest  of  the  pur- 
chaser is  certainly  something  more  than  a  lien.  It  seems 
more  like  an  inchoate  title  than  like  a  lien;  and  it  is  gen- 
erally, for  the  purposes  both  of  voluntary  and  involun- 
tary transfers,  treated  like  real  estate."  Hence  the  gran- 
tee in  a  quit-claim  deed  executed  by  the  purchaser  pend- 
ing appeal  from  the  order  of  confirmation  is  entitled  to  the 
benefit  of  the  sheriflf's  deed  executed  upon  affirmance  of 
the  order.  Gage  v.  Sanborn,  106  Mich.,  269,  64  N.  W. 
Rep.,  32. 

Appellant  had  entered  under  a  written  lease  for  one 
year,  which  expired  a  few  weeks  before  the  foreclosure 
suit  was  begun.  At  the  expiration  of  the  written  lease,  an 
oral  lease  was  made  "on  the  same  terms."  When  this  ex- 
pired, and  pending  the  foreclosure,  a  further  parol  lease 
was  entered  into  under  which  he  remained  in  possession. 
Under  such  circumstances  appellant  can  not  claim  that 
he  is  holding  under  a  title  derived  prior  to  the  suit.  The 
oral  leases  were  valid  for  one  year  only,  and  he  expressly 
testifies  that  the  first  one  was  in  the  same  terms  as  the 
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prior  written  lease  for  a  year.  Hence  after  the  first  oral 
lease  expired,  he  was  in  under  a  lease  entered  into  pending 
suit,  and  was  charged  with  notice  thereof.  He  took  sub- 
ject to  the  decree  rendered  against  his  lessor  and  can  not 
hold  possession  adversely  thereto.  Spction  85,  Code  of 
Civil  Procedure. 
We  recommend  that  the  order  be  affirmed. 

Babnbs  and  Oldham,  CC,  concur. 

Affirmed. 


Olaba  a.  Tracy  v.  The  Supreme  Court  op  Honor. 

Filed  February  4,  1903.    No.  12,437. 

Commissioner's  opinion.    Department  No.  8. 

Beneficial  Associations:  Certificates,  Delivebt  of:  What  Consti 
TUTES:  Insurance.  On  the  facts  stated,  held,  that  a  member 
of  a  fraternal  society  had  fully  complied  with  the  rules  and  regu- 
lations thereof  and  that  the  delivery  of  his  certificate  by  such 
order,  to  an  officer  of  the  subordinate  lodge  of  which  he  was  a 
member,  was  a  delivery  to  him. 

Error  from  the  district  court  for  Adams  county.  Tried 
below  before  Adams,  J.    Reversed. 

John  G.  Stevens,  for  plaintiff  in  error. 

Tibhets  Bros,  d  Morey,  contra. 

Albert,  C. 

This  is  an  action  on  a  beneficiary  certificate  alleged  to 
have  been  issued  by  the  defendant  to  William  L.  Tracy, 
insuring  his  life  in  the  sum  of  ?2,000  in  favor  of  his  wife, 
who  is  the  plaintiff  in  this  case.  The  defense  interposed 
is  that,  by  reason  of  the  failure  of  the  assured  to  comply 
with  the  terms  and  conditions  of  the  rules  and  regula- 
tions of  the  order,  the  certificate  was  never  delivered  and 
never  became  operative,    A  trial  to  the  court  without  a 
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jury,  resulted  in  a  finding  and  judgment  for  the  defendant 
The  plaintiff  brings  error. 

The  nature  of  the  defense  necessitates  an  examination 
of  the  following  provisions  of  the  constitution  of  the  de- 
fendant order : 

"Article  8. 

"Sec.  3.  Application  for  membership  must  be  made  in 
writing  on  blank  forms  prescribed  by  the  board  of  direct- 
ors, and  all  questions  must  be  satisfactorily  answered. 
The  applicant  must  be  recommended  by  two  members  in 
good  standing  of  the  district  court,  and  the  application 
muet  be  accompanied  by  such  admission  fee  as  the  district 
court  may  prescribe,  but  not  less  than  f3  for  a  ?500  bene- 
fit; |4  for  a  ?1,000  benefit;  f5  for  a  ?2,000  benefit;  ex- 
clusive of  the  medical  examiner's  and  supreme  medical 
director's  fees;  and  if  the  member  wishes  to  increase  the 
amount  of  his  benefit,  he  will  be  required  to  pay  an  ad- 
ditional fee  of  $2.  A  member  who  wishes  to  decrease  the 
amount  of  benefit  named  in  his  certificate  may  do  so  by 
surrendering  the  same  and  paying  a  fee  of  50  cents. 

"Sec.  4.  All  applications  for  membership  shall  be  read 
in  open  court  by  the  recorder,  and  the  chancellor  shall  at 
once  ref^r  the  same  to  an  investigating  committee  of  three 
members.  After  this  committee  reports,  if  the  report  be 
favorable,  a  vote  by  ballot  shall  be  taken.  The  number  of 
black  balls  necessary  to  reject  an  application  shall  be  such 
as  is  fixed  by  the  by-laws  of  the  district  court.  If  elected, 
the  recorder  shall  forward  the  application  to  the  medical 
examiner  of  the  district  court,  or  if  application  is  made  on 
a  card  prescribed  for  that  purpose,  he  shall  forward  a 
blank  application,  having  in  either  case  first  entered 
thereon  the  report  of  the  investigating  committee  and  a 
record  showing  that  the  application  was  read  in  open 
court,  the  candidate  balloted  for  and  elected,  and  shall 
notify  the  applicant  of  his  election  and  direct  him  to  ap- 
pear before  the  medical  examiner  for  examination.  Upon 
receipt  of  this  application  by  the  examiner  the  applicant 
shall  be  examined;  |  ovided  the  person  examined  has  been 
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properly  identified  to  him  as  the  applicant  If  the  medical 
examiner  recommends  the  applicant,  the  application  shall 
be  «ent  to  the  supreme  medical  director,  accompanied  by 
a  fee  of  25  cents. 

*^Sec.  5.  If  the  supreme  medical  director  rejects  the  ap- 
plicant, he  shall  immediately  notify  the  recorder;  if  he 
recommends  the  applicant,  he  shall  forward  the  applica- 
tion to  the  supreme  recorder,  who  shall  forthwith  issue  a 
benefit  certificate,  which  shall  be  signed  by  the  supreme 
chancellor  and  attested  by  the  supreme  recorder,  for  such 
amount  as  the  application  calls  for  and  the  benefit  cer- 
tificate shall  be  forwarded  by  the  supreme  recorder  to  the 
recorder  of  the  district  court.  Upon  receipt  of  the  benefit 
certificate,  the  recorder  shall  notify  the  candidate  and 
direct  him  when  to  appear4n  the  district  court  at  a  regular 
or  special  meeting  for  initiation,  due  notice  of  the  object 
of  such  special  meeting  having  been  given  to  each  member. 

"Sec.  6.  At  any  time  before  initiation  of  applicant,  the 
district  court  may,  by  a  majority  vote,  refuse  to  initiate, 
and  may  return  the  benefit  certificate  with  a  certified  copy 
of  such  refusal  to  the  supreme  recorder,  and  in  such  case 
the  admission  fees  shall  be  returned  to  the  applicant. 

"Sec.  7.  Any  person  who  shall  falsely  answer  questions 
in  the  medical  examination  in  regard  to  age,  habits^  or 
character,  or  in  any  way  use  deception  to  gain  admission 
to  the  order,  shall,  on  conviction,  be  expelled. 

"Sec.  8.  If  the  applicant  is  rejected  by  the  district 
court,  the  initiation  fee  shall  be  returned  to  him,  and  he 
can  not  make  application  to  become  a  member  again 
within  six  months.  If  rejected  the  third  time  he  will  be 
forever  debarred  from  becoming  a  member.  If  rejected  by 
the  medical  examiner  or  supreme  medical  director,  one 
year  must  elapse  before  the  applicant  can  make  applica- 
tion again  and  if  rejected  by  the  supreme  medical  director 
the  second  time  he  will  be  forever  debarred  from  becoming 
a  member. 

^*Sec.  9.  If  the  applicant  fails  to  report  for  medical 
exmninatiou  within  thirty  days  after  his  election,  or  fails 
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to  report  for  initiation  within  fiixty  days  from  date  of  his 
benefit  certficate,  he  shall  forfeit  his  admission  fee,  and 
if  he  desires,  at  the  expiration  of  that  time,  to  become 
a  member,  he  must  apain  make  application  and  furnish  a 
certificate  of  present  good  health,  in  which  event  his  fee 
already  paid  may  be  credited  on  the  second  application. 

"Sec.  10.  As  soon  as  initiated  every  member  shall  de- 
posit with  the  recorder  the  amount  of  one  benefit  assess- 
ment according  to  the  table  of  rates,  and  general  fund 
dues  to  the  end  of  the  current  term  at  the  rate  of  8J  cents 
per  month,  and  shall  be  liable  for  assessments  current  at 
the  time  of  death. 

"Sec.  11.  Every  benefit  certificate  holder  shall  be  liable 
for  the  payment  of  the  assessments  next,  levied  after  his 
initiation,  and  for  all  assessmeirts  levied  thereafter,  in- 
cluding assessments  current  at  the  time  of  his  death. 

"Sec.  12.  The  first  liability  of  the  benefit  members  of  a 
new  district  court  shall  be  for  that  benefit  assessment 
next  levied  after  the  date  of  the  charter  and  the  date  of 
the  initiation  of  the  members  thereof. 

"Sec.  13.  Before  the  recorder  shall  deliver  a  benefit 
certificate  to  a  member,  such  member  must  come  in  per- 
son and  sign  the  certificate  in  his  presence." 

"Article  XIV. 

"Sec.  1.  Petitions  for  charters  shall  be  in  such  form 
as  the  supreme  chancellor  may  prescribe,  and  shall  be 
signed  by  at  least  ten  applicants  of  good  physical  and 
mental  qualifications  and  of  strictly  temperate  habits,  and 
accompanied  by  a  charter  fee  as  hereinafter  provided. 

"Sec.  2.  On  receipt  of  the  petiticm  and  fee,  and  the 
applications  and  supreme  medical  director's  report  on 
each  petitioner,  the  supreme  chancellor  may,  if  in  his 
judgment  it  will  be  conducive  to  the  best  interests  of  the 
order,  supply  a  charter,  rituals,  benefit  certificates  and 
necessary  blanks  for  the  clerical  work  of  a  district  court, 
and  authorize  the  institution  of  the  same  forthwith. 

"Sec.  3.  The  instituting  officer  shall,  before  proceed- 
ing with  the  institution  of  the  district  court,  know  that 
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the  •  requisite  number  of  petitioners  have  passed  a  favor- 
able examination,  and  see  that  all  papers  are  in  due  form 
and  that  the  laws  of  the  order  are  eompli(*d  with.  He 
shall,  before  an  election  is  held,  explain  the  duties  of  each 
officer  of  the  district  court,  and  shall  install  and  instruct 
the  officers  elected  in  their  respective  duties,  and  exemplify 
to  them  the  secret  work  of* the  order,  and  explain  the  re- 
quirements of  the  order  as  to  the  payment  of  assessments 
and  per  capita  tax,  and  also  in  relation  to  the  adoption 
and  approval  of  by-laws. 

"Sec.  4.  The  supreme  recorder  shall  report  to  the  su- 
preme chancellor  the  name  and  location  of  any  court  in 
the  jurisdiction  whose  membership  may  be  less  than  ten, 
and  shall  at  the  same  time  mail  to  said  court  a  notice  of 
his  action.  If  the  three  next  reports  from  said  court  do 
not  show  ten  or  more  members  in  good  standing,  tlie 
charter  of  said  court  shall  be  revoked,  and  the  supreme 
recorder  shall  transfer  by  card  to  the  nearest  court  the 
remaining  members.'* 

The  constitution  provides  for  two  classes  of  members, 
namely,  social  members  and  benefit  members.  The  former 
are  only  entitled  to  the  social  privileges ;  the  latter,  in  ad- 
dition to  such  privileges,  have  the  benefit  of  life  insurance 
furnifihed  by  the  order. 

It  is  conceded  that  the  assured  was  received  into  the 
order  as  a  charter  member  of  a  local  lodge,  or  court,  in- 
stituted at  Roseland  on  the  20th  day  of  July,  1898;  that 
the  certificate  in  suit  was  issued  on  the  30th  day  of  the 
h^ame  month,  signed  by  the  supreme  chancellor,  attested 
by  the  supreme  recorder  and  by  the  latter  officer,  for- 
warded to  the  recorder  of  the  local  lodge  at  Koseland,  for 
delivery  to  the  assured.  It  is  also  conceded  that  there 
never  was  a  manual  delivery  of  the  certificate  to  the 
assured  and  that  he  died  on  the  2d  day  of  September,  1898. 

The  only  delinquencies  imputed  to  the  assured  are  that 
he  omitted  to  comply  with  sections  10  and  13,  of  article 
8  of  the  constitution.  The  plaintiff  insists  that  these  sec- 
17 
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tions  do  not  apply  to  charter  members,  and  we  incline  to 
the  same  view. 

Section  10  requires  the  members,  as  soon  as  initiated, 
to  pay  the  recorder  certain  assessments.     When  charter 
members  are  initiated,  there  is  no  recorder  because  no 
election    has   yet    been    held.      A   considerable    interval 
might  intervene  between  such"  initiation  and  an  election. 
Another  section  of  the  constitution  requires  the  recorder 
to  furnish  bonds  in  such  amount  as  the  lodge  may  order. 
Hence,  another  interval  must  intervene  between  the  elec- 
tion of  a  recorder  and  his  installation.     From  section  5, 
article  8,  and  section  2,  article  14,  it  is  clear  that  the 
framers  of  the  constitution  contemplated  that  the  cer- 
tificates be  on  hand,  and  ready  for  delivery  to  the  mem- 
bers, as  soon  as  initiated.    It  is  not  likely  that  in  provid- 
ing a  scheme  of  insurance,  they  would  provide  one  that 
would  permit  a  mere  detail  to  occasion  such  delay  in 
concluding  a  contract  of  so  much  importance  to  its  mem- 
bers, as  would  be  occasioned  by  a  compliance  with  section 
10  by  charter  members.    Moreover,  section  12  specifically 
provides  that  the  first  liability  of  "benefit  members"  of  a 
new  lodge  shall  be  for  that  benefit  assessment  next  levied 
after  their  initiation.     The  preceding  section   provides 
what  shall  be  the  first  liability  of  each  "benefit  certificate 
holder."    It  will  be  seen  that  these  sections  refer  to  two 
different  classes,  namely,  "benefit  members"  and  "benefit 
certificate  holders."    One  received  as  a  member  other  than 
a  social  member,  becomes  a  "benefit  member"  as  soon  as 
initiated  but  does  not  become  a  "benefit  certificate  holder" 
until  he  receives  his  certificate.     Section  11,  therefore, 
states  the  first  liability  of  a  member  after  receiving  his 
certificate,  and  section  12,  the  first  liability  of  a  charter 
member  after  initiation.     This,  to  our  minds,  precludes 
the  idea  that  section  10  was  intended  to  apply  to  charter 
members,  because  if  it  were,  the  first  liability  of  such 
members  would  be  the  payments  mentioned  in  that  section. 
As  to  section  13,  what  has  been  said  of  section  10  ap- 
plies in  part  to  it  As  before  stated,  section  2,  article  14, 
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contemplates  that  the  certificates  be  issued  and  ready  for 
delivery  to  the  members  as  soon  as  initiated  and  does  not 
contemplate  withholding  the  certificates  until  a  recorder 
be  elected  and  qualified.  Besides^  the  recorder  of  a  new 
lodge  is,  presumably,  a  charter  member.  That  of  itself 
would  indicate  that  the  requirement  of  section  13,  that 
the  member  must  come  in  person  and  sign  the  certificate 
in  the  presence  of  the  recorder,  was  not  intended  to  apply 
to  charter  member^.  Besides,  the  certificates  are  what 
their  name  purports,  merely  certificates.  The  signature 
of  a  member  thereto  seems  to  serve  no  useful  purpose. 
From  those  parts  of  article  8,  above  set  out,  it  would  ap- 
pear that  the  signing  of  the  certificate  is  intended  to  fol- 
low initiation  as  a  part  of  the  ceremonial  pertaining 
thereto  and,  as  it  could  not  thus  follow  the  initiation  of 
charter  members,  it  is  not  required  of  such  members. 

If  we  are  correct  in  the  foregoing,  the  assured  had  fully 
complied  with  the  requirements  of  the  order,  and  was 
entitled  to  a  delivery  of  the  certificate;  consequently,  its 
delivery  to  the  recorder  of  the  local  lodge  was  a  delivery 
to  him. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further 
proceedings  according  to  law. 

Ames  and  Dufpib,  CO.,  concur. 

Reversed  and  remanded. 
Opinion  on  rehearing  follows. 


Clara  A.  Tracy  v.  The  Supreme  Court  of  Honor. 

FiUBD  OcTOBEB  7,  1903.    No.  12,437. 

Commissioner's  opinion.    Department  No.  8. 

Beneficial  Assodationa:    CsirriFicATEa,  Deuvebt  or:    What  Coksti- 

TDTB8:     INSUBANOB. 
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Rbheabing  of  case  reported  ante,  page  189. 

Error  from  the  district  court  for  Adams  county. 
Tried  below  before  Adams,  J.  Former  judgment  of  re- 
versal adhered  to. 

John  C.  Stevens,  for  plaintiff  in  error. 

Tibbets  Bros,  d  Morey,  contra. 

DUFFIE,  C. 

A  careful  re-examination  of  the  record  in  this  case  and 
full  consideration  of  the  brief  and  argument  presented  by 
the  parties  has  not  served  to  change  our  former  views. 
Sections  3  to  11  of  article  8,  undoubtedly  refer  to  new 
members  initiated  into  an  existing  lodge  and  have  no  refer- 
ence whatever  to  charter  members.  We  again  quote  sec- 
tion 12  of  article  8,  as  follows :  "The  first  liabilitv  of  the 
benefit  member  of  a  new  district  court  shall  be  for  that 
benefit  assessment  next  levied  after  the  date  of  the  char- 
ter and  the  date  of  the  initiation  of  the  members  thereof." 
This  section,  as  its  language  imports,  fully  defines  the 
rights  and  liabilities  of  a  charter  member.  The  sections 
immediately  preceding  relate  to  the  application,  accept- 
ance and  initiation  of  new  members  in  a  duly  constituted 
lodge  or  court  and  have,  we  think,  no  application  what- 
ever to  charter  members  of  a  newly  instituted  lodge.  This 
is  made  plain  by  sections  1,  2  and  3  of  article  14  relating 
to  the  institution  of  a  new  lodge  which  we  again  quote. 

"Section  1.  Petitions  for  charters  shall  be  in  such  form 
as  the  supreme  chancellor  may  prescribe  and  shall  be 
signed  by  at  least  ten  applicants  of  good  physical  and 
mental  qualifications  and  of  strictly  temperate  habits  and 
accompanied  by  a  charter  fee  as  hereinafter  provided. 

"Section  2.  On  receipt  of  the  petition  and  fee  and  the 
applications  and  supreme  medical  director's  report  on 
each  i)etitioner,  the  supreme  chancellor  may,  if  in  his 
judgment  it  will  be  conducive  to  the  best  interests  of  the 
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order,  supply  a  charter,  rituals,  benefit  certificates  and 
necessary  blanks  for  the  clerical  work  of  a  district  court, 
and  authorize  the  institution  of  the  same  forthwith. 

"Section  3.  The  instituting  officer  shall  before  proceed- 
ing with  the  institution  of  the  district  court  know  that  the 
requisite  number  of  petitioners  have  passed  a  favorable 
examination  and  see  that  all  papers  are  in  due  form  and 
that  the  laws  of  the  order  are  complied  with.  He  shall 
before  an  election  is  held,  explain  the  duties  of  each  officer 
of  the  district  court  and  shall  install  and  instruct  the  offi- 
cers elected  in  their  respective  duties  and  exemplify  to 
them  the  secret  work  of  the  order  and  explain  the  require- 
ments of  the  order  as  to  the  payment  of  assessments  and 
per  capita  tax  and  also  in  relation  to  the  adoption  and 
approval  of  by-laws." 

In  these  provisions  for  the  institution  of  a  new  court  it 
will  be  seen  •that  an  examination  of  the  charter  members 
by  some  physician  is  contemplated,  whose  report  must  be 
approved  by  the  supreme  medical  director.  If  the  su- 
preme chancellor  decides  to  grant  a  charter  he  is  then  to 
supply  a  charter,  rituals,  benefit  certificates  and  necessary 
blanks  for  the  clerical  work  of  the  district  court  and 
authorize  the  institution  of  the  same  forthwith.  These 
provisions  of  section  2  clearly  contemplate  that  the  bene- 
fit certificates  for  charter  members  shall  be  forwarded  to 
the  new  court  with  the  charter.  The  members  are  initi- 
ated by  the  instituting  officer  and  these  members  then 
elect  officers  of  the  new  district  court.  Nothing  is  plainer 
to  our  minds  than  that  these  charter  members  are  full 
members  of  the  order,  entitled  to  all  its  benefits  and,  as 
said  in  section  12  of  article  8,  their  first  liability  is  *^for 
that  benefit  assessment  next  levied  after  the  date  of  the 
charter  and  the  date  of  the  initiation  of  the  members 
thereof."  That  the  benefit  certificates  in  this  particular 
instance  did  not  accompany  the  charter  and  were  not 
delivered  to  the  charter  members  at  the  date  of  the  in- 
stitution of  the  new  court,  was  no  fault  of  the  members 
themselves  and  could  not  legally  deprive  them  of  any 
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right  to  which  the  constitution  of  the  order  entitled  them. 
The  decedent  wsla  a  charter  member.  He  was  present  at 
the  institution  of  the  court,  was  initiated  at  that  time,  be- 
came a  full  member  of  the  order  and  entitled  to  all  its 
benefits.  The  failure  of  the  supreme  chancellor  to  fur- 
nish benefit  certificates  to  members  of  this  court  at  the 
time  the  charter  was  forwarded  and  the  court  instituted 
ought  not  to  work  to  the  disadvantage  of  any  member  of 
the  court. 
We  recommend  that  the  former  opinion  be  adhered  to. 

EiBKPATRiGK  and  Pound,  CO.,  concur. 

Former  opinion  adhered  to. 


The  Omaha  Brewing  Association,  appellant,  v.  Her- 
man Zeller  et  al.,  appellees. 

Filed  Februabt  4,  1903.    No.  12,472. 
Commissioner's  opinion.    Department  No.  1. 

1.  Fraudulent  Conveyances:     Constderation.    A  deed  for  $300,  by  one 

much  involved  financially,  to  his  brother-in-law  of  property  worth 
admittedly  $1,000,  and  probably  more,  which  the  latter  conveys 
the  following  day  to  the  grantor's  wife  in  consideration  of  $250, 
is  not  for  a  sufficient  valuable  consideration  as  against  th% 
grantor's  creditors. 

2.  Fraudulent  Conveyances:    Debt  or  Grantor  to  Grantee:    Subplus, 

DiBPosTTioN  of.  In  the  absence  of  homestead  rights,  the  value  of 
the  premises  in  the  wife's  possession,  to  the  extent  at  least  of  all 
in  excess  of  the  $300  actually  due  the  first  grantee,  would  be 

subject  to  the  grantor's  prior  indebtedness. 

• 

8.  Bills  and  Notes:  Payment,  Application  or:  Meboeb  nr  Jxtdombit. 
An  indebtedness  on  notes,  which  is  by  express  agreement  incor- 
porated, with  other  indebtedness,  into  other  notes,  and  finally 
merged  into  a  Judgment  on  the  last  note,  will  be  held  to  have 
existed  from  the  inception  of  the  first  note,  although  open  aooonntB 
have  been  made  and  settled  in  much  larger  amounts  in  tlie 
meantime. 

4.  Homestead:  Abandonment:  Intention:  Rboccupatton.  An  inten- 
tion to  abandon  a  homestead  and  an  actual  leaving  must  concur  la 
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order  to  deprive  a  debtor  of  homestead  rights,  and  where  no  new 
homestead  premises  have  been  acquired,  and  the  occupation  of 
former  Qnes  has  been  resumed  before  judgment,  the  fact  that  the 
debtor  resided,  as  he  says  for  business  reasons,  for  nearly  six  years 
elsewhere  and  was  registered  as  a  voter  in  an  adjoining  city,  does 
not  conclusively  show  an  abandonment  of  the  homestead. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Pawcett,  J.    Affirmed. 

Hamilton  &  Maxwell^  for  appellant. 

P.  A,  Wells  and  F.  E.  Snider,  contra. 

Hastings,  C. 

This  is  a  suit  upon  a  creditor's  bill  brought  November 
15,  1900,  alleging  that  in  September,  1899,  plaintiff  re- 
covered a  judgment  against  Henry  Zeller  for  |2,391.10  in 
the  Douglas  county  district  court;  that  execution  had 
been  returned  unsatisfied  and  the  judgment  was  unpaid; 
that  feller  had  been  for  more  than  four  years  insolvent ; 
that  November  16,  1896,  he  conveyed  to  one  Paul 
Doescher,  his  brother-in-law,  the  east  125  feet  of  lot  one, 
block  four,  in  Brown's  Park,  an  addition  to  South  Omaha, 
and  the  deed  was  recorded  December  8,  1896;  that  on 
November  17,  Doescher  conveyed  the  premises  to  Zeller's 
wife,  and  that  the  deed  was  recorded  January  18,  1897; 
that  both  deeds  were  without  consideration  and  made  and 
received  for  the  purpose  of  fraudulently  hindering  and 
delaying  Zeller's  creditors,  and  that  the  indebtedness  on 
which  the  judgment  was  rendered  accrued  prior  to  No- 
vember 16,  1896.  Defendants  answer  admitting  the  con- 
veyances and  relationship  of  the  parties  and  deny  the 
fraudulent  intent  and  lack  of  consideration  for  the  deeds ; 
they  deny  that  the  indebtedness  was  incurred  prior  to 
November  16,  1896,  and  say  all  of  Zeller's  indebtedness  to 
plaintiff  existing  at  that  time  was  long  ago  paid ;  they  say 
that  Zeller  at  the  time  of  the  conveyances  was  amply  able 
to  pay  his  debts;  that  the  property  was  subject  to  mortr 
gages  to  the  amount  of  |3,200;  on  which  Mrs.  22eller  has 
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paid  about  f 2,000;  that  Zeller's  equity  in  the  premises  at 
the  time  Avas  worth  less  than  f2,000  and  that  they  were 
his  homestead  and  absolutely  exempt  from  liability  upon 
plaintiff's  claim;  that  the  conveyances  were  made  with 
plaintiff's  full  knowledge  and  that  the  indebtedness  upon 
which  the  judgement  was  based  was  incurred  after  the 
conveyances  and  with  full  knowledge  on  plaintiff's  part 
of  their  existence.  Plaintiff's  reply  admits  the  existence 
of  the  mortgages  and  admits  Mrs.  Zeller's  payments,  but 
denies  that  they  were  made  out  of  her  own  money  and 
denies  the  remaining  allegations  of  the  answer. 

The  trial  court  finds:  f'irst.  That  the  evidence  fails  to 
establish  that  the  deeds  were  without  consideration. 
Second.  That  Zeller  was  insolvent  when  thev  Avere  made. 
Third.  That  he  did  not  haA^e  other  property  sufficient  to 
pay  his  debts.  Fourth.  That  his  intention  AA^as  to  hinder, 
delay  and  defraud  his  creditors.  Fifth.  That  the  effect 
of  the  conveyances  was  to  hinder,  delay  and  defraud 
plaintiff.  Sixth.  That  plaintiff  acted  seasonably  on  dis- 
covering the  alleged  fraud.  The  court  finds  also  that  the 
conveyance  to  Doescher  Avas  for  a  valuable  consideration ; 
that  it  does  not  appear  that  Doescher  knew  Zeller's  fraud- 
ulent ictent  or  shared  in  it.  It  finds  that  the  property 
described  in  the  petition  was  homestead  property,  and 
that  it  does  not  appear  that  Zeller's  interest  in  it  Avas 
worth  $2,000,  and  a  decree  of  dismissal  was  entered. 
There  seems  to  be  no  express  finding  as  to  the  question  of 
AA'hen  the  indebtedness  embraced  by  this  judgment  was 
'ncurred. 

It  seems  clear  that  the  essential  questions  in  this  case 
are: 

Were  the  convevances  to  Doescher,  and  bv  Doescher  to 
Mrs!  Zeller,  for  a  A'aluable  consideration,  and  innocent  of 
fraud  ? 

Was  the  indebtedness  embraced  in  the  judgment  in- 
curred prior  to  the  making  of  such  conveyances? 

Were  the  premises  a  homestead? 

As  to  the  first  question  the  trial  court,  as  above  stated, 
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finds  that  the  deed  to  Doescher  was  for  a  valuable  con- 
sideration, and  that  there  is  no  proof  of  any  sharing  of 
the  fraudulent  intent  of  Zeller,  op  knowledge  of  it,  on 
Doescher's  part.  There  is  evidence  uncontradicted  that 
Zeller  at  the  time  was  indebted  to  Doescher  in  the  sum  of 
|300  for  money  loaned.  Zeller  and  his  wife  say  that  the 
property  was  deeded  to  Doescher,  who  is  a  brother  of  Mrs. 
Zeller,  in  consideration  of  this  f300  and  of  f 700  more  to  ^ 
be  paid.  The  next  day  owing  to  objections  of  Zeller's  wife, 
he  came  and  asked  for  his  money  and  made  the  deed  to 
Mrs.  Zeller.  The  latter  says  she  paid  him  f250  out  of 
money  acquired  by  her  through  keeping  a  restaurant  in 
connection  with  her  husband's  saloon  and  by  renting 
furnished  rooms.  The  other  f  700  were  never  paid  and  to 
that  extent  the  conveyance  was  a  voluntary  one.  It  is 
true  that  Zeller  claims  that  Doescher  still  owes  the  f  700 
to  him.  Mrs.  Zeller  makes  no  mention  of  it,  and  there  is 
testimony  of  Zeller's  bar-keeper  at  the  time,  that  by  Zel- 
ler's  instructions  he  drew  up  a  deed  for  this  property  by 
Zeller  and  wife  to  Doescher  and  from  the  latter  and  wife 
to  Mrs.  Zeller.  He  does  not  know  whether  or  not  they 
were  used. 

Zeller  says  that  at  the  time  of  the  conveyances  the 
equity  in  the  property  was  worth  about  fl,000.  There 
is  other  testimony  putting  it  at  from  f  1,800  to  f2,300.  It 
is  impossible  to  see  how  this  conveyance  can  be  held  to  be 
other  than  voluntary  so  far  as  the  excess  above  ?300  is 
concerned.  Of  course,  as  against  her  husband's  creditors 
the  burden  of  showing  good  faith  and  a  fair  considera- 
tion is  on  Mrs.  Zeller.  As  to  Doescher,  the  proposition  is 
the  other  way  and  there  is  nothing  to  show  that  his  ac- 
tion was  not  in  good  faith  and  really  taken  to  get  his 
money.  There  is,  however,  no  claim  that  he  had  more  than 
$300  in  the  property.  As  to  the  consideration  for  the 
deeds,  the  court's  finding  of  a  consideration  is,  to  the  ex- 
tent of  $300,  sustained  by  the  evidence,  but  no  farther. 
And  the  property  was  admittedly  worth  ?1,000  or  more. 

As  to  the  second  matter,  the  time  when  this  indebted- 
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ness  wajB  incurred,  the  trial  court  made  no  express  find- 
ing. Its  general  finding  for  the  defendants,  however,  must 
be  taken  in  their  favor  on  this  point.  It  was  among  the 
allegations  of  plaintiff,  which  were  denied,  that  the  in- 
debtedness antedated  the  deeds.  The  facts  of  the  matter 
are  that  Zeller  was  conducting  a  saloon  rented  from  plain- 
tiff and  selling  plaintiff's  beer.  Paj^ments  of  "rent"  seem 
to  have  included  the  payment  for  the  saloon  license  and  to 
have  varied  from  |3,666.33  the  first  year  to  f2,800  later. 
The  business  began  in  1895.  December  31,  1895,  Zeller 
gave  a  note  or  notes  for  f  1,488.23  in  settlement  for  the 
unpaid  part  of  the  "rent"  for  1895,  after  having  received 
credit  for  "all  claims  of  any  nature  whatever,"  as  his 
receipt  of  that  date  recites.  On  January  30,  1897,  he  gave 
the  following  receipt: 

"Received  of  Omaha  Brewing  Association.  Charge  1-30, 
1897. 

"My  promissory  notes  canceled  one  Feby.  8-95  160 ;  one 
July  23-95  200;  one  Dec.  31-95,  1,488.23;  six  for  233.33 
ea. ;  one  for  233.37  upon  which  there  is  balance  due  of 
1,364.75.  Total  3,212.98  less  Cr.  Horse  &  Buggy  275.  Al- 
lowed rprs  142.  My  note  renewal  2,792.98  Bal.  Herman  * 
Zeller." 

At  the  same  time  he  gave  his  "renewal  note"  for  f 2,792,- 
98.    March  4,  1899,  he  gave  the  following  receipt: 
"Received  of  Omaha  Brewing  Association. 
"Charge  3-4-1899. 

"My  note  Jany  30-97  for 2795.98 

with  the  following  endmts : 

"Dec.  31,  '99  by  Cr 398.75 

"Jany  13,  '99  by  c 450.75 

'Tkfarch  13,  '99  by  c. 38.58 

"March  13,  '99  by  Cr 475.00      Total     1363.08 


'Tieaving  bal    1432.90 

"Due  them  also  they  advanced  me  cash 875.00 

"Making  total   2307.90 

due  them  for  which  I  give  my  note  and  receive  my  old  note 
dated  Jany.  30-97.  Herman  Zellkb.^^ 
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It  is  claimed  by  counsel  that  tlje  payments  made  from 
time  to  time  durii\g  these  years  should  be  held  to  ex- 
tinguish the  old  indebtedness  and  that  this  amount  re- 
maining due  on  March  4,  1899,  should  be  held  to  be  a 
part  of  the  later  indebtedness.  Plaintiff's  secretary  admits 
noticing  the  recording  of  the  deeds  for  this  property  in 
December,  1896.  The  amount  of  the  indebtedness  at  that 
time  does  not  appear. 

Plaintiff's  counsel  make  no  claim  that  the  f875  loaned 
to  Zeller  in  March,  1899,  is  chargeable  against  this  prop- 
erty, but  do  claim  that  the  f  1,432.90  carried  from  the  note 
of  January  31,  1897,  to  the  note  on  which  judgment 
against  Zeller  was  obtained  is  so  chargeable.  There  is 
voluminous  testimony  as  to  the  state  of  the  accounts  be- 
tween the  parties  at  various  times  and  it  appears  that 
Zeller's  payments  to  plaintiff  amounted  to  nearly  or  quite 
f  10,000  yearly  while  the  business  was  going  on.  There 
seems,  however,  no  question  that  when  the  note  was  given 
on  March  4,  1899,  on  which  the  plaintiff's  judgment  Avas 
afterwards  obtained,  at  that  settlement  it  was  understood 
that  11,432.90,  on  the  note  of  January  30,  1897,  were  still 
unpaid  and  were  carried  over  into  that  last  note. 

It  is  therefore  only  necessary  to  determine  whether  this 
remainder  of  fl,432.90  on  the  note  of  January  30,  1897, 
represents  an  indebtedness  incurred  before  the  making  of 
these  deeds  on  November  16  and  17,  1896.  The  receipt 
which  accompanies  the  note  of  January  30,  1897,  suffi- 
ciently indicates  how  it  was  made  up.  It  seems  clear  that 
whatever  payments  had  been  made  during  the  preceding 
year  by  the  parties,  the  $1,488.23  of  December  31,  1895, 
was  still  out  and  was  included  in  the  note  then  given.  It 
seems  clear  that  more  than  f2,000  of  this  f2,795.98  note 
of  January  30,  1897,  had  accrued  before  November  1, 
1896.  It  would  seem  that  notwithstanding  the  large 
amounts  of  money  paid  by  Zeller  to  plaintiff  in  1897,  1898 
and  1899,  plaintiff  is  warranted  in  claiming  that  these 
payments  were  with  Zeller's  assent  applied  to  other  ac- 
counts and  that  the  $1,432.90  carried  over  into  the  last 
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note  from  that  of  January  30,  1897,  was  indebtedness  in- 
curred before  November  16,  1896. 

It  remains  to  be  considered  whether  or  not  the  trial 
court  was  warranted  in  finding  that  the  premises  in 
question  were  exempt  as  a  homestead  and  therefore  not 
susceptible  of  fraudulent  alienation. 

It  is  undisputed  that  there  are  three  houses  on  this 
property  and  that  one  of  them  has  been  occupied  as  a 
residence  by  Zeller  and  his  family  since  the  summer  of 
1899.  It  appears  that  Zeller  and  his  wife  have  had  since 
1891,  no  other  property  which  was  exempt  as  a  homestead 
and  that  they  resided  on  this  property  in  question  in  1893. 
In  1894  they  lived  in  rooms  over  the  husband's  saloon  in 
South  Omaha,  and  in  1895,  when  the  business  with  plain- 
tiff began,  moved  to  Omaha  to  be  near  it  and  lived  in 
rooms  in  various  places  in  the  city  until  1899.  After  this 
business  was  closed  they  returned  to  one  of  the  houses 
on  this  property  as  has  been  stated.  They  testify  to  an 
intention  to  return  to  these  premises  and  to  the  acquisi- 
tion of  only  temporary  quarters  elsewhere.  It  appears, 
however,  that  the  husband  registered  as  a  voter  resident 
of  Omaha  during  his  stay  there.  We  are  not  prepared  to 
say  that  the  district  court  was  wrong  either  in  finding  that 
these  premises  were  the  family  homestead,  or  in  finding 
that  they  were  not  shown  to  be  of  more  than  f  2,000  value 
above  incumbrances.  Dennis  v.  Omaha  National  Bank, 
19  Neb.,  675;  Corey  v.  Schuster^  44  Neb.,  at  page  278. 

For  this  reason,  it  is  recommended  that  the  decree  of 
the  district  court  be  afllrmed. 

KiEKPATWCK  and  Lobingieb,  CC,  concur. 

Affirmed. 


Vol.  4]  JANUARY  TERM,  1903.  205 

Rosewater  t.  Horton. 


Edward  Rosewater  v.  Richard  8.  Horton,  Trustee  op 
Greater  American  Exposition,  Bankrupt. 

Filed  Febbuast  4,  1903.    No.  12,623. 

Commissioner's  opinion.    Department  No.  1. 

Pleading:  Petition:  Title:  Amendment:  Jurisdiction.  Bntitling  a 
petition  "In  District  Court  of  Douglas  County"  when  it  is  pre- 
pared for  and  filed  in  the  county  court,  is  an  amendable  defect, 
and  does  not  prevent  Jurisdiction  attaching  when  summons  is 
duly  served  and  returned,  the  defect  corrected  and  pleadings  to  the 
amended  petition  filed  by  the  defendant 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Baxter,  J.    Affirmed. 

E.  W.  Simeral,  for  plaintiff  in  error. 

T.  W.  Blackburn  and  Ricaard  S.  Horton,  contra. . 

Hastings,  C. 

Only  one  question  is  presented  by  the  record  in  this 
case :  Does  the  filing  of  a  petition  in  the  county  court  of 
Douglas  county  entitled  "In  the  District  Court"  of  the 
same  county  prevent  the  acquiring  of  any  jurisdiction  in 
the  case  by  the  county  court? 

On  December  21,  1900,  plaintiff  filed  in  county  court 
his  petition  against  the  defendant  Rosewater  asking  for 
a  judgment  in  the  sum  of  f250  and  interest  for  assess- 
ments on  stock  in  The  Greater  American  Exposition. 
The  petition  was  entitled  "In  the  District  Court  of 
Douglas  County";  summons  was  issued  by  the  county 
court  on  that  day  returnable  October  1,  and  was  duly 
served,  requiring  the  defendant  Rosewater  to  answer  in 
that  court  on  October  1.  On  that  day  defendant  appeared 
"for  the  purpose  of  this  motion  and  for  no  other  object" 
and  suggested  that  the  petition  was  entitled  in  the  dis- 
trict court  of  Douglas  county.  On  October  10,  the  matter 
came  up  for  hearing  and  the  plaintiff  obtained  leave  to 
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amend  the  petition  instanter  by  changing  the  name  of 
the  court  in  the  title;  defendant  was  given  ten  days  to 
plead.  On  October  20,  he  filed  a^  motion  to  require  the 
plaintiff  to  separately  state  and  number  his  causes  of 
action.  On  November  19,  on  defendant's  application,  the 
case  was  continued  to  the  December  term.  December  13, 
an  amended  answer  was  filed,  plaintiff  replied  and  the 
case  was  tried  to  the  court,  which  found  for  the  plaintiff 
and  rendered  judgment  for  f277.45.  The  amended  answer 
admits  subscription  to  the  stock  to  the  amount  of  f  500 ; 
alleges  payment  in  full  by  means  of  services  to  The 
Greater  American  Exposition  and  alleges  that  the  county 
court  had  no  jurisdiction  for  the  reason  that  the  petition 
in  said  cause  was  entitled  "In  the  District  Court  for 
Douglas  County."  From  the  judgment  in  the  county 
court  an  appeal  was  taken ;  the  same  issues  presented,  and 
judgment  again  rendered  against  the  defendant  for  f291.- 
13,  from  which  he  brings  error  to  this  court. 

As  above  stated  the  only  question  presented  for  our 
consideration  is  the  jurisdiction  of  the  county  court  and 
by  consequence  the  jurisdiction  of  the  district  court.  It 
will  be  observed  as  above  stated,  that  when  this  defect  in 
the  petition  was  suggested  to  the  county  court,  leave  was 
obtained  to  amend  the  petition  and  leave  was  then  given 
to  defendant  to  plead,  of  which  he  availed  himself,  and 
in  the  following  month,  more  than  thirty  days  after  the 
amendment  of  the  petition,  he  filed,  under  leave  of  court, 
an  amended  answer.  Section  92  of  the  Code  of  Civil  Pro- 
cedure requires  certain  things  to  be  contained  in  the  peti- 
tion, one  of  which  is  the  name  of  the  court.  It  is  conceded 
that  this  provision  of  the  Code  has  application  to  pro- 
ceedings in  the  county  court  to  recover  the  amount  in 
question  here  and  that  the  jurisdiction  acquired  by  the 
county  court  was  by  virtue  of  this  petition  and  the  is- 
suance of  a  summons  upon  it.  Was  the  petition,  because 
of  its  failing  to  contain  the  name  of  the  court,  a  nullity 
and  not  susceptible  of  amendment? 

In  Merrill  v.  Wright,  54  Neb.,  at  page  519,  the  failure 
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to  allege  an  essential  fact  required  to  constitute  a  cause 
of  action  is  held  not  to  render  a  petition  for  foreclosing  a 
tax  lien  a  nullity.  The  petition  is  held  to  be  amendable 
and  by  consequence  tjiat  it  prevents  the  statute  of  limi- 
tations running  against  the  lien  which  was  sought  to  be 
foreclosed.  This  was  done  largely  on  the  authority  of 
section  145  of  the  Code  of  Civil  Procedure,  which  pro- 
vides, "The  court  in  every  stage  of  an  action,  must  dis- 
regard any  error  or  defect  in  the  pleadings  or  proceed- 
ings, which  does  not  affect  the  substantial  rights  of  the 
adverse  party;  and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect." 

Plaintiflf  in  error  has  cited  certain  Iowa  cases,  the  first 
of  which,  is  Jordan  v.  Broicn,S2  N.  W.  Rep.  [la,],  4E0,  but 
the  defect  in  that  case  was  not  attempted  to  be  remedied 
so  far  as  the  court  in  which  the  petition  was  originally 
filed  was  concerned.  Judgment  was  entered  while  there 
was  no  petition  on  file  as  required  by  the  statute,  without 
any  appearance  on  the  part  of  the  defendant,  or  without 
his  ever  having  been  summoned  in  that  court.  It  is  not 
surprising  that  the  supreme  court  of  Iowa  held  that  there 
was  no  jurisdiction. 

Oarretson  v.  Hays  Bros.,  29  N.  W.  Rep.  [la.],  786,  and 
Morgan  v.  Sinall,  33  la.,  118,  both  seem  to  have  been  dis- 
missed on. the  ground  that  there  was  no  petition  on  file 
at  any  time  in  these  actions  on  which  a  judgment  could 
have  been  rendered.  We  do  not  discover  in  the  Iowa  cases 
any  holding  that  this  defect  in  question  in  the  present 
case  is  not  amendable  nor  do  we  see  any  reason  why  it 
should  not  be  held  to  come  within  the  liberal  statutes  of 
amendments  provided  in  this  state.  In  this  case  the  de- 
fendant was  duly  served  with  summons,  duly  appeared  in 
the  action,  has  presented  his  defense,  and  we  see  no  reason 
why  he  should  not  in  conscience  be  bound  by  the  result. 

In  McMurtry  v.  State,  19  Neb.,  147,  26  N.  W.  Rep.,  915, 
it  is  held  that  the  district  court  was  not  justified  in  re- 
fusing to  regard  an  answer  filed  which  was  entitled  in  the 
coun^  court.    The  answer  was  not  a  nullity,  was  amend- 
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able,  and  it  was  error  on  the  part  of  the  district  court  to 
disregard  it. 

In  Living Bton  v.  Coe,  4  Neb.,  379,  the  heading  of  a 
petition  "Supreme  Court  of  the  State  of  New  York,"  and 
filing  it  in  the  district  court  of  this  state,  was  held  to 
furnish  no  ground  for  the  dissolution  of  an  attachment  in 
the  case  because  it  was  held  that  the  petition  was  amend- 
able. 

In  Jansen  &  Co.  v.  Mnndt,  20  Neb.,  320,  30  N.  W.  Rep., 
53,  in  reversing  the  action  of  a  district  court  in  dissolying 
an  attachment  because,  among  other  things,  the  affidavit 
was  not  entitled  in  the  cause,  citing  both  of  the  foregoing 
cases,  the  court  says : 

"The  failure  to  entitle  a  proceeding  properly  may  be 
cause  for  a  motion  to  amend,  but  is  not  cause  for  dismiss- 
ing an  action.  ♦  ♦  ♦  The  failure  to  entitle  papers,  or  a 
mistake  in  that  regard,  will  not  be  a  fatal  defiE^ct  provided 
that  it  is  apparent  in  what  case  they  were  intended  to  be 
filed.  Courts  are  created  for  the  purpose  of  enforcing 
and  protecting  rights,  not  for  the  purpose  of  seizing 
technical  and  immaterial  defects  to  defeat  them.  Under 
the  Code,  if  the  court  has  jurisdiction  of  the  subject-mat- 
ter and  the  parties,  any  defect  in  the  pleadings  or  process 
is  amendable,  and  when  necessary  the  proper  amendments 
should  be  made  at  the  costs  of  the  party  in  fault.  The  rule 
as  to  amendments  is  to  be  liberally  construed  in  further- 
ance of  justice." 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

KiRKPATRiCK  and  LOBINGIBR,  CC,  concur. 

Affirmed. 
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Joseph  McCleneghan  v.  A.  H.  Norton  et  al. 

Filed  Febbuaby  4,  1903.    No.  12,525. 
Commissioner's  opinion.    Department  No.  1. 

1.  Trial:    Dibectinq  Vebdict:    Evtoencb  Sufficient.     Where  the  evi- 

dence without  contradiction  establishes  the  right  of  one  party 
to  an  action  to  a  Judgment,  it  is  not  error  for  the  trial  court  to 
direct  a  verdict  accordingly. 

2.  Bills  and  Notes:    Action  on  Note:    Evidence  Sufficient.    Evidence 

examined,  and  found  sufficient  to  sustain  the  verdict  and  judgment 
rendered  thereon. 

Error  from  the  district  court  for   Douglas   county. 
Tried  below  before  Slabatjgh,  J.    Affirmed. 

Nelson  C.  Pratt,  for  plaintiff  in  error. 

Baldrige  d  De  Bord,  contra. 

KiRKPATRICK,  0. 

This  is  an  action  brought  by  A.  H.  Norton,  defendant 
in  error,  against  Mrs.  Samuel  McCleneghan,  and  Joseph 
and  James  McCleneghan,  upon  a  promissory  note  for  the 
sum  of  1266,  dated  June  12,  1893,  given  by  the  aicClene- 
ghans  to  defendant  in  error.  Action  was  commenced 
thereon  in  the  county  court  of  Douglas  county,  resulting 
in  a  judgment  against  the  McCIeneghans  above  named 
by  default.  Afterwards,  on  application  of  Joseph  Mc- 
Cleneghan, this  judgment  was  set  aside  as  to  him,  and 
trial  had,  which  resulted  in  a  judgment  in  his  favor. 
From  this  judgment  in  county  court  the  cause  was  taken 
to  the  district  court  by  A.  H.  Norton,  who  filed  a  petition 
in  district  court,  setting  up  a  copy  of  the  note,  which 
was  signed  by  "Mrs.  Sam'l  McCleneghan"  and  "McClene- 
ghan Bros."  It  was  alleged  that  Joseph  and  James  Mc- 
Cleneghan did  business  as  McCleneghan  Brothers;  that 
the  firm  name  was  signed  to  the  note  by  Joseph  McClene- 
ghan ;  that  f  10  had  been  paid  thereon,  and  that  no  other 
18 
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or  further  paym(*nt  had  been  made.  Mrs.  Samuel  Mc- 
Clene«]Chan  ami  James  M((Mcne};han  a$i;ain  made  default, 
and  Joseph  Mc(^lenej»:l»an  for  answer  filed  a  jj:eneral 
denial.  At  the  conclusirn  of  plaintiflTs  testimony,  de- 
fendant MeCleneghan  refused  to  introduce  any  testimony, 
and  both  parties  to  the  action  asked  for  peremptory  in- 
structions in  their  favor.  The  jury,  as  directed  by  the 
trial  court,  returned  a  verdict  against  all  the  defendants, 
and  judj^jment  rendered  thereon.  A  motion  for  a  new 
trial  by  Joseph  McCleneghan  was  by  the  court  overruled, 
and  he  prosecutes  this  proce<»ding,  making  the  other  ,Mc- 
Cleneghans  defendants  in  error  because  they  refused  to 
join  with  him  as  plaintiffs  in  this  proceeding.  The  only 
question  pree^ented  is  that  the  trial  court  erred  in  refusing 
to  instruct  for  plaintiff  in  error,  and  in  directing  a  verdict 
for  defendant  in  error  Norton. 

It  is  discloscHl  that  some  time  prior  to  the  execution  of 
the  note  in  suit  Norton  owned  some  cattle  which  were 
being  pastured  on  a  farm  owned  and  controlled  by  the 
McCleneghans.  Josc^ph  McCleneghan  asked  Norton  what 
he  would  take  for  the  cattle,  and  was  informed  that  he 
would  take  ?2()(>,  that  the  McCleneghans  already  had  the 
cattle  in  their  pasture,  and  that  they  would  have  to  take 
their  chances  in  getting  them  all  there.  McCleneghan 
agreed  to  take  the  cattle  at  the  price  named.  Some  time 
later  Norton  called  on  Joseph  ilcCIeneghan  for  payment, 
and  was  told  that  th(\v  were  not  ready  to  pay  just  then. 
Norton  then  suggested  that  he  give  a  note  signed  by  him- 
self, his  brother,  and  his  mother.  This  Joseph  McOlene- 
ghan  promised  to  do.  Norton  returned  to  his  home,  and 
drew  up  a  note  which  he 'sent  to  Joseph  for  signature  as 
suggested.  The  note  in  due  time  was  returned  with  the 
signatures  as  already  stated.  Some  time  before  com- 
mencement of  tliis  action  James,  ujum  request  of  Norton, 
paid  the  sum  of  $10  thereon,  and  said  that  they  would  pay 
tlie  reuiainder  as  soon  as  they  could.  The  testimony 
shows  beycmd  question  that  Jauu^s  and  Joseph  McClene- 
ghan were  carrying  on  the  business  of  buying  and  selling 
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cattle  as  "McCleneghan  Brothers'^;  that  they  kept  an 
account  in  the'  bank  at  Valley  in  the  name  of  the  firm ; 
that  each  gave  checks  on  the  bank  drawn  upon  the  ac- 
count, signing  the  firm  name  to  the  checks.  The  cashier 
of  the  bank  testified  at  the  trial  positively  that  the  signa- 
tures to  the  note  were  those  of  Mrs.  Samuel  McCleneghan 
signed  by  herself,  and  of  McCleneghan  Brothers,  signed 
by  Joseph  McCleneghan;  that  the  words  "^ilcCleneghan 
Bros."  were  signed  in  the  handwriting  of  Joseph.  This 
testimony  was  amply  sufficient  to  justify  a  verdict  for  de- 
fendant in  error  Norton.  The  evidence  would  not  have 
authorized  a  verdict  for  plaintiflP  in  error.  The  judgment 
is  manifestly  right,  and  it  is,  therefore,  recommended 
that  the  same  be  affirmed. 

Hastings  and  Lobingier,  CC,  concur. 

Affirmed. 


State  of  Nebraska,  ex  rel.  Lee  Doi'glas,  v.  William 
Alstadt,  Justice  of  the  Peace  for  Douglas  County, 
Nebraska. 

Filed  February  4,  1903.    No.  12,648. 

Commissioner's  opinion.    Department  No.  2. 

Appeal  and  Error:  New  Trial,  Motion  for:  Necessity  for.  Alleged 
errors  of  a  trial  court  in  the  admission  and  exclusion  of  testimony 
can  only  be  reviewed  in  this  court  when  they  have  first  been 
called  to  the  attention  of  the  trial  court  by  a  motion  for  a  new 
trial. 

Error  from   the   district^  court    for   Douglas   county. 
Tried  below  before  Slabaugh,  J.    Affirmed. 

David  Van  Etten,  for  plaintiff  in  error. 

John  H.  McFarland,  contra, 

Oldham,  C.  ^ 

This  was  an  application  for  a  mandamus  to  require  the 
defendant,  a  justice  of  the  peace,  to  approve  an  appeal 
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undertaking ;  the  alternative  writ  was  issued ;  answer  filed, 
and  on  the  hearing  the  writ  was  denied.  No  motion  for 
a  new  trial  was  filed  in  the  court  below,  and  all  the  allega- 
tions of  error  called  to  our  attention  in  the  brief  of 
plaintifiF  in  error  are  with  reference  to  the  action  of  the- 
trial  courti  in  the  admission  and  rejection  of  testimony 
and  with  reference  to  the  sufficiency  of  the  testimony  to 
sustain  the  judgment. 

We  have  long  held  that  an  application  for  a  mandamus 
is  in  its  nature  an  action  at  law  which  can  only  be  re- 
viewed on  error  proceedings,  and  the  rule  is  too  well 
established  to  require  any  citation  of  authorities  that 
errors  of  the  character  alleged  against  in  plaintiff's  brief 
can  only  be  reviewed  by  this  court  when  they  have  first 
been  called  to  the  attention  of  the  trial  court  by  a  motion 
for  a' new  trial. 

It  is  therefore  recommended  that  the  judgment  of  the 
trial  court  be  affirmed. 

Barnes  and  Pound,  CC,  concur. 

Affirmed. 


John  and  William  C.  Shull  v.  Harriet  Best  et  al. 

Filed  February  4,  1903.    No.  12,555. 

Commissioner's  opinion.     Department  No.  2. 

L  Mechanics'  Liens:  Against  Building  Separate  from  Land.  One 
who  furnishes  material,  under  contract,  to  a  person  in  possession 
of  a  tract  or  lot  of  land  with  which  to  erect  a  house  or  other 
building  thereon,  in  case  such  person  does  not  become  the  owner 
of  the  premises,  may  have  a  mechanics'  lien  on  such  buildini; 
separate  from  the  land  on  which  it  is  situated.  Pickens  v. 
Plattsmouth  Land  and  Investment  Co.,  31  Neb..  585. 

2.  Mechanics'  Liens:  Juiksmext  Establishing  Lien  Against  Eimldixg: 
Pefsonaltt.  a  judgrment  or  decree  estnhlishlne:  such  lien  on  the 
building  alone  separate  from  the  real  estate,  and  ordering  it  sold 
to  satisfy  the  lien,  necessarily  adju'McatPs  the  question  of  the 
nature  of  the  improvement,  and  in  effect  decrees  it  to  be  personal 
property. 
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S.  Xechanics'  Liens:  Against  Building:  Title  of  Pubchaseb:  Rb> 
FLBViN.  One  purchasing  the  building  at  a  sheriff's  sale,  under  such 
decree,  upon  a  confirmation  of  the  sale,  obtains  title  thereto  as 
between  the  parties  to  the  foreclosure  and  the  right  to  remove  it 
from  the  premises,  and  In  case  he  can  not  obtain  possession  of 
it  otherwise,  it  not  appearing  to  be  pccupied  as  a  family  dwelling, 
he  may  maintain  replevin  therefor.  Waters  v.  Reuher,  16  Neb., 
99;  McDaniel  v.  Lipp,  41  Neb.,  713. 

4.  Xechanlcs'  Liens:  Against  Building:  Fobeclosube:  Sale:  Subse- 
quent PUBGHASE  OF  LAND  BT   DEFENDANT:     REMOVAL  OF  BUILDINO. 

After  the  confirmation  of  the  sale,  made  on  the  decree  In  the 
foreclosure  suit  the  defendant  therein,  who  purchased  the  material 
and  erected  the  building,  can  not,  by  purchasing  the  land,  pre- 
vent the  removal  thereof. 

Error  from  the  district  court  for  Burt  county.  Tried 
below  before  Dickinson,  J.    Reversed. 

T.  B.  Ashley  and  W.  G.  Sears,  for  plaintiffs  in  error. 

CHllis  d  Boijoes,  contra. 

Barnes,  C. 

This  waa  an  action  in  replevin  tried  in  the  district 
court  for  Burt  county.  The  plaintiffs  in  their  petition  and 
affidavit,  filed  in  the  lower  court,  alleged  that  they  were 
the  owners  of  a  certain  dwelling  house,  situated  on  the 
southeast  quarter  of  the  northwest  quarter  of  section  2, 
township  23  north  of  range  10  in  said  county;  that  it 
wa«  personal  property,  and  of  the  value  of  about  |200; 
that  the  defendants  wrongfully  detained  the  same  from 
their  possession,  and  had  so  detained  the  same  for  the 
space  of  two  and  one-half  years;  that  they  had  been 
damaged  by  reason  thereof  in  the  amount  of  the  reason- 
able use  of  the  said  building,  which  they  alleged  to  be  |5 
I)er  month  during  the  whole  of  said  time,  or  |150.  The 
answer  of  the  defendants  was  a  general  denial.  Upon 
these  issues  tiie  cause  was  tried  to  a  jury  and  at  tlie  dose 
of  the  evidence,  upon  the  request  of  the  defend  mils,  the 
trial  court  directed  the  jury  to  return  a  verdict  in  their 
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favor.  This  was  accordingly  done.  The  plaintifiFs  filed  a 
motion  for  a  new  trial,  which  was  overruled,  and  there- 
upon prosecuted  error  to  this  court. 

It  appears  from  the  bill  of  exceptions  that  the  plaintifiFs, 
on  or  about  the  6th  day  of  July,  1895,  under  an  oral  agree- 
ment with  the  defendant,  George  E.  White,  had  furnished 
to  him  the  necessary  material  for  the  erection  of  a  dwell- 
ing house  on  the  land  above  described;  that  they  had 
taken  the  necessary  steps  to  perfect  a  mechanics'  lien 
thereon,  that  they  commenced  an  action  in  the  district 
court  of  Burt  county  to  foreclose  the  same,  and  to  that 
end  on  the  5th  day  of  June,  1897,  filed  an  amended  peti- 
tion' against  the  defendants,  George  E.  White,  Annie  White 
and  Arthur  AMiite,  setting  forth  facts,  in  the  usual  form, 
sufficient  to  constitute  a  cause  of  action  for  that  purpose. 
It  was  alleged  in  the  petition  that  the  defendant,  George 
E.  White,  was  the  owner  in  fee  of  the  premises  upon 
which  the  house  in  question  was  situated  at  the  time  he 
purcha-sed  the  material  used  in  its  construction;  that 
Annie  White  was  his  wife,  and  that  Arthur  White  claimed 
some  interest  in  the  property,  the  nature  and  extent  of 
which  was  unknown  to  the  plaintiffs.  The  petition  closed 
with  the  usual  prayer  for  the  foreclosure  of  a  mechanics' 
lien,  and  for  such  other  and  further  relief  as  equity  might 
require.  To  this  petition  the  defendants  George  E.  White 
and  Annie  White,  filed  an  answer  as  follows : 

"1.  Comes  now  the  defendant,  George  E.  WTiite,  and 
for  himself  and  the  defendant  Annie  White,  answering  the 
amended  petition  of  the  plaintiffs,  deny  each  and  every 
allegation  in  said  petition  contained. 

"2.  The  defendants  deny  that  they  or  either  of  them 
are  the  owners  in  fee  of  the  land  described  in  the  plain- 
tiffs' petition." 

Upon  the  issues  thus  joined  the  cause  was  tried,  and  it 
appears  from  the  decree,  which  was  introduced  in  evi- 
dence, that  the  court  found  that  there  was  due  from  the 
defendant,  George  E.  White,  to  the  plaintiffs  the  sum  of 
|250;  and  that  on  the  21st  day  of  February,  1896,  thie 
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plaintiffs  made  an  account  in  writing  of  the  items  set 
forth  in  the  said  petition,  and  after  making  oath  thereto 
filed  the  same  in  the  countv  clerk's  office  of  Burt  countv, 
Nebraska,  and  the  same  is  duly  recorded  therein,  and  is 
a  mechanics'  lien  upon  the  dwelling  house  situated  on  tl'(» 
southeast  quarter  of  the  northwest  quarter  of  section  2, 
township  23  north  of  range  10,  of  Burt  county,  Nebraska, 
and  that  the  plaintiffs  are  entitled  to  have  the  lien  en- 
forced against  the  building.  Thereupon  the  following 
decree  was  entered: 

"It  is  therefore  considered  by  the  court  that  the  plain- 
tiffs recover  from  the  defendant  George  E.  White  the  sura 
of  f 250  and  their  costs  herein  expended ;  and  in  case  said 
judgment  is  not  paid  within  twenty  days  from  the  entry 
of  this  judgment  that  an  order  issue  to  the  sheriff  of  Burt 
county  commanding  him  to  sell  said  building  as  upon 
execution,  and  apply  the  proceeds  thereof  in  payment  of 
the  amount  so  found  upon  the  confirmation  of  said  sale." 

It  further  appears  that  on  the  15th  day  of  November, 
1897,  an  order  of  sale,  or  execution,  was  issued  upon  the 
judgment  and  decree  and  that  the  sheriff  of  Burt  county 
sold  the  building  in  question  to  the  plaintiffs;  that  after- 
wards the  sale  was  confirmed  and  the  sheriff  was  directed 
to  -make  and  deliver  to  the  plaintiffs  herein  a  bill  of  sale 
for  the  property  so  sold.  The  plaintiffs  having  failed  to 
obtain  possession  of  the  building  under  the  proceedings 
above  mentioned,  brought  this  suit  in  replevin  for  the  pur- 
pose of  obtaining  the  possession  thereof. 

It  further  appears  from  the  evidence  of  the  defendant 
George  E.  White,  that  at  the  time  he  purchased  the  ma- 
terial and  erected  the  building  in  question,  he  had  no 
interest  whatever  in  the  premises  on  which  it  was  situated. 
He  also  introduced  proof  to  show  that  at  the  time  the 
building  waB  erected  it  was  placed  upon  a  brick  founda- 
tion, and  was  thus  affixed  permanently  to  the  real  estate. 
He  further  testified  that  about  the  time  of  the  commence- 
ment of  this  action  he  obtained  title,  by  deed,  to  the  land 
r-cribed  in  the  petition.     The  testimony  disclosed  that 
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the  value  of  the  house  in  question  was  about  |300.  Upon 
these  facts,  which  are  practically  undisputed,  the  court 
directed  the  jury  to  return  a  verdict  for  the  defendant, 
which  was  accordingly  done.  Plaintiffs*  motion  for  a 
new  trial  was  overruled  and  the  court  entered  a  judgment 
upon  the  verdict,  in  the  alternative,  requiring  the  plain- 
tiffs to  return  the  building  to  the  defendants  within  the 
time  named  in  the  judgment,  or  if  return  could  not  be 
had  that  the  defendants  have  judgment  against  the  plain- 
tiffs for  the  said  sum  of  $300  and  costs  of  suit.  The 
plaintiffs  thereupon  brought  the  case  to  this  court  by 
petition  in  error,  and  now  contend  that  the  court  erred 
in  directing  the  jury  to  return  a  verdict  for  the  defend- 
ants. 

The  defendants  contend  that  the  judgment  foreclosing 
the  mechanics'  lien,  and  the  proceedings  thereunder  by 
which  the  plaintiffs  claim  they  acquired  the  o^Tiership 
and  right  to  the  possession  of  the  building,  are  absolutely 
void,  and  therefore  the  court  did  not  err  in  instructing 
the  jury  to  return  a  verdict  in  their  favor. 

We  are  therefore  required  to  determine  whetlier  under 
the  provisions  of  article  1,  chapter  54,  of  the  Compiled 
Statutes  of  1901  [Annotated  Statutes,  section  7100], 
one  who  furnishes  material  for  the  erection  of  a  house 
to  a  person  in  possession  of  the  real  estate,  who  is 
not  the  owner  thereof,  can  have  a  mechanics'  lien  upon 
the  building  so  constructed  apart  from  any  lien  upon 
the  land  upon  which  it  is  erected.  This  question  presents 
some  diflftcult  features.  A  mechanics'  lien  is  purely  a  stat- 
utory remedy,  and  unless  the  statutes  expressly  provide 
for  it,  or  by  a  fair  liberal  construction  of  the  statute  such 
lien  can  be  sustained,  it  can  not  be  said  to  exist.  Hence 
it  has  been  held  in  many  of  the  states  that  no  lien  can  be 
obtained  on  a  building  or  improvement  alone.  We  find, 
however,  upon  an  examination  of  the  authorities  that  this 
question  was  before  this  court,  and  was  decided  in  the 
case  of  Pickens  v.  Plattsmouth  Land  arid  Investment  Co., 
31  Neb.^  585.    It  appears  that  in  that  case  the  Plattsmouth 
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Land  and  Investment  Company  had  a  contract  with  the 
Plattsmouth  Land  &  Improvement  Company  for  the  pur- 
chase of  certain  real  estate;  that  the  investment  company 
entered  into  a  contract  with  Pickens  to  furnish  lumber 
and  materia]  for  the  erection  of  a  hotel  to  be  situated 
thereon ;  that  such  material  was  furnished,  and  the  build- 
ing was  erected;  that  the  contract  of  purchase  was  aban- 
doned, and  thus  the  title  to  the  land  remained  in  the  Platts- 
mouth Land  &  Improvement  Company,  and  the  investment 
company  never  had  any  title  thereto.  An  action  was  com- 
menced in  the  district  court  for  Cass  county  by  Pickens 
to  foreclose  a  mechanics'  lien  which  he  had  i)erfected 
upon  the  building  and  the  premises  on  which  it  was 
situated.  The  facts  above  stated  were  made  to  appear  on 
the  trial,  and  the  court  held  that  the  mechanics'  lien  at- 
tached to  both  the  building  and  the  premises,  and  rendered 
a  decree  of  foreclosure.  From  that  judgment  an  appeal 
was  taken  to  this  court,  and  it  was  held  that  no  lien  at- 
tached to  the  premises,  and  that  part  of  the  judgment 
should  be  reversed;  that  Pickens  was  entitled  to  a  lien 
upon  the  building,  the  property  of  the  investment  com- 
pany and  that  part  of  the  decree  was  affirmed.  It  thus  ap- 
I>ears  that  we  have  already  determined  this  question,  and 
held  that  a  lien  may  be  had  ui)on  a  building  and  improve- 
ment separate  and  apart  from  the  premises  upon  which  it 
is  situated. 

In  the  third  paragraph  of  the  syllabus  in  Henry  d 
Coat8uoorth  Go.  v.  Fisherdick,  37  Neb.,  207,  55  N.  W.  Rep., 
643,  we  find  the  following : 

"A  person  commencing  to  furnish  material  for,  or  com- 
mencing to  labor  on,  an  improvement  on  real  estate  must 
at  the  time  take  notice  of  the  interest  and  title  in  the 
premises  of  the  person  with  whom  he  contracted,  as  shown 
by  the  public  records,  as  his  lien  for  labor  or  material, 
aside  from  the  improvement  itself,  attaches  only  to  such 
interest.*' 

The  same  rule  is  announced  in  Waterman  v.  Stout,  38 
Neb.,  396,  56  N.  W.  Rep.,  987,  and  in  Hoagland  v.  Lowe, 
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39  Neb.,  397,  58  N.  W.  Rep.,  197.  In  Carpenter  v.  Leon- 
ard, 5  Minn.,  119,  the  court  in  deciding  this  identical  ques- 
tion made  use  of  the  following  language: 

"Section  1  of  the  act  of  August  12,  1858,  Compiled 
Statutes,  696,  provides  *that  any  person  or  company  who 
shall  have  performed  or  may  hereafter  perform  labor  or 
furnish  materials  or  machinery  for  erecting,  constructing, 
altering  or  repairing,  any  house,  mill,  manufactory  or 
other  building  or  appurtenances,  or  for  constructing,  alter- 
ing, or  repairing,  any  boat,  vessel  or  other  water  craft  by 
virtue  of  a  contract  or  agreement  wth  the  owner  or  agent 
thereof,  shall  have  a  lien  to  secure  the  payment  of  the 
same  upon  such  house,  mill,  manufactory,  or  other  build- 
ing, and  appurtenances  •  •  •  together  with  the  right, 
title,  or  interest  of  the  person  or  persons  owning  such 
house,  mill,  manufactory,  or  other  building  and  appur- 
tenances, on  and  to  the  land  upon  which  the  pame  shall  be 
situated,  not  exceeding,*  etc.  It  will  be  observed  from 
this  act,  that  in  prder  that  the  lien  should  attach,  it  is  not 
necessary  that  the  owner  of  the  building  upon  which  the 
work  has  been  performed  should  also  be  the  owner  of  the 
land  upon  which  the  same  is  situated.  The  lien  is  upon 
the  building,  and  also  upon  ^the  right,  title  or  interest,  of 
the  person  owning  such  house,'  whatever  such  interest  may 
be." 

The  only  essential  difference  between  the  statutes  of 
Minnesota  and  the  statutes  of  this  state  relating  to  me- 
chanics' liens  is,  w^here  we  use  the  conjunction  "and,"  in 
the  statute  of  Minnesota  are  found  the  words  "together 
with."  It  will  be  observed  that  in  construing  their  statute 
the  supreme  court  of  Minnesota  uses  the  words  "together 
with,"  and  the  conjunction  "and,"  interchangeably. 

Many  other  cases  might  be  cited  in  support  of  this  rule, 
but  it  is  believed  that  nearly  all  of  them  are  based  upon 
statutes  which  in  effect  declare  that  a  lien  may  be  had 
upon  the  building  separate  and  apart  from  the  land  on 
which  it  is  situated.  In  the  case  of  Rogers  v.  The  Omaha 
Hotel  Co.j  4  Neb.,  54,  Maxwell,  J.,  speaking  for  the 
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court  Bays:  "The  object  of  the  law  under  consideration, 
being  to  secure  the  claim  of  those  who  have  contributed  to 
the  erection  of  a  building,  it  should  receive  the  most  liberal 
construction  to  give  ^uU  effect  to  its  provisions."  We 
think  the  construction  placed  upon  the  statute  in  Pickens 
V.  Plattamoiith  Land  and  Investment  Co.  is  correct,  and 
should  be  adlicred  to,  and  we  therefore  hold  that  the  court 
had  power  to  enter  the  decree  {giving  the  plaintiffs  a  me- 
chanics' lien  upon  the  building  in  question  and  foreclosing 
the  same.  It  follows  that  the  judgment  of  the  district 
court  was  not  void. 

Where  a  judgment  or  decree  of  a  court  of  record  is  not 
void  upon  its  face,  \\'hen  offered  in  evidence  in  another 
suit  to  sustain  a  right  to  which  the  party  claims  he  is 
entitled  thereunder,  it  ia  not  open  to  collateral  attack 
and  will  be  held  to  establish  whatever  rights  appear  to 
be  conferred  thereby.  "The  record  of  a  judgment  regular 
on  its  face,  in  a  case  of  which  the  court  rendering  it  had 
jurisdicfinn,  imports  absolute  verity  until  modified  or  re- 
versed in  a  direct  proceeding,  and  can  not  be  attacked 
collaterally."  Bryant  v.  Estahrook,  16  Neb.,  217,  20  N. 
W.  Rep.,  245;  Chase  v.  Miles.  43  Neb.,  687,  62  N.  W.  Rep., 
35;  Stetihcrg  v.  .State,  48  Neb.,  at  page  316,  67  N.  W.  Rep., 
190. 

It  is  next  contended  on  the  part  of  the  defendants,  that 
although  George  E.  White  was  not  the  owner  of  the 
premises  at  the  time  he  purcliased  the  material  and  erected 
the  building  in  question  thereon,  yet  be  became  the  owner 
after  the  plaintiff  purchased  the  house  at  the  sheriff's 
sale  under  the  decree  foreclosing  the  meclianics'  lien,  and 
before  the  commencement  of  this  suit,  and  having  affixed 
the  building  to  the  soil  permanently  so  as  to  make  it  a  part 
of  the  real  estate,  he  is  now  in  a  position  to  claim  that  lln' 
house  is  not  personal  property,  but  is  a  part  of  the  really, 
and  as  such  owner  he  can  prevent  its  removal  and  that  an 
action  of  replevin  can  not  be  maintained  to  recover  tlie 
possession  thereof.  The  decree  foreclosing  the  mechaniis' 
lien  necessarily  adjudicated  and  settled  the  question  uf 
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the  nature  of  the  building ;  it  must  have  been  adjudged  to 
be  personal  property,  and  as  such  subject  to  the  plaintiffs' 
lien,  without  regard  to  the  real  estate  upon  which  it  was 
situated.  The  defendants  herein  were  parties  to  that 
action.  Not  having  appealed  from  the  judgment,  but  at 
all  times  having  acquiesced  therein  and  recognized  its 
validity  and  binding  force,  they  will  not  now  be  permitted 
to  avoid  its  effect  by  the  purchase  of  the  real  estate  on 
which  was  erected  the  house  in  question. 

The  judgment  of  a  court  or  tribunal  having  cognizance 
of  the  subject-matter  is  conclusive  between  the  parties  and 
their  privies  when  the  same  matter  comes  in  question  be- 
tween them  in  the  same  or  another  court.  State  v.  Board 
of  County  Commissioners  of  Buffalo  County,  6  Neb.,  452 ; 
Stenberg  v.  State,  supra.  A  judgment  rendered  by  a  court 
which  had  jurisdiction  of  the  parties  and  of  the  subject- 
matter  as  between  such  parties  conclusively  settles  all 
questions  litigated,  subject  only  to  the  contingency  of  a 
reversal  or  modification  in  the  same  proceeding.  Chase  v. 
Miles,  supra.  Such  judgment  settles  all  matters  litigated, 
and  can  not  be  assailed  collaterally. 

The  nature  of  the  property  in  question  in  this  suit  was 
necessarily  litigated  and  determined  under  the  issues  in 
the  case  foreclosing  the  mechanics'  lien.  By  the  decree  of 
the  court,  as  above  stated,  the  building  was  held  to  be 
personal  proi)epty,  otherwise  the  court  would  not  have 
subjected  it  to  the  lien,  regardless  of  the  real  estate  upon 
which  it  was  situated.  The  defendant  can  not'  relitigate 
that  question  in  this  case.  The  position  now  taken  by  the 
defendants  is  subversive  of  both  legal  and  equitable  prin- 
ciples, and  can  not  be  looked  upon  with  favor,  or  sanc- 
tioned by  this  court.  Brown  v.  Jones,  55  N.  W.  Rep. 
[Minn.],  54. 

It  has  been  rei)eatedly  held  by  us  that  replevin  will  lie 
to  recover  the  possession  of  a  building.  Mills  v.  Redick,  1 
Neb.,  437;  McDaniel  v.  Lipp,  41  Neb.,  at  page  716,  60  N. 
W.  Rep.,  81 ;  Ellsimrth  v.  McDouell,  44  Neb.,  707,  62  N. 
W.  Rep.,  1082.    An  action  of  replevin  may  be  maintained 
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for  property  which,  as  between  the  parties,  is  i>ersonalty. 
McDaniel  v.  Lipp,  supra. 

As  we  have  heretofore  stated,  the  judgment  in  the  me- 
chanics' lien  case  as  between  the  parties  therein  and  to 
this  suit,  fixed  and  determined  the  nature  of  the  property 
in  question;  and  it  not  having  been  made  to  appear  that 
at  the  time  of  the  commencement  of  this  suit  the  building 
was  occupied  as  a  family  dwelling  this  action  can  certainly 
be  maintained. 

We  therefore  hold  that  the  court  erred  in  directing  a 
verdict  for  the  defendant,  and  we  recommend  that  the 
judgment  of  the  district  court  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Pound  and  Oldham,  CC,  concur. 

Reversed  and  remanded. 


Christian  P.  Scheel  v.  August  Lackner  bt  al. 

Filed  February  4,  1903.    No.  12,567. 
Commissioner's  opinion.     Department  No.  2. 

1.  Homestead!    Fraudulent  Conveyances.   The  homestead  of  a  debtor 

#to  the  extent  and  value  of  |2,000  is  not  the  subject  of  fraudulent 
alienation. 

2.  Homestead:    Alienation:    Purchase  of  Other  Land:    Conveyance 

TO  Wife.  The  debtor  may  invest  the  proceeds  of  such  homestead 
in  other  land  at  any  time  within  six  months  after  the  alienation 
thereof,  or  may  exchange  it  for  other  land,  and  cause  the  same  to 
be  conveyed  to  his  wife,  and  she  will  be  entitled  to  hold  such  land 
to  the  amount  of  1 2,000,  free  and  clear  of  his  debts. 

Error  from  the  district  court  for  Jefferson  county. 
Tried  below  before  Letton,  J.    Affirmed. 

E,  E.  Hinshaw  and  A.  R.  Scott,  for  plaintiff  in  error. 

B.  A.  Clapp  and  J.  G.  Hartigan,  contra. 


222  NEBRASKA  REPORTS.      [UNOFFICIAL. 

Bcheel  t.  Lackner. 

Barnes,  C. 

This  was  an  action  in  the  nature  of  a  creditors'  bill, 
brought  in  the  district  court  of  Jefferson  county,  by  the 
plaintiff  in  error  against  the  defendants  August  Lackner 
and  his  wife,  Annie,  to  set  aside  a  deed  to  the  wife,  of 
eighty  acres  of  land  situated  in  that  county,  and  subject 
said  land  to  the  payment  of  a  judgment  in  favor  of  the 
plaintiff  and  against  the  husband.  At  the  conclusion  of 
the  trial  the  court,  upon  the  evidence,  found  the  following 
facts : 

"1.  The  court  finds  that  on  the  6th  day  of  April,  1896, 
the  defendant,  August  Lackner,  purchased  from  one 
Amelia  Zieman  the  south  half  of  the  northeast  quarter  of 
section  twelve,  township  four  north,  range  one  east,  in 
Jefferson  county,  Nebraska,  for  the  sum  of  |2,400,  ?1,700 
of  which  was  paid  by  the  assumption  of  certain  mortgages 
to  that  extent  then  existing  upon  said  property,  and  the 
remaining  |700  was  to  be  paid  to  the  said  Amelia  Zieman. 

"To  secure  the  payment  of  said  J700  the  defendants, 
August  Lackner  and  Annie  Lackner,  his  wife,  executed  a 
deed  to  the  said  Amelia  Zieman  of  a  certain  eighty  acre 
tract  of  land  in  Saline  county,  Nebraska,  which  the  said 
August  Lackner  and  Annie  Lackner  then  occupied  as  their 
homestead. 

"2.  The  court  further  finds  that  the  eighty  acres  of  land 
in  Jefferson  county  was,  at  the  request  of  August  Lackner, 
conveved  bv  the  said  Amelia  Zieman  to  his  ^Wfe,  Annie 
Lackner,  with  the  intent  and  purpose  of  placing  the  same 
beyond  the  reach  of  the  plaintiff,  Scheel. 

"3.  The  court  further  finds  that  at  the  time  the  purchase 
of  the  said  eighty  acres  of  land  in  Jefferson  county  was 
made  by  the  said  August  Lackner,  the  said  August  Lackner 
had  incurred  a  liability  to  the  plaintiff.  Christian  P. 
Scheel,  by  reason  of  the  conversion  of  certain  goods  and 
chattels  of  said  Scheel  to  his  own  use ;  and  that  afterwards, 
on  the  14th  day  of  February,  1900,  the  said  plaintiff  re- 
covered a  judgment  in  the  district  court  of  Saline  county, 
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Nebraska,  against  said  August  Lackner  for  the  conversion 
of  said  goods  for  the  sum  of  f  1,792  and  costs  of  suit  taxed 
at  |42,  which  judgment  still  remains  in  full  force  and 
effect,  and  wholly  unsatisfied. 

"4.  The  court  further  finds  that  afterwards  the  plaintiff 
caused  a  transcript  of  said  judgment  to  be  filed  in  the  dis- 
trict court  of  Jefferson  county;  that  aften\^ards  he  caused 
executions  to  be  issued  both  in  Saline  county  and  Jeffer- 
son county,  upon  said  judgments  which  were  returned 
wholly  unsatisfied. 

"5.  The  court  further  finds  that  at  the  time  that  said 
August  Lackner  and  Annie  Lackner  executed  the  convey- 
ance of  the  eighty  acre  homestead  in  Saline  county,  Ne- 
braska, said  eighty  acres  were  incumbered  by  mortgage 
to  the  amount  of  nearly  f  1,700  and  that  the  total  value 
of  said  eighty  acres  did  not  exceed  f 2,400;  and  that  said 
eighty  acre  homestead  in  Saline  county,  Nebraska,  was 
absolutely  exempt  to  the  said  August  Lackner  and  Annie 
Lackner,  and  was  incapable  of  fraudulent  alienation." 

These  facts  fully  state  the  case.  The  conclusions  of  law 
based  upon  the  foregoing  are  stated  in  the  sixth  finding, 
which  is  as  follows : 

"6.  The  court  further  finds  that  since  the  plaintiff, 
Christian  F.  Scheel,  was  not  entitled  to  enforce  his  judg- 
ment against  the  eighty  acres  of  land  in  Saline  county  by 
reason  of  its  homestead  character,  he  is  not  entitled  to 
follow  the  proceeds  of  the  same;  and  that  by  the  procur- 
ing of  the  title  to  the  tract  of  land  in  controversy  in  this 
case  to  be  made  to  his  wife,  Annie  Lackner,  the  defendant, 
August  Lackner,  was  not  guilty  of  any  fraud  or  violatioa 
of  the  rights  of  the  plaintiff.  Christian  F.  Scheel,  and 
there  is  no  equity  in  the  plaintiff's  bill." 

The  plaintiff's  exceptions  were  overruled,  and  thereupon 
the  following  judgment  was  rendered : 

"Wherefore  it  is  considered,  ordered  and  adjudged  by 
the  court,  that  the  plaintiff.  Christian  F.  Scheel,  take 
nothing  by  his  bill,  that  his  action  be,  and  is  hereby  dis- 
missed, at  the  costs  of  the  said  plaintiff^  taxed  at  f 52.30." 
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A  motion  for  a  new  trial  was  filed  and  overruled,  ex- 
ceptions were  taken,  and  the  plaintiff  thereupon  brought 
the  case  to  this  court  by  a  petition  in  error. 

An  examination  of  the  record  discloses  that  the  findings 
of  facts  are  fully  sustained  by  the  CAMdence.  No  serious 
objection  is  urged  to  any  of  them,  but  it  is  contended  that 
the  court  erred  in  his  conclusions  of  law  and  in  his  judg- 
ment rendered  thereon.  It  is  insisted  by  the  plaintiff  that 
the  finding  that  the  title  to  the  land,  at  the  request  of  the 
judgment  debtor,  was  put  in  the  name  of  the  wife  to  place 
the  property  beyond  the  reach  of  the  plaintiff,  is  sufficient 
to  require  the  court  to  set  aside  the  deed  and  subject  the 
properf^-  to  the  payment  of  the  plaintiff's  judgment;  that 
the  d((d  of  the  land  in  Saline  county,  which  was  the 
homestead  of  the  defei^idants,  was  only  a  mortgage,  and 
that  by  reason  thereof  they  did  not  part  with  the  title  to 
their  homestead,  and  the  judgment  of  the  court  gives  them 
two  homesteads  which  they  are  not  entitled  to  have.  We 
can  not  agree  with  these  contentions.  It  is  established 
beyond  question  that  the  land  in  Saline  county  was  the 
homestead  of  the  defendants ;  that  it  was  worth  only  about 
$2,400,  and  that  it  was  incumbered  by  a  mortgage  of 
|1,7O0.  This  would  leave  ?700  as  the  equity  of  the  defend- 
ants in  their  Saline  county  homestead.  In  any  event,  this 
equity  in  the  homestead  would  be  exempt  to  them,  and 
would  not  be  the  subject  of  fraudulent  alienation. 
Whether  the  deed  to  the  homestead,  which  was  given  as  a 
consideration  for  |700  of  the  purchase  price  of  the  land  in 
question,  was  a  mortgage  or  not,  makes  no  difference  so 
far  as  the  rights  of  the  parties  are  concerned.  The  land 
situated  in  Jefferson  county  sought  to  be  subjected  to  the 
payment  of  tlie  plaintiff's  judgment,  was  worth  only 
about  f 2,400  at  the  time  it  was  purchased;  it  was  incum- 
bered by  mortgages  to  the  amount  of  $1,700,  which  the 
defendants  assumed.  Therefore  the  equity  in  this  land 
was  no  greater  than  their  equity  in  their  Saline  county 
homestead.  The  effect  of  tbe  transaction  was  to  pay  an 
equity  of  $700  in  the  land  in  question.     It  was  simply 
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transfel'ring  the  equity  in  the  Saline  county  land,  which 
was  exempt  as  a  homestead,  and  not  subject  to  fraudulent 
alienation,  into  an  equity  in  the  land  in  question,  and  no 
matter  what  the  intention  of  the  defendant  Christian  P. 
Bcheel  was,  the  plaintifiF  herein  has  no  cause  of  complaint 
Mundt  1?.  Hagedorriy^^d  Neb.,  409;  Munson  v.  Carter,  40 
Neb.,  417.  The  interest  of  the  defendants  in  their  Saline 
county  homestead  was  absolutely  exempt,  and  the  plain- 
tiff's judgment  was  no  lien  thereon.  Hoy  v.  Anderson,.  39 
Neb.,  386;  Corey  v.  Plummer,  Perry  d  Co.,  48  Neb.,  481; 
Prugh  V.  Portsmouth  Savings  Bank,  48  Neb.,  414;  Mundt 
V.  Hagedorny  supra;  Ho^'bach  v.  Smiley,  54  Neb.,  217; 
Partners^  Loa^i  d  Trust  Co.  v.  Schwenk,  54  Neb.,  657; 
Smith  V.  Neufeld,  57  Neb.,  660. 

The  land  in  suit  represented  the  proceeds  of  the  transfer 
of  the  homestead.  These  were  exempt  to  defendant  Lack- 
ner to  be  disposed  of  as  he  saw  fit,  at  any  time  within  six 
months  after  the  date  of  the  transaction.  He  gave  the  land 
obtained  by  the  transfer  of  their  homestead,  to  his  wife 
Annie  Lackner;  this  he  had  a  perfect  right  to  do.  The 
money  received  from  the  sale  of  the  homestead  to  the 
Amount  of  |2,000  was  exempt  for  the  period  of  six  months 
thereafter,  and  was  entitled  to  the  same  protection  against 
legal  process  and  the  voluntary  disposition  of  the  claim- 
ant, which  the  law  gives  to  the  homestead  itself.  Section 
16,  chapter  36,  Compiled  Statutes  [Ann.  St.  sec.  6215]. 

The  plaintiff  had  no  right  to  complain  because  the  land 
purchased  by  the  proceeds  of  the  homestead  in  Saline 
county  was  conveyed  to  the  wife.  Frazier  v.  Syas,  10 
Neb.,  at  page  117;  Oillespie  v.  Brown  d  Ryan  Bros.,  16 
Neb.,  457,  20  N.  W.  Rep.,  632;  Bloedorn  v.  Jewell,  34 
Neb.,  649,  52  N.  W.  Kep.,  367. 

It  has  become  the  well  settled  law  of  this  stflte  that  a 
husband  may  purchase  other  land  with  the  proceeds  of 
his  homestead,  which  were  absolutely  exempt  as  such,  and 
have  the  same  conveyed  direct  to  his  wife;  such  convey- 
ance will  not  be  considered  fraudulent,  and  she  will  be 
entitled  to  hold  the  premises  to  an  amount  and  value  not 
19 
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exceeding  f 2,000,  free  an.d  clear  of  all  of  his  debts.   Bloe- 

dorn  V.  Jewell,  supra. 

We  therefore  hold  that  the  judgment  of  the  trial  court 
was  right,  and  we  recommend  that  it  be  affirmed. 

Pound  and  Oldham,  CO.,  concur. 

Affirmed. 


William  H.  Cole  v.  Adams  County,  Nebraska,  et  au 

Filed  February  4»  1903.    No.  12,572. 

Commissioner's  opinion.    Department  Na  3. 

Appeal  and  Error:  Assignments:  Overruling  Motion  fob  New  Trial. 
Errors  required  to  be  assigned  in  a  motion  for  a  new  trial,  will 
be  deemed  waived,  unless  the  ruling  on  such  motion  is  assigned 
as  error  in  this  court. 

Error  from  the  district  court  for  Adams  county.   Tried 
below  before  Adams,  J.    Affirmed. 

J.  W.  James,  for  plaintiflE  in  error. 

M.  A.  Hartigan,  contra. 

Albert,  C. 

In  the  oral  argument  in  this  case,  our  attention  is  called 
to  the  fact  that  the  only  errors  assigned  are  those  required 
to  be  assigned  in  the  motion  for  a  new  trial.  The  ruling 
of  the  trial  court  on  that  motion  is  not  assigned  as  error. 
Under  the  repeated  rulings  of  this  court  the  alleged  errors 
can  not,  therefore,  be  considered.  An  examination  of  the 
record  satisfies  us  that  the  application  of  this  rule  will  . 
work  no  hardship. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

Ames  and  Duffie,  CO.,  concur. 

Affirmed. 
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Louis  Jensen  v.  George  Steibeb  et  al. 

Filed  Febbuabt  4,  1903.    No.  1*2,576. 
Commissioner's  opinion.    Department  No.  2. 

1.  Trial:    Instbuctions:    Repetition  in  Different  Pabaobaphs.    When 

the  court  in  one  paragraph  of  its  instructions  correctly  states  a 
rule  of  eyldence,  it  is  not  erroneous  to  refer  to  the  rule  in  apt 
terms  in  instructions  immediately  following,  without  repeating  the 
rule  in  each  of  the  instructions. 

2.  Trial:   E^vmENCE:   Admissibility.    Action  of  the  trial  court  in  admit- 

ting evidence  examined,  and  held  proper. 

Error  from  the  district  court  for  Lancaster  county; 
Tried  below  before  Holmes,  J.    Affirmed. 

Wilson  &  Broken,  for  plaintiff  in  error. 

W.  T.  Stevens,  contra.     • 

Oldham,  C. 

» 

In  this  action,  plaintiffs  sued  the  defendant  for  a  bill  of 
f 23.08  for  threshing  his  wheat ;  defendant  filed  a  counter- 
claim for  damages  for  failure  of  plaintiffs  to  thresh  his 
oats  at  the  time  agreed  upon;  there  was  judgment  for 
plaintiffs,  and  defendant  brings  error  to  this  court. 

The  first  alleged  error  called  to  our  attention  in  de- 
fendant's brief  is  as  to  the  action  of  the  trial  court  in 
giving  the  third  paragraph  of  instructions  on  its  own  mo- 
tion. This  instruction  savs:  "Therefore,  if  under  this 
rule,  you  find  and  believe,"  etc.,  and  it  also  says  "provided 
you  further  find  and  believe,"  without  making  direct  refer- 
ence to  the  evidence  in  the  case,  as  the  source  on  which 
belief  should  be  founded. 

There  might  be  some  merit  in  this  criticism  if  it  were 
not  for  the  rule  that  no  instruction  rtiould  be  condemned 
which,  when  read  in  connection  with  those  immediately 
preceding  it,  correctly  states  the  law.  The  first  paragraph 
of  instructions  given  by  the  court  told  the  jury,  in  sub- 
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stance,  that  it  was  incumbent  upon  the  defendant  to  es- 
tablish his  counter-claim  by  a  preponderance  of  the  evi- 
dence. The  second  paragraph  said :  "If  under  this  rule/' 
etc.,  and  the  instruction  criticised  follows  with  a  clear 
reference  to  the  rule  properly  announced  in  the  first  para- 
graph of  instructions.  Hence  when  this  instruction  is  . 
read  as  it  should  be  in  connection  with  those  preceding  it, 
it  properly  confines  the  belief  of  the  jury  to  conclusions 
arising  from  the  testimony. 

When  the  court  in  one  paragraph  of  its  instructions  cor- 
rectly states  a  rule  of  evidence,  it  is  not  misleading  to 
refer  to  this  rule  in  instructions  immediately  following 
without  repeating  the  rule  in  each  of  the  instructions. 

Complaint  is  made  of  the  action  of  the  trial  court  in  per- 
mitting the  following  question  to  be  answered  by  plaintifF, 
Henry  McDonald,  when  on  the  witness  stand: 

Q.  Did  you  agree  at  any  time  or  promise  to  thresh  Mr. 
Jensen's  oats  last  fall? 

A.  No,  sir;  I  did  not. 

While  this  question  was  leading  in  form,  yet  its  object 
was  to  contradict  the  evidence  of  the  defendant  who  had 
testified  to  the  alleged  agreement  of  the  plaintiffs  to  thresh 
his  oats.  Another  question  propounded  to  this  same  wit- 
ness, similar  in  nature  and  going  to  the  same  purpose,  is 
also  complained  of.  We  see  no  error  or  prejudice  in  the 
action  of  the  trial  court  in  permitting  the  answers  to  these 
questions  to  stand.  They  were  merely  asked  for  the  pur- 
pose of  contradicting  the  testimony  given  by  the  defendant 
in  chief;  consequently,  they  are  not  obnoxious  to  any  ob- 
jection urged  against  them. 

These  being  all  the  errors  alleged  against,  we  therefore 
recommend  that  the  judgment  of  the  trial  court  be  affirmed. 

Barnes  and  Pound,  CO.,  concur. 

Affibmbd. 
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Thomas  B.  Btockbb,  appellant,  v.  Delilah  Coddington 

ET  AL.,  APPELLEES. 

Filed  Febbuabt  4,  1903.    No.  12,580. 

Commissioner'B  opinion.    Department  No.  8. 

▲ppe&l  and  Error:  Teial  Without  Jury:  Inferences  of  Fact.  Infer- 
ences of  fact  drawn  by  a  trial  court  without  a  Jury,  will  not  be 
disturbed  by  this  court  unless  clearly  wrong. 

Appeal  from  the  district  court  for  Nemaha  county. 
Tried  below  before  Letton,  J.    Afftrmed. 

8.  P.  Davidson,  for  appellant 

W.  S.  Kelligar  and  E.  Ferneau,  contra. 

Ames,  C. 

This  is  an  action  by  the  appellant  to  restrain  the  appel- 
lee from  maintaining  a  dyke  or  dam  by  means  of  which 
it  is  alleged  that  surface  waters  are  wrongfully  diverted 
from  the  lands  of  the  latter  to  those  of  the  former. 
Whether  the  structure  has  this  eflfect  is  a  question  of  fact 
which  was  decided  by  the  trial  court  after  hearing  the 
testimony  of  witnesses  and  after  visiting  and  inspecting 
the  premises,  during  the  progress  of  the  trial,  in  company 
with  counsel  of  the  respective  parties.  We  do  not  think 
that  we  are  as  competent  to  determine  the  controversy  as 
was  the  trial  judge  and  shall  not  undertake  to  review  his 
decision. 

Counsel  for  the  appellant  contends  that  certain  special 
findings  of  fact  by  the  trial  court,  if  properly  interpreted, 
establish  the  inference  that  the  waters  were  so  diverted 
although  the  district  judge  drew  the  contrary  inference 
therefrom.  Whether  these  findings  will  bear  the  construc- 
tion put  upon  them  by  counsel,  we  do  not  feel  called  upon 
to  inquire.  The  matter  being  one  of  inference  only,  and 
not  of  positive  fact  we  think  that,  under  the  familiar  rules 
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of  this  court,  the  appellant  must  be  content  with  the  con- 
clusion reached  bv  the  trier  of  fact. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  aiSirmed. 

DuFFiE  and  Albert,  CO.,  concur. 

Affibmbd. 


Thomas  B.  Stocker  v.  Nemaha  County  bt  al. 

Filed  Fkbkuaby  4,  1903.    No.  12,593. 

Commissioner's  opinion.    Department  No.  1. 

Waters  and  Water  Courses :  Surface  Waters  :  County  Ditches  :  Lia- 
BnJTT.  A  county  is  not  liable  to  landowners  for  injuries  caused 
by  the  discharge  of  surface  water  from  ditches  constructed  by 
the  county  authorities  diverting  such  water  from  its  natural 
course. 

Error  from  the  district  court  for  Nemaha  county. 
Tried  below  before  Stull,  J.    Afprmed. 

G.  W.  Cornell,  for  plaintiff  in  error. 

E.  B.  Qiiaclenhush,  County  Attorney,  and  H.  A.  Lam- 
bert,  contra. 

Lobingier,  C. 

This  is  an  action  for  damages  alleged  to  have  been 
caused  by  reason  of  the  defendant's  construction  of  ditches 
in  "upon  or  near"  a  public  highway  and  the  consequent 
diversion  of  surface  water  and  discharge  thereof  upon 
plaintiff's  land.  There  was  a  jury  trial  with  a  verdict  and 
judgment  for  defendant.  A  large  number  of  errors  are 
assigned  in  the  petition  by  which  the  cause  is  brought  to 
this  court.  We  find  it  unnecessary  to  consider  these,  how- 
ever, because  in  our  view  there  was  no  liability  on  the 
part  of  defendant  for  the  injuries  complained  of.  "It  is 
the  general  rule  that  a  county  is  not  liable  for  torts  in 
the  absence  of  a  statute  expressly  or  by  necessary  implica- 
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tion  declaring  the  liability."  7  Am.  &  Eng.  Ency.  Law 
[2d  ed.],  947. 

As  was  said  in  E oUingsworth  v,  Saunders  County^  36 
Neb.,  at  page  144,  "It  is  perfectly  plain  that  a  county  is 
not  liable  for  the  acts  or  negligence  of  its  officers  unless 
made  so  by.  legislative  enactment."  The  same  doc- 
trine was  applied  in  Woods  v.  County  Commissioners  of 
Colfax  County,  10  Neb.,  552,  and  When  v.  Commissioners 
of  Odge  County,  5  Neb.,  494,  and  the  reason  for  it  is  thus 
stated  in  Madden  v.  lAmcOrSter  County^  65  Fed.  Rep.,  at 
page  191,  a  case  arising  in  this  state :  * 

"Inasmuch  as  the  sovereign  power  is  not  amenable  to 
individuals  for  neglect  in  the  discharge  of  public  duty, 
and  can  not  be  sued  for  such  n^lect  without  express  per- 
mission from  the  state  iti?ielf,  so  these  quasi  corporations, 
its  agents,  are  not  liable  for  such  negligence,  and  no  ac- 
tion for  damages  arising  therefrom  can  be  maintained 
against  any  of.  them,  in  the  absence  of  an  express  statute 
imi)osing  the  liability  and  permitting  the  action." 

Defendant  was  therefore  clearly  subject  to  no  common 
law  liability  for  the  acts  complained  of. 

In  1889,  the  legislature  passed  a  statute  which  now 
forms  sections  114-117  of  chapter  78  of  the  Compiled 
Statutes  [Annotated  Statutes,  sections  6132-6135],  which 
makes  a  county  liable :  "If  special  damage  happens  to  any 
person,  his  team,  carriage,  or  other  property  by  means  of 
insufficiency,  or  want  of  repairs  of  a  highway  or  bridge." 

We  can  not  think  that  the  injuries  alleged  in  the  peti- 
tion are  within  the  terms  of  this  act.  The  complaint  here 
is  not  by  reason  of  "insufficiency"  or  "want  of  repairs"  of 
the  highway  as  such  but  on  account  of  the  construction 
of  something  in  "upon  or  near"  the  highway  but  consti- 
tuting no  necessary  part  of  it.  In  Iowa  where  counties 
have  been  held  liable  for  the  negligent  construction  of 
bridges,  it  is  nevertheless  held  that  there  can  be  no  re- 
covery for  the  negligent  maintenance  of  a  ditch  by  the 
county  as  a  result  of  which  land  is  overflowed.  Green  v. 
Harrison  County,  61  la.,  311;  ^t^t  v.  Mills  County,  61  la., 
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754 ;  Dashner  v.  Mills  County ,  88  la.,  401.  Compare  Pack- 
ard V,  Yoltz,  94  la.,  277;  Crowell  v.  Sonoma  County,  25 
CaL,  313. 

Plaintiff's  original  petition  appears  to  have  been  drawn 
with  a  view  to  seeking  an  injunction  to  prevent  defendant 
and  its  officers  from  causing  the  water  to  flow  upon  plain- 
tiff's land.  Had  this  course  been  followed  and  the  relief 
sought  restricted  to  an  injunction,  plaintiff's  reference  to 
Young  V.  The  Commussioners  of  Highways  of  Maquon 
Tovmshipy  134  111.,  569,  would  have  been  applicable  here. 
For  the  fact  that  defendant  is  not  liable  in  damages  would 
in  no  way  prevent  defendant's  obtaining  equitable  relief 
in  a  proper  case.  Indeed,  the  fact  that  neither  the  com- 
mon law  nor  the  statute  affords  a  remedy  is  the  strongest 
reason  for  granting  an  injunction.  Rut  as  this  is  merely 
an  action  at  law  to  enforce  a  liability  for  which  no  basis 
xists  either  at  comjaon  law  or  by  statute,  we  recommend 
that  the  judgment  be  affirmed. 

Hastings  and  Kirkpatrick,  CO.,  concur. 

Affirmed. 


Phcenix  Insurance  Company  of  Brooklyn,  New  York, 

V.  W.  H.  Kadford. 

Filed  Febbuaey  17,  1903.    No.  12,336. 
Commissioner's  opinion.    Department  No.  1. 

1.  Insurance:    Agency:    Authority  to  Cancel  Policies.     There  is  no 

presumption  that  an  agent  of  an  insurance  company  authorized  to 
solicit  insurance,  has  authority  to  cancel  policies  of  insurance  upon 
request  of  the  insured. 

2.  Insurance:    Agency:    Authority  of  Agent:    Bvidencb  Insufficient. 

Evidence  examined  and  found  insufficient  to  sustain  the  verdict 
and  Judgment 

Error  from   the  district   court   for  Kearney   county. 
Tried  below  before  Adams,  J.    Reversed. 

G.  L.  Godfrey,  for  plaintiff  in  error. 

E.  C.  Dailcy,  contra. 
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On  March  30,  1901,  The  Phoenix  Insurance  Company 
of  Brooklyn,  New  York,  filed  its  petition  in  the  district 
court  for  Kearney  county,  against  W.  H.  Radford,  alleging 
its  corporate  character  and  its  authority  to  do  business  in 
the  state  of  Nebraska,  and  that  on  the  4th  day  of  January, 
1895,  the  defendant  executed  and  delivered  to  plaintiflF,  for 
a  valuable  consideration,  his  promissory  note  for  f96.25, 
drawing  interest  at  six  per  cent,  per  annum.  The  petition 
admitted  that  on  the  29th  day  of  April,  1896,  the  defend- 
ant paid  on  the  note  the  sum  of  f  25,  and  prayed  judgment 
for  f96.25,  with  interest  less  the  credit  admitted. 

The  defendant  in  answer  pleaded  as  an  affirmative  de- 
fense that  the  note  sued  on  was  given  by  him  for  insur- 
ance premium  on  an  insurance  policy  dated  January  4, 
1895,  running  for  five  years,  and  that  during  the  month 
of  April,  1896,  the  defendant,  desiring  to  cancel  the  policy, 
paid  to  plaintiff  the  full  amount  claimed  by  plaintiff  to 
be  due  upon  the  policy,  the  plaintiff  thereupon  agreeing 
to  cancel  the  policy  and  return  the  note,  but  that  the  note 
was  not  returned,  plaintiff  refusing  and  neglecting  to  re- 
turn the  same.  The  plaintiff  filed  for  reply  a  general  de- 
nial. Trial  was  had  to  a  jury,  and  there  was  a  verdict 
and  judgment  for  defendant,  with  judgment  for  costs 
against  plaintiff. 

The  error  urged  by  plaintiff  in  this  court  is  that  the 
verdict  is  not  sustained  by  sufficient  competent  evidence, 
and  this  alleged  error  involves  the  further  question 
whether  payment  of  the  short  rates  due  from  defendant  at 
the  time  of  alleged  cancellation  made  to  the  agent  of  the 
plaintiff  company  can  in  law  be  deemed  payment  to  the 
company. 

Prom  the  evidence  of  defendant  Radford,  it  appears 
that  some  time  after  the  policy  was  issued  he  rented  his 
farm  and  the  buildings  thereon  to  other  parties,  selling  to 
them  the  larger  portion  of  his  stock.  The  insurance  in 
plaintiff  company  covered  these  buildings  and  stock.     He 
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stated  to  the  agent  through  whom  the  policy  was  issued, 
who  was  the  authorized  representative  of  plaintiff  com- 
pany, that  the  change  in  his  'affairs  made  the  policy  worth- 
less to  him,  and  further,  that  he  dould  not  act  upon  the 
suggestion  of  plaintiff's  agent  to  transfer  the  policy  to 
some  other  property  because  he  had  none.  It  was  finally 
agreed  to  cancel  the  policy,  the  agent  figuring  out  the 
amount  necessary  under  the  customary  short  rates,  less 
the  amount  already  sent  to  the  company,  defendant  paying 
this  sum  to  the  agent,  together  with  a  small  fee  demanded 
by  the  latter.  The  agent  promised  to  secure  the  note  and 
return  it,  but  failed  and  neglected  so  to  do. 

A  letter  from  the  agent  is  in  the  record,  and  by  stipula- 
tion of  parties  is  given  the  force  of  a  deposition  of  the 
facts  therein  stated.  In  this  letter  the  agent  denies  the 
transaction  alleged  by  defendant  with  reference  to  can- 
cellation and  payment  of  short  rates,  but  says  that  he  did 
about  that  time  cancel  another  policy  held  by  defendant  in 
another  company.  This  latter  testimony  is,  in  turn,  de- 
nied by  defendant.  It  is  apparent  from  the  verdict  that 
the  jury  credited  the  testimony  of  defendant  and,  so  far 
as  this  controverted  fact  is  concerned,  their  verdict  is 
conclusive. 

The  question  for  determination  is  whether  the  agent, 
authorized  by  the  company  to  solicit  insurance  risks,  take 
applications,  and  to  whom  the  policies  issued  thereon,  if 
accepted,  were  sent,  to  be  delivered  to  the  insured,  and  to 
whom  the  policy  in  this  case  was  sent,  and  by  whom  it  was 
delivered  to  defendant,  was  also  authorized  to  cancel  the 
policy  upon  demand  of  the  insured,  and  upon  payment  by 
the  latter  of  the  short  rates.  The  testimony  in  the  case 
wholly  fails  to  show  any  authority  on  the  part  of  the  agent 
to  receive  or  act  upon  a  request  for  cancellation  of  the 
policy  and  repayment  of  the  unearned  premium.  The  only 
circumstance  in  the  case  is  that  McGinnis,  the  soliciting 
agent  who  wrote  the  insurance,  said  that  he  had  authority 
to  receive  a  request  for  cancellation,  and  that  he  assumed 
to  act  in  the  matter  as  though  authorized  by  the  company, 


.  Vol.  4]  JANUARY  TERM,  1903.  235 

Moores  y.  State. 

computing  the  amount  due  on  the  short  rates  and  accept- 
ing the  money  from  defendant.  It  is  admitted  that  de- 
fendant never  surrendered  his  policy,  and  there  is  a  total 
want  of  evidence  tending  to  show  that  McGinnis,  who  as- 
sumed to  act  as  agent,  ever  forwarded  the  money  to  the 
insurance  company,  and  the  evidence  is  equally  silent  with 
reference  to  a  showing  that  a  request  for  cancellation  was 
ever  presented  to  the  company  or  anyone  authorized  to  act 
for  it.  In  this  condition  of  the  evidence  it  follows  that 
the  verdict  is  unsupported,  unless  there  is  a  presumption 
that  the  agent  was  authorized  to  receive  requests  for  can- 
cellation founded  on  the  fact  that  he  was  authorized  to 
solicit  insurance.  There  can  be  no  doubt  that  the  rule  is 
otherwise.  The  agent  in  this  case  was  authorized  to  solicit 
insurance,  but  no  presumption  follows  that  he  was  also 
authorized  to  cancel  the  policy  upon  request  of  the  insured. 
For  failure  of  sufficient  evidence  to  support  the  judg- 
ment of  the  district  court,  the  same  should  be  reversed. 

Hastings,  C,  concurs. 

Reversed  and  remanded. 


Frank  E.  Moores,  Mayor  of  the  City  of  Omaha  v.  State 
OF  Nebraska^  ex  rel.  W.  W.  Cox, 

riLED  Febbuaby  17,  1903.    No.  12,433. 
Ck>mmlssioner'8  opinion.    Department  No.  1. 

1.  Mandamus:    Adequate  Remedy  at  Law:    Statutes.    Section  646  of 

the  Code  of  Civil  Procedure  prevents  the  Issuance  of  a  mandamus 
in  any  case  where  the  relator  has  a  plain  and  adequate  remedy  in 
the  ordinary  course  of  law. 

2.  Municipal  Corporations:    Mandamus:    Fob  Salaby:    No  Salaby  At- 

tached: Right  to  Wbit.  An  application  for  a  mandamus  and  evi- 
dence introduced  under  it,  which  both  fail  to  show  a  definite 
salary  attached  to  an  office  so  that  by  the  lapse  of  time  and  the 
operation  of  law  a  fixed  sum  will  become  due  the  incumbent,  do 
not  disclose  a  right  to  a  mandamus  to  compel  a  city  or  its  officers 
to  issue  a  warrant  for  salary. 
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8.  Municipal  Corporations:  BIuidamus:  Fob  Salabt:  BynwHoaB  Iir« 
sumciENT.  IMdence  held  insufflcient  to  show  relator's  incum- 
bency  In  an  office  with  sufficient  certainty  to  entitle  him  to  a 
mandamus  for  salary. 

Ekbob  from  the  district  court  for  Douglas  county.  Tried 
below  before  Baxtess,  J.    Reversed  and  dismissed. 

W.  J.  Connelly  for  plaintiff  in  error. 

The  defendant  in  error^  by  accepting  and  acquiescing  in 
his  discharge^  and  taking  employment  elsewhere  is  es- 
topped from  denying  that  he  was  discharged.  Cain  v. 
Boiler,  41  Neb.,  721;  Blodgett  v.  McMurtry,  34  Neb.,  782; 
Broijon  v.  Eno,  48  Neb.,  538. 

Mandamus  will  not  lie  for  collection  of  salary.  High, 
Extraordinary  Legal  Remedies  [3d  ed.],  section  341;  2 
Dillon,  Municipal  Corporations,  section  831 ;  State  v.  City 
of  Kansas  City,  17  Pac.  Rep.  [Kan.],  185; 

L.  D.  Eolmes,  contra. 

The  defendant  in  error  was  unlawfully  prevented  from 
performing  the  duties  of  his  office.  He  did  not  abandon 
his  office  by  accepting  other  employment,  and  is  entitled 
to  his  salary  during  all  the  time  he  was  entitled  to  the 
office,  undiminished  by  any  amount  he  may  have  earned 
during  said  time.  Mechem,  Public  Officers,  section  855; 
Steubenville  v.  Culp,  38  Ohio  St.,  18;  Fitzsimmons  v.  City 
of  Brooklyn,  102  N.  Y.,  536,  55  Am.  Rep.,  835;  Everill  v. 
Stoan,  57  Pac.  Rep.  [Utah],  716;  People  v.  Miller,  24 
Mich.,  457;  Andrews  v.  Portland,  79  Me.,  at  page  489; 
Dorsey  v.  Smyth,  28  Cal.,  21. 

Mandamus  is  a  proper  remedy  to  compel  the  proi)er 
officers  to  make  out  and  deliver  to  the  city  council  a  i)ay- 
roll  and  certificate  showing  the  relator  to  be  entitled  to  the 
payment  of  his  salary.  High,  Extraordinary  Legal  Reme- 
dies [3d  ed.],  section  105;  Kendall  v.  Rayhould,  44  Pac. 
Rep.  [Utah.],  1034;  State  f>.  Board  of  County  Commis- 
sioners of  Cass  Coimty,  53  Neb.,  767;  Spelling,  Injunctions 
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and  Other  Extraordinary  Remedies  [2d  ed.],  section 
U92;  People  v.  Board  of  Police,  75  N.  Y.,  38;  People  v. 
Common  Council  of  Buffalo^  16  Abb.  [N.  Gas.]  96; 
McBride  v.  City  of  Grand  Rapids,  47  Mich.,  236 ;  Reynolds 
V.  Taylor,  43  Ala.,  420. 

Hastings,  C. 

The  relator  in  this  case  applied  for  a  writ  of  mandamus 
to  compel  allowance  of  his  claim  for  salary  in  the  sum  of 
|585  as  a  sergeant  of  police  of  the  city  of  Omaha  from 
April  14,  1898,  to  November  1,  1898,  and  issuance  of  a 
city  warrant  for  the  amount.  In  his  petition  for  the  writ 
he  states  his  appointment  on  September  17,  1895,  by  the 
board  of  fire  and  police  commissioners  of  the  city  as  a 
member  of  the  police  department  and  that  he  was  ordered 
to  discharge  the  duties  of  chief  of  detectives  and  sergeant 
of  police;  that  he  filed  his  bond,  took  the  oath  of  office  and 
entered  upon  the  discharge  of  his  duties  and  remained  in 
said  position,  discharging  all  its  duties  from  that  time 
until  November  1,  1898;  that  he  received  his  salary  until 
April  14;  that  on  that  date  the  board  passed  a  resolution 
abolishing  the  office  of  chief  of  dectectives  and  immediately 
thereafter  the  board,  through  the  chief  of  police  informed 
him  that  his  services  were  not  needed  and  that  he  was 
discharged;  that  all  this  was  without  any  charges  against 
him  or  hearing  upon  such  charges,  and  that  he  could  find 
no  record  of  any  discharge  from  the  police  force  on  the 
records  of  the  board;  that  up  to  November  1  he  was 
ready  and  willing  to  perform  any  duty  to  which  he  might 
have  been  assigned,  but  was  not  recognized  as  a  member 
of  the  department  and  not  assigned  to  any  duty  by  the 
board  or  by  the  chief  of  police.  He  states  that  there  is 
due  him  |585  for  salary  as  sergeant  of  police  during  the 
time  mentioned ;  that  he  has  requested  payment  of  it  and 
on  March  11,  1899,  made  a  written  demand  upon  the  de- 
fendant, the  mayor  and  the  board,  and  that  they  have 
neglected  and  refused  to  allow  or  pay  any  part  of  it;  that 
he  was  a  citizen  of  the  state  and  of  the  United  States  and 
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a  qualified  elector  in  Omaha,  competent,  ready  and  willing 
to  perform  all  the  duties  of  a  sergeant  of  police.  Attached 
to  this  application  was  his  written  demand  for  salary  at 
the  rate  of  f90  per  month  as  sergeant  pf  police  for  the 
city  during  the  time  stated.  The  briefs  state  that  a  de- 
murrer was  filed  and  overruled,  but  we  are  unable  to  find 
any  mention  of  it  in  the  record.  The  application  was  filed 
April  29,  1899;  June  16,  1900,  defendants,  Moores,  Ken- 
nedy arid  Collins,  answered  setting  out  that  the  defendant 
Karbach,  was  deceased  and  Coflfman  had  resigned  as  a 
member  of  the  board ;  they  admitted  that  relator  was  act- 
ing as  chief  of  detectives  on  the  police  force  of  the  city  up 
to  April  14, 1898 ;  that  his  salary  up  to  that  time  was  paid ; 
they  admit  that  on  that  day  by  resolutions  of  the  board  the 
office  of  chief  of  detectives  was  abolished  and  any  fujther 
detective  services  were  directed  to  be  performed  by  the  de- 
tailing of  men  for  that  duty  from  members  of  the  force, 
and  that  such  action  was  taken  in  good  faith  and  in  the 
interest  of  economy  and  good  order  in  the  city  of  Omaha ; 
that  relator  was  immediately  informed  by  said  board 
through  the  chief  of  police  that  he  was  discharged  and 
dropped  from  the  service;  that  he  performed  no  duty  until 
November  1,  1898,  when  he  was  appointed  captain  of 
police  to  fill  a  vacancy  and  thereupon  he  re-entered  the 
said  service  and  remained  until  he  was  discharged  for 
cause ;  they  say  that  he  aquiesced  in  and  accepted  such  ac- 
tion of  the  defendants  and  engaged  in  other  employment 
and  made  no  claim  for  compensation  or  salary  for  the 
period  between  April  14  and  November  1,  1898,  until  after 
his  final  discharge  for  cause  as  above  stated.  They  say 
that  by  reason  of  his  making  no  claim  and  not  commencing 
this  proceeding  within  a  reasonable  time  and  by  reason  of 
his  conduct  in  accepting  such  action  on  the  part  of  the 
board,  and  because  of  his  laches  he  is  estopped  from  main- 
taining or  continuing  this  claim  and  they  deny  that  there 
is  due  him  from  the  city  of  Ouialia  $5(S5  or  any  sum  what- 
ever as  salary.  They  admit  that  lie  was  appointed  a  mem- 
ber of  the  police  department  of  the  city  to  fill  the  position 
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and  discharge  the  duties  as  chief  of  detectives  September 
17, 1895,  that  from  May  10, 1897,  to  September  30, 1897,  his 
duties  were  suspended  by  judgment  of  the  board  removing 
him  and  he  was  not  a  member  of  the  police  department; 
that  he  was  removed  from  the  board  by  orders  dated  May 
10, 1897,  and  also  September  29, 1897,  by  a  judgment  which 
is  still  in  force  and  effect  but  said  judgment  was  not  car- 
ried into  eflfect  because  of  certain  injunction  proceedings 
which  were  for  a  long  time  pending  but  which  have  since 
been  finally  determined  and  conclusively  dismissed  by  the 
action  of  this  court  on  appeal.  The  defendants  also  deny 
generally  and  assert  that  the  application  for  the  writ  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action 
or  to  entitle  the  relator  to  a  mandamus.    This  answer  was 

denied. 

Upon  these  pleadings  a  hearing  was  had  and  on  May  13, 
1901,  a  peremptory  writ  of  mandamus  was  allowed  requir- 
ing the  defendants  to  make  out  a  proper  pay  roll  and  cer- 
tificate for  relator  as  sergeant  of  police  for  |585  and  in- 
terest at  seven  per  cent.,  from  November  1,  1898,  and  the 
city  to  issue  and  deliver  a  warrant  for  said  sum  and  in- 
terest. Motion  for  new  trial  on  the  grounds  that  the 
judgment  was  not'  sustained  by  suflScient  evidence,  that  it 
was  contrary  to  law,  errors  of  law  occurring  at  the  trial 
and  excepted  to  by  defendant,  error  in  the  amount  of  re- 
covery, was  filed  and  overruled,  and  the  defendants  bring 
error. 

At  first  view  it  seemed  that  this  action  would  not  lie 
under  section  646  of  the  Code,  which  provides  that  the 
writ  of  mandamus  may  not  issue  in  any  case  where  there 
is  a  plain  and  adequate  remedy  in  the  ordinary  course  of 
the  law.  It  seemed  that  the  right  of  the  relator  to  his  salary 
as  against  the  city  was  in  question  and  not  merely  his 
right  to  action  by  these  ministerial  officers  through  whom 
that  salary  was  to  be  paid.  It  seems  clear  that  under  this 
provision  of  the  Code,  and  the  decisions  of  this  court  under 
it,  there  could  be  little  question  that  so  long  as  the  right 
against  the  city  was  in  dispute  resort  should  be  had  to  the 
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ordinary  action  at  law.  2  Dillony  Municipal  Oorporatitoai 
[4th  ed.],  section  831 ;  State  v.  The  Mayor  and  City  Coun- 
cil of  lAncoln,  4  Neb.,  260;  Horton  v.  State,  60  Neb.,  701. 
A  similar  holding  in  Kansas  is  found  in  State  v.  Gity  of 
Kansas  City,  17  Pac.  Rep.,  185.  Of  course,  it  is  well  es- 
tablished in  modern  practice  that  mandamus  is  no  longer 
to  be  regarded  merely  as  a  prerogative  writ  to  be  used  in 
yindication  of  a  public  right  but  as  one  of  the  forms  of 
action  between  ordinary  parties.  Commonwealth  of  Ken- 
tucky V.  Dennison,  24  How.  [U.  S.],  66.  In  this  case,  it 
appearing  that  the  defendants  chose  to  answer  to  the 
merits  and  to  litigate  the  right  of  relator  to  the  writ,  it 
would  seem  that  justice  requires  that  this  be  considered  as 
a  submission  of  the  question  of  the  relator's  right  to  his 
salary  under  this  evidence.  The  allegations  of  the  relator 
however  seem  insufficient  on  any  view  of  the  case  to  entitle 
him  to  the  writ  He  has  nowhere  alleged  that  any  definite 
salary  is  attached  by  law  to  the  office  of  sergeant  of  police. 
The  reason  for  permitting  officers  to  collect  their  salary 
by  mandamus  is  that  the  salary  is  to  be  esteemed  a  mere 
incident  to  the  office ;  the  holding  of  the  office  and  the  lapse 
of  time  are  supposed  to  establish  an  absolute  right  to  a 
salary  conferred  by  law  upon  the  incumbent.  The  writ  of 
mandamus  can  be  used  only  to  enforce  absolute  legal  rela- 
tions and  not  equitable  ones.  State  v.  Wenzel,  55  Neb.,  210. 
Unless  then  an  absolute  legal  right  to  this  money  by  pro- 
visions of  law  or  by  statute  or  ordinance  is  set  forth  no 
right  to  a  mandamus  to  collect  it  is  disclosed.  Ah  above 
stated  there  is  no  allegation  that  any  fixed  salary  is  at- 
tached to  the  office  of  sergeant  of  police.  There  is  an  al- 
legation that  the  relator  had  received  |90  per  month  as 
chief  of  detectives  and  sergeant  and  there  is  the  conclusion 
stated  that  there  is  due  him  |585  for  the  time  between 
April  14,  and  November  1, 1898,  but  it  is  also  set  forth  that 
his  position  as  chief  of  detectives  was  abolished  and  there 
is  no  allegation  of  any  specific  salary  as  attached  to  the 
office  of  sergeant  of  police.  It  would  seem  that  on  any 
view  that  may  be  taken  of  the  law  the  relator's  allegatioiis 
are  insufficient 
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The  objection  that  there  is  no  right  to  the  writ  as  above 
shown,  appears  in  the  answer  and,  as  before  stated,  there 
is  reference  made  to  a  demurrer  which  was  overruled,  but 
as  nothing  appears  in  the  record,  we  suppose  that  this  has 
reference  to  the  demurrer  incorporated  in  the  answer.  The 
defendants  insist  that  the  evidence  no  more  than  the  plead- 
ings, disclosed  either  statute  or  ordinance  attaching  any 
flxed  salary  to  the  position  of  sergeant  of  police.  We  are 
unable  to  find  anything  of  the  kind  in  the  record.  As 
above  stated,  none  has  been  cited  to  us,  and  we  are  not  able 
to  discover  any  provisions  in  the  statute  as  to  the  salary  of 
such  an  ofl&cer.  It  seems  clear  that  no  mandamus  for  the 
payment  of  any  particular  sum  can  be  sustained  upon 
such  a  record. 

So  far  as  the  merits  of  the  case  are  concerned,  aside 
from  this  question  of  the  amount,  the  question  at  issue  is 
whether  or  not  during  the  time  mentioned  the  relator  was 
a  sergeant  on  the  city's  police  force?  His  appointment 
was,  as  he  alleges,  in  1895  and  was,  as  it  appears  from  the 
record  of  the  board,  as  follows : 

"The  following  appointments  are  hereby  made  and  the 
appointees  will  qualify  and  report  at  once  for  duty :  Henry 
P.  Haze,  captain  of  police ;  W.  W.  Cox,  sgt.  and  chief  of  de- 
tectives ;  A.  A.  Bebout,  sergeant." 

His  discharge,  as  is  claimed,  was  by  the  following  pro- 
vision : 

"Resolved,  That  the  office  of  chief  of  detectives  is  hereby 
abolished,  and  in  lieu  thereof  the  following  rule  with  re- 
gard to  rank  and  promotion  is  hereby  adopted." 

This  record  discloses  that  an  attempt  had  been  made  to 
remove  him  the  previous  year  and  he  at  once  instituted 
quo  warranto  proceedings  against  his  successor  to  re- 
cover "the  office  of  chief  of  detectives  of  said  city"  and 
recovered  it.  The  following  day  after  the  passage  of  the 
resolution  to  abolish  such  office,  he  was  informed  that  the 
office  had  been  abolished  and  his  further  services  were  not 
needed,  and  that  he  was  discharged;  he  thereupon  en- 
tered the  employment  of  Swift  &  Co.,  in  South  Omaha,  and 
20 
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remained  in  such  employment  until  he  was  appointed 
captain  of  police  November  1.  No  question  is  any  longer 
made  as  to  the  right  of  the  board  to  do  away  with  the 
office  of  chief  of  detectives  and  discharge  its  incumbent. 
The*  only  question  is  whether  they  did  discharge  him  in 
taking  the  action  which  has  been  stated.  Passing  the 
resolution  and  causing  llie  chief  of  police  to  notify  the 
incumbent  that  his  services  were  not  needed  and  that  he 
was  discharged  would  seem  effectual  to  diKi>cnse  with  the 
holder's  services  in  the  police  department  in  any  capacity. 
Apparently  it  was  so  understood  and  accepted  at  the  time. 
There  seems  to  be  no  just  liability  on  the  part  of  the  city 
to  pay  his  salary. 

It  is  recommended  that  the  judgment  of  the  district 
court  granting  a  peremptory  writ  be  reversed  and  set  aside 
and  the  action  dismissed. 

KiiiKPxVTRicK  and  Lobingier,  CO.,  concur. 

The  judgment  of  the  district  court  granting  a  per- 
emptory writ  is  reverF(Hl  and  set  aside  and  the  action  dis- 
missed. 

Reversed  and  dismissed. 


School  District  No.  1  op  Sarpy  County,  Nebraska,  ap- 
pellee, v.  Patrick  D.  McCoumick,  appellee,  Im- 
pleaded WITH  School  District  No.  40  of  Sarpy 
County^  Nebraska,  appellant. 

Filed  Fl^ruary  17,  1903.    No.  12,527. 

Commissioner's  opinion.    Department  No.  3. 

I.  Schools  and  School  Districts:  New  Distkicts:  Taxation:  Statutes: 
Construction.  Section  11,  subdivisirn  2,  chapter  79  of  the  Com- 
piled Statutes  of  1897  [Annotated  Statutes,  1903,  section  110391. 
deals  exclusively  with  such  taxes  as  it  is  contemplated  the  electors 
themselves  shall  vote,  and  the  twenty-five  mill  limit  Imposed  by 
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said  section  does  not  apply  to  a  tax  certified  to  the  county 
authorities  by  the  county  superintendent  of  schools  upon  the 
creation  of  a  new  district. 

2.  Schools  and  School  Districts:  New  District:  Taxation:  Limita- 
TiON  OF.  School  District  No.  40  was  created  by  the  county 
superintendent,  a  part  of  its  territory  being  taken  from  district 
No.  1.  The  superintendent  found  that  district  No.  40  should 
receive  from  district  No.  1  the  sum  of  $453.33  and  that  a  tax  of 
six  mills  on  the  dollar  on  the  property  of  district  No.  1  was  neces- 
sary to  raise  the  amount.  District  No.  1  voted  a  tax  of  twenty-five 
mills  on  the  dollar  and  the  county  commissioners,  supposing  that 
they  were  limited  to  a  levy  of  twenty-five  mills  for  all  purposes, 
levied  twenty  mills  on  the  property  of  district  No.  1  for  general 
school  purposes  and  five  mills  for  the  payment  of  its  indebtedness 
to  district  No.  40.  District  No.  1  made  claim  to  the  whole  tax. 
Held,  That  while  the  county  board  could  have  legally  levied  the 
full  amount  called  for  by  the  vote  of  the  electors  of  district  No.  1 
and  the  amount  certified  by  the  county  superintendent  as  necessary 
to  pay  district  No.  40,  that  having  failed  to  do  so  each  district  was 
entitled  to  the  amount  levied  in  its  favor  and  no  more. 

-Appeal  from  the  district  court  for  Sarpy  county.  Tried 
below  before  Baker,  J.    Reversed  and  dismisffed. 

Will  H.  Thompson,  for  appellant. 

Patrick  d  Fleharfy,  contra, 

DUFFIE,  C. 

In  1897  the  county  superintendent  created  school  dis- 
trict No.  40,  said  district  being  formed  in  part  out  of  ter- 
ritory formeriy  belonging  to  district  No.  1.  Acting  under 
the  provisions  of  section  9  of  chapter  79  of  the  School 
Laws,  the  superintendent  determined  that  the  newly 
created  district  should  receive  the  sum  of  $453.33  from 
district  No.  1,  and  that  a  six-mill  tax  on  the  property  of 
the  latter  district  was  necessary  to  pay  the  same.  He  cer- 
tified his  finding  to  the  county  clerk  in  the  following 
words:  "To  the  county  clerk  of  Sarpy  county:  In  the 
formation  of  School  District  No.  40  from  parts  of  dis- 
tricts numbers  1  and  40  I  find  that  School  District  No.  40 
should  receive  as  its  share  of  the  property  retained  by 
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School  District  No.  1  the  sum  of  |453.33  which  will  re- 
quire a  tax  of  six  mills  in  said  School  District  No.  1." 

This  certificate  was  filed  with  the  clerk  November  15, 
1897.  For  some  reason  the  tax  required  by  this  certificate 
was  not  levied  by  the  board  of  county  commissioners  and 
no  attention  was  given  the  same  until  1899,  when  pro- 
ceedings were  had  relating  thereto  which  we  will  notice 
hereafter.  At  the  school  district  meeting  held  June  26, 
1899,  the  voters  of  district  No.  1  determined  that  twenty- 
five  mills  on  the  dollar  of  valuation  should  be  levied  for 
the  ensuing  year  and  a  certificate  of  such  action  was  filed 
July  1,  1899,  with  the  clerk  of  Sarpy  county. 

At  the  time  of  levying  taxes  for  the  year  1899  the  county 

commissioners,  in  the  honest  belief,  no  doubt,  that  school 

district  taxes  to  exceed  twentv-five  mills  could  not  be 

levied,  made  a  levy  on  the  property  of  district  No.  1  in  the 

following  form: 

"For  Teachers  Fund  and  other  purposes 20  mills 

"For  Indebtedness  to  District  No.  40 5  mills 

"Total  25  mills" 

After  a  part  of  the  above  specified  taxes  had  been  paid, 
the  plaintiff  and  appellee  commenced  an  action  in  the 
district  court  to  enjoin  the  treasurer  of  Sarpy  county  from 
paying  over  any  part  of  the  school  district  taxes  levied  and 
collected  or  to  be  collected  in  district  No.  1  to  district  No. 
40,  and  from  a  decree  granting  a  perj^etual  injunction  to 
that  effect  school  district  No.  40  has  taken  an  appeal  to 
this  court. 

In  order  to  properly  understand  the  question  raised  it 
will  be  necessary  to  examine  several  sections  of  our  school 
laws  relating  to  the  division  of  school  districts  and  the 
raising  of  funds  by  taxation  for  their  support. 

Section  9,  subdivision  1,  chapter  79  of  the  Compiled 
Statutes  [Annotated  Statutes,  section  11008]  provides 
that  the  county  superintendent  of  sc'hooL^,  on  the  forma- 
tion of  a  new  district  which  is  created  in  whole  or  in  part 
from  one  or  more  districts  pos^-cised  of  school  house  or 
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other  property,  shall  ascertain  and  determine  the  amount 
justly  due  to  such  new  district  from  any  district  or  dis- 
tricts out  of  which  it  may  have  been  in  whole  or  in  part 
formed. 

Section  11,  subdivision  1,  chapter  79  [Annotated  Stat- 
utes, section  11010],  is  as  follows:  "The  amount  of  such 
proportion,  when  so  ascertained  and  determined,  shall  be 
certified  by  the  county  superintendent  to  the  county  clerk, 
who  shall  present  the  said  amount  to  the  county  board  at 
the  session  next  succeeding,  whose  duty  it  shall  be  at  the 
proper  time  or  times  to  assess  the  same  upon  the  taxable 
projierty  of  the  district  retaining  the  school  housp  or  other 
property  of  the  former  district,  in  the  same  manner  as  if 
the  same  had  been  authorized  by  a  vote  of  such  district, 
and  the  money  so  assessed  shall  be  placed  to  the  credit  of 
the  new  district'^ 

Section  11,  subdivision  2,  of  chapter  79  [Annotated 
Statutes,  section  11039],  as  it  read  at  the  date  the  tax  in 
question  was  voted  by  district  No.  1,  is  as  follows : 

"Section  11.  The  legal  voters  at  any  annual  meeting 
shall  determine  by  vote  the  number  of  mills  on  the  dollar 
of  the  assessed  valuation  which  shall  be  levied  for  all  pur- 
poses— except  for  the  payment  of  bonded  indebtedness  and 
purchase  or  lease  of  school  house — which  number  shall  not 
exceed  twenty-five  (25)  mills  in  any  one  year.  The  tax 
so  voted  shall  be  reported  by  the  district  board  tx)  the 
county  clerk,  and  shall  be  levied  by  the  county  board,  and 
collected  as  other  taxes." 

It  will  be  seen  that  the  county  board  ignored  both  the 
certificate  of  the  school  district  and  of  the  county  superin- 
tendent, the  former  calling  for  a  levy  of  twenty-five  mills 
for  school  purposes,  and  the  latter  for  a  levy  of  six 
mills  for  indebtedness  to  district  No.  40,  and,  while  the 
levy  was  made  for  twenty-five  mills  only,  the  amount 
realized  from  twenty  mills  of  this  levy  could  be  paid  to 
district  No.  1,  while  the  amount  realized  from  six  mills  of 
the  levy  was  to  be  paid  to  district  No.  40  according  to  the 
action  of  the  board. 
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The  appellant  insists  that  the  fund  realized  from  this 
levy  should  be  distributed  between  the  two  districts  as  di- 
rected by  the  Ixmrd;  that  it  had  no  authority  to  levy  a 
larger  amount,  and  that  the  tax  realized  from  five  mills  of 
the  levy  must,  so  far  as  it  will  do  so,  be  used  to  discharge 
the  indebtedness  due  to  district  No.  40. 

On  the  other  hand  the  ai)pellee  argues  that  district  No. 
1  had  a  right  ynder  the  statute  to  vote  a  tax  of  twenty- 
five  mills  for  scrhool  purposes  in  addition  to  any  amount 
certified  by  the  county  superintendent  as  due  from  tliat 
district  to  district  No.  40;  tl»at  it  was  the  duty  of  the 
county  board  to  levy  this  amount  for  its  benefit  and  that 
having  done  so  it  is  entitled  to  the  whole  tax  derived  from 
the  levy,  ignoring  what  it  asserts  was  an  unauthorized  act 
on  the  part  of  the  county  board  in  dividing  the  levy  and 
designating  the  use  to  which  it  should  be  applied. 

The  appellant  relies  upon  IJairson  County  r.  Clark,  58 
Neb.,  756,  in  which  it  was  held  that  "a  tax  to  pay  a  judg- 
ment against  a  school  district  ran  not  be  levied  and  col- 
lected where  the  maximum  amount  of  taxes  authorized  by 
statute  for  all  purposes  has  already  been  levic*d."  In  that 
case  the  county  commissioners  levied  a  tax  of  twenty-five 
mills  on  the  dollar  for  school  district  purposes,  ten  mills 
for  the  payment  of  bonds,  and  twenty  mills  for  the  pay- 
ment of  judgments  against  the  district.  The  levy  for  the 
payment  of  judgments  was  held  illegal  on  the  ground  that 
the  district  had  exhausted  its  power  to  tax  by  the  vote  of 
twenty-five  mills  for  school  district  purposes.  This,  it  is 
said,  is  an  authoritative  declaration  that  no  tax  in  excess  of 
the  twenty-five  mills  authorized  by  section  11,  subdivision 
2,  chapter  79,  Compiled  Statutes  [Annotated  Statutes,  sec- 
tion 11039],  can  be  levied  in  favor  of  a  school  district  ex- 
cept for  bonded  indebtedness  and  for  the  lease  or  purchase 
of  a  school  house.  The  question,  while  not  fre(»  from  diffi- 
culty, can,  we  think,  be  solved,  and  the  intention  of  the 
legislature  arrived  at  from  the  language  used  and  the 
method  provided  to  certify  to  the  county  authorities  the 
number  of  mills  to  be  levied. 


Vol.  4]  JANUARY  TERM,  1903.  247 

School  District  v.  McCormlck. 

Section  11,  subdivision  2,  chajiter  79,  above  quoted,  deals 
exclusively  witli  such  taxes  as  first  require  a  vote  of  the 
legal  electors  of  the  district.  As  stated  by  Nokval,  J.,  in 
Dawson  County  v.  Clark:  "These  sections  (referring  to 
sections  11  and  12,  subdivision  2,  chapter  79),  it  is  verj 
evident,  contained  two  restrictions  upon  the  taxing  powet 
of  a  school  district:  First — Under  neither  section  is  au 
thority  j^ven  to  levj'  a  tax  unless  the  same  has  been  sane 
tioned  by  the  legal  voters  at  the  annual  school  meeting.^ 

The  amount  of  tax,  then,  that  may  be  voted  by  the  elecl 
ors  for  all  purposes  on  which  a  vote  of  the  electors  is  firs  t 
required,  is  plainly  limited  to  twenty-five  mills  except  fcr 
the  payment  of  bonds  or  the  purchase  or  lease  of  a  school 
house,  and  as  the  statute  relating  to  the  levy  of  a  tax  to 
pay  a  judgment  requires  action  to  be  first  taken  by  the 
municipality  against  which  the  judgment  stands,  it  is 
equally  apparent  that  a  levy  for  the  payment  of  a  judg- 
ment against  a  school  district  comes  within  the  limitation 
of  said  section  and  a  levy  for  that  purpose,  together  with 
such  other  taxes  as  the  electors  may  vote,  can  not  exceed 
the  twenty-five  ftiill  limit. 

The  tax  required  to  pay  an  indebtedness  found  by  the 
county  superintendent  to  exist  in  favor  of  a  newly 
established  district  against  one  or  more  older  distri<*ts  out 
of  whose  territory  it  was  created  does  not  require  any 
action  of  theelectors,  nor  is  it  in  any  maimer  controlled  or 
limited  by  their  action.  The  county  superintendent  cer- 
tifies the  amount  of  such  indebtedness,  together  with  the 
mill  levy  required  to  raise  the  amount,  directly  to  the 
county  clerk  and  that  certificate  not  only  authorizes,  but 
imposes  on  the  county  board  the  duty  to  levy  the  tax. 
This  course*,  of  proceeding  nmkes  it  evident  that  the  levy 
certified  by  the  superintendent  of  schools  was  intended  to 
be  exclusive  of  the  twenty-five  mill  levy  which  the  electors 
themselves  may  vote. 

If  this  were  not  so  some  provision  would  undoubtedly 
have  been  made  for  notice  to  the  district  or  its  officers  of 
the  amount  found  necessary  by  the  superintendent  to  pay 
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newly  civated  districts.  There  is  do  provision  of  the 
statute  requiring  either  the  county  superintendent  or  the 
county  clerk  to  notify  the  school  district  axithorities  of 
the  amount  necessary  to  vote  in  favor  of  the  newly  created 
distri(rt,  and  it  is  not  to  be  supposed  that  the  legislature 
intended  that  the  electors  in  voting  a  tax  should  be  limited 
in  the  amount  voted  by  a  levy  instituted  by  another  officer 
and  the  amount  of  which  there  is  no  provision  in  the  law 
for  bringing  to  their  notice,  and  of  which  amount  we  must 
presuiJie  from  the  state  of  the  law  they  have  no  knowledge. 

We  have  concluded  therefore  that  the  twenty-five  mill 
limit  imj>osed  by  section  11,  subdivision  2,  chapter  79, 
Compiled  Statutes  [Annotated  Statutes,  se(*tion  11039], 
relates  onlv  to  taxes  whix^h  the  electors  themselves  are 
called  ujwn  to  vote,  and  which  can  not  be  legally  levied  by 
the  county  authorities  except  upon  a  vote  of  the  ele<-tor8. 
If  this  is  a  correct  construc^tion  of  the  statute  it  follows 
that  it  was  the  duty  of  the  county  commissioners  to  have 
levied  the  twenty-five  mills  voted  by  district  No.  1  and  the 
six  mills  certified  by  the  county  superintendent  as  neces- 
sary to  pay  the  amount  due  from  that  district  to  district 
No.  40.  By  proper  proceedings  district  No.  1  could  have 
compelled  a  levy  of  the  full  amount  voted  by  the  electors 
of  that  district,  and  district  No.  40  could  in  like  manner 
have  compelletl  a  levy  of  the  amount  certified  in  its  favor. 
Neither  district  took  any  action  to  this  end  and  the  pre- 
sumption must  obtain  that  each  was  at  the  time  of  the 
levy  satisfied  with  the  action  of  the  county  commissioners. 

The  tax,  to  the  extent  that  it  was  levied,  is  a  valid  tax 
the  only  complaint  that  either  district  can  make  being 
that  the  commissioners  did  not  make  a  sufficient  levy.  In 
this  condition  of  the  case  we  can  not  see  how  district 
No.  1  can  claim  the  whole  fund  or  how  the  county  officials 
can  treat  the  levy  as  made  for  district  No.  1  exclusively. 
As  well  might  district  No.  40  claim  sufficient  of  the  tax 
levied  for  district  No.  1  to  make  up  the  six  mills  certified 
in  its  favor  by  the  county  superintendent,  and  no  one  will 
urge  that  such  a  claim  could  be  successfully  made. 
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We  recommend  that  the  decree  of  the  district  court  be 
reversed  and  the  case  dismissed. 

Ames  and  Albert,  CC,  concur. 

Reversed  and  dismissed. 


Nels  Peterson  v.  George  W.  Ferbrache  et  al. 

Filed  Febbuary  17,  1903.    No.  12,543. 

Commissioner's  opinion.    Department  No.  3. 

Contracts:  EjVidence  of  Contemporaneous  Oral  Agreement.  Evidence 
of  a  contemporaneous  oral  agreement  is  inadmissible  to  contra- 
dict or  vary  the  terms  of  a  written  contract. 

Error  from  the  district  court  for  Lincoln  county. 
Tried  below  before  Grimes,  J.    Reversed. 

L.  E,  Roachj  for  plaintiff  in  error. 

Neville  &  Parsons,  contra, 

Albert,  C. 

The  allegations  of  the  petition  in  this  case  are,  in  sub- 
stance, as  follows :  that  on  the  19th  day  of  April,  1900,  the 
defendant  Ferbrache,  executed  to  the  plaintiff  his  note  for 
$150  and  to  secure  the  payment  thereof,  gave  the  plaintiff 
a  chattel  mortgage  on  ninety-nine  head  of  cattle  subject 
to  a  prior  mortgage  in  favor  of  the  defendant  bank ;  that 
aftervsard  the  defendants  sold  and  disposed  of  the  cattle 
covered  by  the  mortgage  and  converted  all  of  the  proceeds 
to  their  own  use  to  the  damage  of  the  plaintiff  in  the  sum 
of  f  118. 

One  of  the  defenses  interposed  by  Ferbrache,  is  that  at 
the  time  the  note  was  signed  it  was  expressly  a*rreed  be- 
tween himself  and  the  plaintiff,  that  the  plaint* T  should 
give  him  a  written  agreement  to  the  effect  that  nothing 
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should  become  due  or  payable  on  the  note  unless  such 
defendant  should  realize,  from  a  sale  of  the  cattle  covered 
by  the  mortgage,  f  500  over  and  above  the  amount  required 
to  discharge  the  bank's  mortgage;  that  the  plaintiff  re- 
fused to  sign  such  an  agreement  and  the  note  and  mort- 
gage in  controversy  were  not  delivered  to  him  until  June 
9,  1900,  at  which  time  he  verbally  agreed  that  nothing 
should  become  due  or  payable  on  the  note  unless  the  de- 
fendant should  realize  the  amount  hereinbefore  specified 
from  a  sale  of  the  cattle.  The  defendant,  Ferbrache,  also 
pleaded  a  counter-claim  amounting  to  $84,  The  jury 
found  for  the  defendants  and  allowed  the  defendant  Fer- 
brache, the  full  amount  of  his  counter-claim,  of  which 
amount  f3  were  afterward  remitted,  and  the  court  gave 
judgment  accordingly.    The  plaintiff  brings  error. 

One  assignment  of  error  relates  to  the  admission  of  evi- 
dence as  to  the  oral  agreement  alleged  to  have  been  made 
at  the  time  the  note  and  mortgage  were  delivered.  That 
such  evidence  was  inadmissable  is  elementary  and  the 
rule  to  that  effect  has  been  so  often  reiterated  by  this  court 
that  to  cite  authorities  in  support  of  it  would  seem  like 
a  vain  display  of  industry.  The  admission  of  this  evidence 
was  prejudicial  because  the  jury  allowed  the  plaintiff 
nothing  on  his  note,  but  fillowed  the  defendant  the  full 
amount  of  his  counter-claim.  The  other  errors  assigned 
are  not  such  as  are  likely  to  arise  in  another  trial  of  the 
case.  For  that  reason  it  would  serve  no  useful  purpose 
to  discuss  them. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed,  and  the  cause  remanded  for  further 
procedings  according  to  law, 

Ames  and  Dtjffie,  CO.,  concur. 

Reversed  and  remanded. 
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John  D.  Pope  v.  Edward  Whitcomb  bt  al. 

Filed  Febbitabt  17,  1903.    No.  12,596. 

Commissioner's  opinion.    Department  No.  2. 

Trial:  EJvidence  Conflicting:  Directing  Verdict.  Where  the  evidence 
on  a  material  act  is  conflictitig,  and  different  minds  might  draw 
different  conclusions  or  inferences  therefrom,  it  is  error  for  the 
court  to  direct  a  verdict  for  either  party. 

■ 

Error  from  the  district  court  for  Saline  county.  Tried 
below  before  Stubbs,  J.    Reversed. 

F.  /.  FosH,  J.  D.  Pope,  A,  8.  rands,  B.  V.  Kohont  and 
R,  D.  Brown,  for  plaintiff  in  error. 

Ahhott  &  Abbott,  contra. 

Barnes,  C. 

This  action  was  commenced  by  the  plaintiflf  in  error 
against  the  defendants,  Edward  Whitcomb  and  Hannah 
Whitcomb,  in  the  district  court  for  Saline  county,  to  re- 
cover a  balance  of  |527,  alleged  to  be  due  him  on  account 
for  services  rendered  them  as  attorney  in  the  matter  of 
the  estate  of  one  Henry  Fletcher,  deceased,  which  services 
it  was  alleged  were  performed  by  him  at  their  special  in- 
stance and  request  in  the  courts  of  the  state  of  Illinois. 
The  petition  was  evidently  drafted  on  the  theory  of  mutual 
accounts  between  the  parties,  and  it  was  alleged  that  the 
plaintiflf  had  credited  the  defendants  with  the  sum  of  f  1 
for  each  of  the  years  from  1893  to  1900  inclusive,  to  wit, 
the  total  sum  of  f8  for  and  on  account  of  his  subscription 
to  their  newspaper  which  he  subscribed  for  and  received 
during  that  time.  The  answer  of  the  defendants  was  first 
a  denial  that  they  had  ever  employed  the  plaintiflf  in  the 
matter  of  the  estate  of  Henry  Fletcher,  and  alleged  that 
whatever  services  he  performed  in  the  matter  were  volun- 
tary, and  that  he  had  agreed  to  charge  nothing  therefor ; 
and  second,  a  plea  of  the  statute  of  limitations.    The  re 
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ply  of  the  plaintiff  was  a  denial  of  the  fact  set  forth  in 
the  defendants'  answer,  together  with  some  additional 
matter  not  necessary  to  be  here  considered. 

The  cause  was  tried,  on  thei^o  issues,  to  a  jury,  and  at 
the  conclusion  of  the  introduction  of  the  evidence  the 
defendants  moved  the  court  to  instruct  the  jury  to  return 
a  verdict  in  their  favor  for  the  reason  that  plaintilRf  had 
failed  in  his  proof  to  make  a  case  against  them,  and  for 
the  further  reason  that  if  the  plaintiff  did  have  any  case 
the  same  was  barred  by  the  statute  of  limitations.  The 
court,  thereupon,  gave  the  following  instruction:  "Gen- 
tlemen of  the  jury,  you  are  instructed  that  under  the  issues 
and  proof  in  this  case  your  verdict  must  be  for  the  de- 
fendants." Plaintiff  excepted;  the  jury  returned  a  verdict 
lor  the  defendants ;  the  plaintiff  filed  his  motion  for  a 
new  trial,  which  was  overruled,  and  he  thereupon  prose- 
cuted error  to  this  court. 

But  one  question  is  presented  by  this  record  for  our 
consideration,  which  is :  did  the  court  err  in  directing  a 
verdict  for  the  defendants?  We  shall  not  attempt  to 
quote  the  evidence  or  any  portion  of  it  in  this  opinion. 
It  is  sufficient  to  say  that  there  was  evidence  tending  to 
establish  the  original  employment  of  the  plaintiff  by 
both  of  the  defendants.  The  fact  that  plaintiff  rendered 
the  services  described  in  his  petition  is  not  disputed  by 
the  defendants,  and  there  is  no  conflict  of  evidence  on  that 
question.  To  meet  this  proof,  the  defendant  Edward 
Whitcomb,  testified  that  the  plaintiff  volunteered  to  per- 
form the  services  and  agreed  to  charge  nothing  therefor. 

While  Hannah  Whitcomb  testified  that  at  the  time  she 
talked  with  the  plaintiff  and  placed  the  case  in  his  hands, 
she  said  to  him  that  she  wanted  it  understood  that  no  bill 
was  to  follow.  This  was  denied  absolutely  and  positively 
by  the  plaintiff.  The  evidence  discloses  that  the  plaintiff 
not  only  performed  the  services  which  the  defendants 
both  say  were  acceptable,  and  resulted  in  benefit  to  them, 
but  it  also  appears  that  he  procured  and  furnished  trans- 
portation for  the  defendant,  Edward  Whitcomb,  from 


YOL.4]  JANUARY  TERM,  1903.  253 

Pope  V.  Whltcomb. 

Friend,  Nebraska,  to  (Jeneva,  Illinois,  and  return.  So 
it  may  be  fairly  said  that  there  was  evidence,  so  far  as  the 
employment,  the  performance  of  the  services,  the  value 
thereof  and  an  implied  promise  to  pay,  were  concerned, 
which  should  have  been  submitted  to  the  jury. 

It  appears,  however,  that  the  last  item  of  service  was 
performed  more  than  four  years  before  the  date  of  the 
commencement  of  this  action.  The  evidence  discloses  that 
at  that  time  the  estate  was  not  finallv  or  fullv  settled, 
and  that  the  plaintiff  was  not  discharged  from  his  em- 
ployment, and  there  is  no  evidence  which  shows  when  the 
employment  terminated.  The  plaintiff  testified  that  he 
subscribed  for  the  defendants'  newspaper,  which  was 
published  at  their  home  in  Friend,  Nebraska;  that  the 
subscription  price  was  |1  per  year;  that  they  sent  the 
paper  to  him  and  he  received  it  for  the  years  1893  to  1900 
inclusive;  and  that  he  credited  the  defendants'  account 
with  the  said  several  sums,  amounting  in  all  to  |8.  The 
defendant  Edward  Whitcomb,  in  order  to  avoid  the  effect 
of  this  evidence,  testified  that  he  sent  the  paper  to  the 
plaintiff  gratuitously;  that  he  never  charged  or  intended 
to  charge  the  plaintiff  anything  therefor.  Upon  this  evi- 
dence the  court  directed  the  jury  to  return  a  verdict  for 
the  defendants  as  above  stated.  We  suppose  this  instruc- 
tion was  given  on  the  theory  that  there  was  no  evidence 
which  would  operate  to  take  plaintiff's  claim  out  of  the 
statute  of  limitations. 

The  real  question  for  us  to  determine  is,  whether  or  not 
there  was  any  conflict  in  the  evidence  which  would  re- 
quire the  court  to  submit  the  questions  of  fact  to  the  jury. 

In  the  leading  case  of  Catling  v.  SkonUUnf/y  6  Term 
Rep.  [Eng.],  189,  on  this  subject.  Lord  Chief  Justice 
Kenvon  said:  "I  take  it  to  have  been  clearlv  settled,  as 
long  as  I  have  any  memory  of  the  practice  of  the  courts, 
that  every  new  item  and  credit  in  an  account  given  by  one 
party  to  the  other  is  an  admission  of  there  being  some  un- 
settled account  between  them,  the  amount  of  which  ia 
afterwards  to  be  ascertained." 
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In  Ounn  v.  Gunn,  74  Oa.,  555,  the  court  said:  "Such 
a  state  of  facts  implies  that  the  parties  have  mutually 
consented  that  each  item,  in  whosesoever  favor  it  may  be, 
shall  not  constitute  an  independent  debt  due  immediately, 
to  be  paid  or  enforced  at  once,  but  that  the  items  occur- 
ring, from  time  to  time,  in  favor  of  the  respective  parties 
shall  operate  as  mutual  Fct-otTs,  and  that  the  shifting 
balance,  when  either  or  both  sliall  call  for  it,  shall  be  the 
Jibt.  This  is  the  reascm  why  the  statute  of  limitations 
rtoes  not  apply  during  such  a  state  of  mutual  dealings." 
.1660^^  V,  Keith,  11  Vt.,  525. 

In  Chapman  v.  Goodrirh,  55  Vt,  354,  it  was  held,  that 
a  defendant  can  not  omit  certain  items  and  so  plead  the 
statute  of  limitations.  A  physician's  bill  contained 
twenty  items  nnining  from  December,  1877,  to  February, 
1878,  of  which  nine  were  barred  by  time,  a  credit  of  f6 
in  February,  1878,  was  held  to  take  all  the  items  out  of 
the  statute  and  render  the  whole  account  open  and  mutual. 
Eollyvx)od  i;.  Rccd,  55  Mich.,  308. 

In  Woollcy  v.  Osborne,  39  N.  J.  Eq.,  54-59,  J.  entered 
charges  against  D.,  and  also  entered  credits  of  rent  due 
to  him  from  D.  It  was  held  that  such  charges  and  credits 
of  rent  offsetting  them  constituted  a  mutual  account. 

The  doctrine  of  mutual  accounts  rests  not  on  the  notion 
that  every  credit  in  favor  of  one  is  an  admission  by  him  of 
indebtedness  to  the  other  or  a  new  promise  to  pay,  but 
upon  a  mutual  understanding,  either  express  or  implied 
from  the  conduct  of  both  parties,  that  they  will  continue 
to  credit  each  other  until  at  least  one  desires  to  terminate 
the  course  of  confidential  dealing  and  that  the  balance 
will  then  be  ascertained,  become  then  due  and  be  paid 
by  the  one  finally  indebted.  As  this  state  of  things  rests 
on  an  express  or  implied  mutual  understanding  either 
party  may  terminate  it  at  any  time  by  an  actual  payment 
of  the  balance,  or  by  stating  the  account  for  that  purpose, 
or  by  demanding  a  settlement  privately,  or  by  suit,  or  by 
an  act  which  plainly  shows  to  the  other  his  determination 
to  deal  no  longer  that  way.    Without  proof  of  its  termina- 
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tion  the  law  presumes  that  such  a  mutual  understanding, 
once  proved  or  admitted,  runs  through  all  the  dealings 
of  the  parties  uniil  the  complete  bar  of  the  statute  has 
attached.  Gunn  v.  Ountiy  supra.  The  statute  does  not 
begin  to  run  against  a  claim  based  upon  the  services  of  an 
attorney  in  conducting  a  suit,  until  the  date  of  the  com- 
pletion of  the  services.  Buswell,  Limitations  and  Ad- 
verse Possession,  section  194,  and  cases  cited. 

From  a  careful  review  of  the  authorities  and  an  examin- 
ation of  the  evidence  as  preserved  in  the  bill  of  exceptions, 
we  are  satisfied  that  the  court  erred  in  directing  a  verdict 
in  this  case.  The  questions  of  fact  should  have  been  sub- 
mitted to  the  jury  under  proper  instructions.  It  was  for 
that  body  to  determine  whether  or  not  from  all  of  the 
facts  and  circumstances  disclosed  by  the  evidence  the  de- 
fendants sent  their  newspaper  to  the  plaintiff  gratui- 
tously, and  that  they  never  made  any  charge  and  never 
intended  to  make  any  charge  therefor.  If  the  jury  had 
believed  the  evidence  of  the  plaintiff  on  this  question,  dis- 
believed the  evidence  of  the  defendants  and  had  concluded 
that  the  defendants  claimed  that  the  newspaper  was  sent 
gratuitously,  for  the  sole  purpose  of  avoiding  the  question 
of  mutual  accounts  and  to  establish  the  defense  of  the 
statute  of  limitations,  then  their  verdict  would  have  been 
for  the  plaintiff  for  whatever  amount  the  testimony 
showed  the  services  were  reasonably  worth  less  the  sum  so 
created  on  account  of  the  newspaper.  Wherever  there  is 
a  conflict  of  evidence  upon  any  material  issue  involved  in 
the  trial  of  a  law  suit,  it  is  the  duty  of  the  court  to  sub- 
mit such  question  to  the  jury.  The  weight  of  evidence  is 
not  a  question  for  the  court  in  such  a  case. 

We  therefore  hold  that  the  court  erred  in  directing  a 
verdict  for  the  defendants,  and  we  recommend  that  the 
judgment  of  the  district  court  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Pound  and  Oldham,  CO.,  concur. 

Reversed  and  remanded. 
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GUSTAVB  GBETCH  V.   JaMES  K.   M4XFIELD. 

Filed  Februabt  17,  1903.     No.  12,607. 
CommisBioner's  opinion.    Department  No.  3. 

1.  Appeal  end  Error:    Jurisdiction:    Ai-tidavits  Preserved  in  Bill  of 

Exceptions.  Affldayits  filed  in  support  of  objef^tions  to  Jurisdiction 
over  the  person,  to  be  available  in  proceedings  in  error,  must  be 

preserved  by  bill  of  exceptions. 

• 

2.  Appearance:    Jurisdiction:    Objections  Specific.    A  person  appear- 

ing specially,  for  the  purpose  of  making  such  objections,  must 
point  out  specifically  the  defects  upon  which  he  relies.  Following 
Brown  v.  Ooodyear,  29  Neb.,  376. 

Error  from  the  district  court  for  Saline  county.  Tried 
below  before  Stubbs,  J.    Reversed. 

Abbott  &  Abbott,  for  plaintiff  in  error. 
J:  D,  Pope,  contra. 

Albert,  0. 

This  action  originated  before  a  justice  of  the  peace. 
The  record  of  the  justice  shows  that  summons  issued  for 
the  defendant  on  the  3d  day  of  July,  1901,  returnable  on 
the  9th  day  of  the  same  month,  and  its  delivery  to  the 
attorney  of  the  plaintiff.  The  docket  entries  thereafter, 
so  far  as  material,  are  as  follows: 

"July  9,  1901,  summons  returned  and  filed  indorsed  as 
follows:  Keceived  this  1901,  as  commanded  by  this  writ 
I  on  the  3d  day  of  July,  1901,  summoned  the  within  named 
James  K.  Maxfield  by  delivering  to  him  a  certified  copy  of 
this  summons  with  the  indorsements  thereon. 

"Dated  this  9th  day  of  July,  1901. 

"R.  M.  Earp,  Constable. 

"D.  B.  Zook,  Justice  of  the  Peace. 

"July  9,  1901,  1  o'clock  P.  M. 

"Parties  appeared.     J.  D.   Pope  attorney   for  the  de- 
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fendant  filed  objections  to  the  joirisdiction  of  the  court  as 

follows : 

"State  of  Nebraska — Saline  County^  ss. 

"Page  4. 
"In  Justice  Court  of  D.  B.  Zook,  thereof. 
"Gustave  Gretch,  plaintiff, 

"v. 
"James  K.  Maxfield,  defendant. 

"And  now  comes  James  K.  Maxfield  by  his  attorney  J. 
D.  Pope,. and  appearing  specially  for  the  purpose  of  ob- 
jecting to  the  jurisdiction'  of  the  court  over  the  aforesaid 
defendant  moves  the  court  to  quash  the  summons  issued 
thereon  for  the  following  reasons: 

"1.  The  court  is  without  jurisdiction  to  hear  and  de- 
termine the  said  causa 

"2.  No  service  of  summons  was  made  on  the  aforesaid 

defendant  by  a  copy  served  upon  him  or  left  at  his  usual 

place  of  residence  as  required  by  the  statute  of  the  state 

of  Nebraska, 

"J.  D.  Pope,  Attorney  for  defendant." 

"The  court  overruled  the  motion  and  J.  D.  Pope,  at- 
torney for  defendant,  took  exceptions  to  the  ruling  and 
then  withdrew  and  would  not  take  any  further  part 
in  the  cause.  Plaintiff  submitted  the  cause  to  the  court. 
•  *  *  Gustave  Gretch,  R.  M.  Earp,  Ola  Bankson,  James 
Osborne,  Arthur  Gretch,  J.  J.  Deasky,  L.  Keahlier  were 
sworn  for  plaintiff.  Whereupon  I  find  in  favor  of  the 
plaintiff  in  the  sum  of  f  47.18. 

"It  is  therefore  considered  by  me  that  the  plaintiff  re- 
cover from  the  defendant  the  sum  of  f47.18  and  his  costs 
herein  expended  taxed  at  f23.10." 

From  the  judgment  of  the  justice  of  the  peace,  the  de- 
fendant prosecuted  error  to  the  district  court  where  the 
judgment  of  the  justice  was  reversed  and  the  cause  dis- 
missed. From  the  judgment  of  the  district  court,  the 
plaintiff  prosecutes  error  to  this  court. 

The  principal  contention  of  the  defendant  is  that  the 
copy  of  the  summons,  issued  by  the  justice  which  was  de- 
21 
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livered  to  him,  bore  no  indorsement  of  the  amount  for 
which  the  plaintiff  would  take  judgment  in  case  the  de- 
fendant failed  to  appear.  Neither  the  original  summons 
nor  the  copy  is  a  part  of  the  record  in  this  case.  It  is 
true  the  transcript  of  the  justice  contains  an  affidavit  to 
which  is  attached  what  purports  to  be  a  copy  of  the  sum- 
mons sened  on  the  defendant,  but  neither  the  a^davit 
nor  the  copy  of  summons  is  preserved  by  bill  of  excep- 
tions. It  has  been  repeatedly  held  by  this  court  that  affi- 
davits, to  be  available  for  the  purpose  of  review  by  pro- 
ceedings in  error  or  appeal,  must  be  embodied  in  the  bill 
of  exceptions.  Willits  &  Co,  v.  Arena  Fruit  Co.,  58  Neb., 
659.  We  are  aware  of  a  dictum  in  Republican  Valley  R. 
Co.  v.  Bof/se,  14  Neb.,  130,  to  the  effect  that,  where  affi- 
davits are  attached  to  and  made  a  part  of  a  motion  which 
is  properly  a  part  of  a  record,  such  affidavits  thereby  be- 
come a  part  of  tlie  record  and  their  incorporation  into  a 
bill  of  exceptions  is  unnecessary.  A  dictum  to  the  con- 
trary may  be  found  in  Tessicr  v.  Croirlcy^  16  Neb.,  369. 
In  Vallindiuqham  v,  Scott,  30  Neb.,  187,  this  court  re- 
fused to  consider  affidavits  attached  to  a  motion  for  new 
trial  as  exhibits.  Hence,  it  would  appear  that  the  dictum 
in  Rrpublicn  V,  R.  Co.  v.  Boyne,  supra,  has  been  re- 
pudiated. Besides,  the  affidavit  in  this  case  does  not  ap- 
pear to  have  been  made  a  part  of  the  objcH^tions  either  by 
physical  attachment  or  verbal  reference,  and  we  know  of 
no  authority  that  would  warrant  its  consideration  as 
part  of  the  record  under  such  circumstances. 

The  defendant  contends  that  the  judj»:ment  of  the  dis- 
trict court,  reversing  that  of  the  justice  of  the  peace, 
should,  in  any  event,  be  sustained  for  the  reasons  (1), 
that  the  record  does  not  show  to  what  officer  the  sum- 
mons issued,  or  that  it  was  served  within  the  jurisdiction 
of  the  justice,  and  (2),  that  the  constable  failed  to  note 
on  the  summons  the  date  he  received  it.  These  objections 
are  technical  at  best.  To  merit  consideration,  they  should 
hiave  been  specifically  pointed  out  in  the  objections  filed 
before  the  justice  of  the  peace.     Not  having  been  thus 
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pointed  out,  they  will  not  be  examined  in  this  court. 
Broum  v.  Goodyear ,  29  Neb.,  376;  Freeman  v,  Burks,  16 
Neb.,  328.  We  do  not  wish  to  be  understood  to  hold  that 
they  would  have  been  good  had  they  been  thus  pointed  out. 
It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 

Ames  and  Dupfie,  CC,  concur. 

Reversed  and  remanded. 


Henry  L.  McEldon,  Revived  in  the  Name  of  Byron  Mo- 
Eldon,  Sole  Heir,  v.  Milo  Levi  Patton. 

Filed  Febbuaby  17,  1903.    No.  12,610. 
Ck)mmissioner's  opinion.    Department  No.  2. 

1.  Tender:    Requisites.     A  tender,  to  be  effectual,  must  be  without 

conditions  and  made  to  the  party  entitled  to  receive  the  same. 

2.  Tender:     Payment  into  Coubt:     Costs  Must  Be   Included.     The 

plaintiff  in  an  action  already  commenced  is  not  compelled  to 
receive  a  sum  of  money  paid  into  court  in  satisfaction  of  his  claim, 
unless  the  sum  so  paid  is  sufficient  to  include  the  costs  to  the 
time  of  payment. 

3.  Tender:    Acceptance  Construed:    Costs.    The  written  aceptance  in 

this  case  examined,  and  held  to  relate,  only  to  the  amount  of 
plaintiff's  claim,  and  was  not  sufficient  to  include  and  require 
the  payment  of  costs  on  his  part. 

4.  Trial:    Instbuction  Assuming  Existence  of  Fact.    The  giving  of  an 

instruction  which  assumes  the  possible  existence  of  a  fact,  or 
state  of  facta,  which  the  Jury  have  no  right  to  find,  there  being 
no  evidence  in  support  of  it,  is  error. 

5.  Trial:    Vebdtct  Containing  Subplus  Wobds:    Costs.    The  trial  court 

has  no  right  to  refuse  to  receive  a  verdict  which  responds  to  the 
issues  and  is  sustained  by  sufficient  evidence  because  it  contains 
the  words  "and  plaintiff  to  pay  all  costs."  The  question  of  costs 
is  one  of  law  for  the  court,  and  such  words  are  merely  surplusage. 

6.  Trial:    Verdict  Rejected:    Instbuction  as  to  Finding  and  Costs. 

After  refusing  to  receive  such  a  verdict  it  is  error  for  the  court. 
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over  the  objections  of  the  plaintiff,  to  instruct  the  Jury  that  under 
the  deposit  made  in  the  court,  if  they  should  find  a  verdict  for 
the  defendant,  its  effect  would  be  that  the  plaintiff  would  receive 
the  money  in  the  hands  of  the  clerlt  of  the  court  and  the  plaintiff 
would  pay  the  costs  of  the  action. 

7.  Trial:  Evidence:  Verdict  fob  Plaintiff:  Costs  Taxed  to  Defend- 
ant: Under  the  undisputed  evidence  in  this  case  held,  that  the 
plaintiff  was  entitled  to  recover  the  sum  of  $30  with  legal  interest 
to  the  date  of  Judgment,  and  the  costs  should  have  been  taxed 
to  the  defendant. 

Error  from  the  district  court  for  Otoe  county.  Tried 
below  before  Jessen,  J*    Reversed  with  directions. 

Edwin  F.  Warren  and  Logan  &  Jackson,  for  plaintiff 
in  error. 

No  unconditional  tender  of  any  sum  was  made.  A 
tender,  to  be  effectual,  must  be  unconditional  and  with- 
out qualification.  TomplHns  v.  Batie,  11  Neb.,  147;  Te 
Poel  V.  Shuttj  57  Neb.,  592;  Wood  v.  Hitchcock,  20  Wend. 
[N.  Y.],  47;  Noyes  v.  Wycoff,  21  N.  E.  Kep.  [N.  Y.],  158; 
Beckman  v.  Birchard,  Bridge  &  Co,,  48  Neb.,  805;  Pulsi- 
fer  V.  Shepard,  36  111.,  513;  Clark  v.  The  Mayor,  Etc.,  of 
New  York,  1  Keys  [N.  Y.],  9;  Burt  v.  Dodge,  13  Ohio,  131. 

The  jury  has  nothing  to  do  with  the  question  of  costs, 
which  is  entirely  a  matter  for  the  court,  f^lsangcr  v. 
Grovijohn,  29  Neb.,  at  page  141. 

D.  W.  Livingston  and  W.  F.  Moran,  contra. 

The  acceptance  of  the  tender  was  a  waiver  of  any  con- 
ditions.   Treat  v.  Price,  47  Neb.,  875. 

Barnes,  C. 

This  case  is  before  us  on  a  petition  in  error  from  a 
judi^ment  of  the  district  court  of  Otoe  county.  It  appears 
that  on  or  about  the  27th  day  of  March,  1900,  the  defend- 
ant Milo  L.  Patton,  purchaf^cd  of  the  plaintiff  Henry  L. 
McEldcm,  at  public  sale,  one  cow  of  the  value  of  $24  and 
one  hog  of  the  value  of  f  6 ;  that  at  the  same  sale  he  also 
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bid  oflf  or  purchased  of  the  plaintiflP,  one  horse  for  f 6.50 ; 
that' the  defendant  obtained  possession  of  the  cow  and  hog, 
but  failed  to  get  possession  of  the  horse;  that  some  days 
thereafter  he  went  to  the  premises  of  the  plaintiff  and 
tendered  him  the  sum  of  |36.50,  and  demanded  possession 
of  the  horse.  The  plaintiff  refused  to  receive  the  money 
and  deliver  the  horse.  Defendant,  at  another  time,  made 
the  same  tender  based  upon  the  same  conditions,  and  there 
is  no  conflict  in  the  evidence  upon  this  question.  It  is 
shown,  beyond  dispute  that  the  tender  was  the  sum  of 
136.50,  and  was  conditioned  upon  the  delivery  of  the 
horse.  Matters  remained  in  this  situation  for  some  time, 
when  the  plaintiff  commenced  an  action  in  the  county 
court  against  the  defendant  to  recover  the  sum  of  f30, 
and  interest,  which  he  claimed  to  be  due  him  on  account 
of  the  sale  and  delivery  of  the  cow  and  hog.  After  the 
action  was  commenced  the  defendant  deposited  with  the 
county  judge  the  sum  of  f30  to  keep  his  alleged  tender 
good.  The  plaintiff,  thereupon,  executed  the  following 
acceptance : 

"Now  comes  the  said  plaintiff  and  accepts  the  tender  of 
the  said  sum  of  |30  paid  into  court  by  said  defendant  in 
discharge  of  plaintiff's  claim,  hereby  waiving  any  interest 
thereon,  and  plaintiff  further  demands  possession  of  and 
payment  to  him  of  said  sum  of  |30  so  as  aforesaid  ten- 
dered and  paid  into  court  for  his  use  in  this  action." 

The  f30  were  not  paid  over  to  the  plaintiff  upon  said 
acceptance  and  demand  therefor,  and  the  cause  proceeded 
to  trial ;  judgment  was  rendered  in  favor  of  the  defendant, 
and  thereupon  plaintiff  appealed  to  the  district  court,  and 
in  his  petition  alleged  that  the  defendant  was  indebted 
to  him  in  the  sum  of  f 30,  and  interest  thereon  from  the 
27th  day  of  March,  1900 ;  that  said  amount  was  due  to  him 
for  the  price  and  value  of  certain  stock  purchased  by  the 
said  defendant  of  and  from  the  plaintiff  at  a  public  sale 
held  by  plaintiff  on  said  date,  to  wit :  one  cow  of  the  value 
of  f 24  and  one  hog  of  the  value  of  f 6 ;  that  the  defendant 
promised  and  agreed  to  pay  said  amount  for  said  stock. 
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but  that  he  neglected  and  refused  to  pay  the  same,  and 
that  the  whole  sum  thereof,  |30  and  interest,  was  due  and 
owing  to  the  plaintiff  from  the  defendant. 

The  answer  of  the  defendant  was  in  substance  as  fol- 
lows: First,  that  the  defendant,  and  one  Alvin  Patton 
who  was  his  brother,  had  been,  and  were  at  the  times 
mentioned  in  plaintiff's  petition,  partners  and  engaged  in 
the  business  of  farming  and  stock  raising,  etc.;  that  the 
defendant  was  an  equal  partner  with  his  said  brother  in 
the  firm  of  Patton  Bros.,  and  had  an  undivided  one-half 
interest  in  the  partnership  property  thereof;  all  of  which 
was  well  known  to  the  plaintiff  at  and  prior  to  the  dates 
mentioned  in  his  petition ;  that  on  or  about  the  27th  day  of 
March,  1900,  the  defendant  and  said  Alvin  Patton  as  the 
firm  or  partnership  of  Patton  Bros.,  purchased  from  the 
plaintiff,  at  public  auction  sale,  the  following  property, 
to  wit:  one  horse  for  the  sum  of  f6.50;  one  cow  for  the 
sum  of  f 24,  and  one  hog  for  the  sum  of  f  6 ;  that  thereupon, 
the  defendant,  as  a  member  of  said  firm,  offered  the  plain- 
tiff the  sum  of  $6.50  in  payment  for  said  horse,  the  sum  of 
|24  in  payment  for  said  cow,  and  the  sum  of  f6  in  pay- 
ment for  said  hog ;  that  said  plaintiff  took  said  money,  and 
all  of  it  in  his  hand,  and  shortly  afterwards  returned  it  to 
the  defendant  and  refused  to  accept  and  retain  it,  and  so 
informed  the  defendant,  giving  no  reason  for  his  refusal ; 
that  said  hog  and  cow  were  delivered  to  the  defendant, 
and  plaintiff  refused  to  deliver  the  horse  and  never  has  de- 
livered said  horse,  although  repeatedly  requested  so  to 
do  by  the  defendant  and  said  Alvin  Patton;  that  on  or 
about  the  31st  day  of  March,  1900,  the  defendant,  and  the 
said  Alvin  Patton,  went  to  the  residence  of  the  plaintiff 
for  the  purpose  of  offering  to  pay  the  plaintiff  the  sum  of 
(6.50  for  the  said  horse,  the  sum  of  f 6  for  said  hog,  and 
the  sum  of  f24  for  said  cow,  at  the  same  time  having  said 
sums  of  money  in  his  possession,  and  exhibited  the  same 
to  the  plaintiff  and  offered  it  to  him,  whereupon  the  plain- 
tiff refused  it  and  all  of  it,  and  became  enraged  and  re- 
fused to  converse  with  either  the  defendant  or  his  brother, 
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the  said  Alvin  Patton,  and  ordered  each  of  them  oflf  his 
premises ;  that  he  advanced  towards  them  with  an  axe  in 
his  hands  in  a  menacing  manner,  using  violent  and  pro- 
fane language  and  threatening  them  with  personal  vio- 
lence and  great  bodily  harm,  and  forced  them  to  leave  said 
premises  without  carrying  out  their  intention  and  making 
a  complete  tender  of  the  several  sums  of  money  due  from 
them  to  the  plaintiff  for  the  several  articles  of  personal 
property  so  sold  to  them  by  the  plaintiff;  that  ever  since 
said  time  defendant  has  always  been  ready,  able  and  will- 
ing to  pay  plaintiflf  f6.50  for  said  horse,  $24  for  said  cow, 
and  f6  for  said  hog,  and  now  tenders  into  this  court  the 
sum  of  $6  for  said  hog,  the  sum  of  $24  for  said  cow,  mak- 
ing a  total  of  $30  for  the  said  plaintiff,  as  he  did  in  the 
lower  court.  The  answer  also  further  contained  an  alle- 
gation of  the  acceptance  of  the  $30  so  paid  into  the  lower 
court,  and  a  copy  of  the  plaintiff's  acceptance  hereinbe- 
fore set  forth. 

The  plaintiff  for  reply  to  said  answer  denied  each  and 
every  allegation  of  new  matter  therein  contained,  and 
alleged  that  he  accepted  the  tender  of  the  defendant  pro- 
vided the  sum  included  the  costs  of*the  suit  to  the  date  of 
tender,  which  was  refused  by  the  defendant,  and  said 
tender  of  $30  did  not  include  the  costs  of  said  suit  to  the 
date  thereof,  and  plaintiff  averred  that  he  was  now  ready 
to  accept  said  tender  of  $30  provided  the  defendant  would 
pay  the  costs  made  in  said  action. 

On  these  issues  the  cause  was  tried,  and  after  the  in- 
troduction of  the  evidence  and  the  instructions  of  the 
court,  the  jury  returned  the  following  verdict : 

"We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn  and  affirmed,  do  find  and  say  for  the  plaintiff  the 
sum  of  $30  without  interest,  and  that  plaintiff  pay  the 
costs." 

This  verdict  the  court  refused  to  receive,  and  without 
the  consent,  and  over  the  objection  of  the  plaintiff,  on  his 
own  motion,  gave  the  jury  the  following  additional  in- 
struction : 
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"You  are  instructed  that  under  the  deposit  made  in  tiiis 
court  if  you  find  a  verdict  for  the  defendant  the  effect  of 
it  will  be  that  plaintiff  will  receive  the  |30  now  in  the 
hands  of  the  clerk  of  this  court,  and  the  plaintiff  will  pay 
the  costs  of  this  action." 

Thereupon  the  jury  again  retired,  and  after  further  de- 
liberation returned  the  following  verdict: 

"We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn,  do  find  and  say  that  we  find  for  the  defendant.*' 

Thereupon  the  court  rendered  judgment  on  the  verdict 
as  follows : 

"It  is  ordered  and  adjudged  by  the  court  that  the  plain- 
tiff have  and  recover  from  the  defendant  the  sum  of  f30 
without  interest,  and  that  the  plaintiff  pay  all  the  costs 
of  this  action." 

From  that  judgment  the  plaintiff  prosecuted  error  to 
this  court,  and  alleges: 

1.  That  the  court  erred  in  giving  instruction  No.  5  to 
the  jury.  By  this  instruction  the  jury  were  told  that  the 
burden  of  proof  was  on  the  defendant  to  show  by  a  pre- 
ponderance of  evidence  that  he  had  made  an  uncondi- 
tional tender  of  all  the  money  owing  by  him  to  the  plain- 
tiff, or  that  plaintiff  had  waived  some  part  due  him  after 
this  action  was  begun.  And  they  were  further  instructed 
therein  as  follows : 

"If  you  find  from  the  evidence  that  the  defendant  has 
made  an  unconditional  tender  of  all  money  due  from  him 
to  the  plaintiff  before  this  action  was  begun,  or  that  plain- 
tiff has  waived  the  repayment  of  costs  expended  by  him, 
you  will  find  for  the  defendant,  and  the  |30  now  in  court 
will  be  turned  over  to  the  plaintiff." 

It  is  claimed  by  the  plaintiff  tliat  this  instruction  should 
not  have  been  given  because  there  was  no  evidence  of  any 
unconditional  tender  by  the  defendant  of  the  money  due 
to  him,  and  therefore  that  question  should  not  have  been 
submitted  to  the  jury. 

We  have  searched  this  record  in  vain  to  find  any  evi- 
dence of  an  unconditional  tender.     The  evidence  of  the 
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defendant  and  his  brother  shows  that  the  only  tender  ever 
made,  or  attempted  to  be  made,  was  the  sum  of  |36.50, 
which  was  coupled  with  a  demand  for  the  possession  of 
the  horse  which  the  defendant  had  bid  off  at  the  sale,  and 
which  the  plaintiff  had  refused  to  deliver  to  him.  The 
vice  of  this  instruction  is  that  it  assumes  the  possible  ex- 
istence of  a  tender  before  the  commencement  of  this  case 
in  the  county  court  The  jury  would  have  no  right  to  find 
that  such  a  tender  had  been  made,  because  there  was  no 
evidence  to  support  such  finding.  It  has  often  been  held 
that  if  an  instruction  assumes  the  possible  existence  of  a 
state  of  facts  which  the  jury  have  no  right  to  find,  there 
being  no  evidence  in  support  of  it,  it  is  error.  The  City 
of  Crete  v.  Childs,  11  Neb.,  252,  9  N.  W.  Rep.,  55;  Dunbier 
V.  Day,  12  Neb.,  596,  41  Am.  Rep.,  at  page  776,  12  N.  W. 
Rep.,  109;  Bovyie  v.  Spaids,  26  Neb.,  635,  42  N.  W.  Rep., 
700 ;  Farmers^  Loan  &  Trust  Co,  v.  Montgomery ,  30  Neb., 
at  page  41,  46  N.  W.  Rep.,  214.  There  being  no  evidence 
of  an  unconditional  tender  before  the  commencement  of 
the  suit,  this  question  should  not  have  been  submitted  to 
the  jury,  and  the  court  erred  in  giving  the  instruction  com- 
plained of. 

2.  It  is  further  contended  by  the  plaintiff  that  the 
court  erred  in  giving  instruction  No.  6^  to  the  jury,  which 
is  as  follows: 

"The  jury  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  plaintiff  at  any  time  accepted  uncondi- 
tionally the  tender  of  money  offered  him  by  the  defendant, 
or  by  any  one  authorized  by  the  defendant  so  to  tender  it, 
your  verdict  should  be  for  the  defendant.'^ 

Plaintiff  insists  that  the  written  acceptance  made  by 
him  and  filed  in  the  county  court  after  the  defendant  had 
deposited  the  sum  of  |30  therein,  was  not  sufficient  to  au- 
thorize the  giving  of  this  instruction ;  that  such  acceptance 
clearly  stated  and  unequivocally  implied  that  it  was  on 
condition  that  the  defendant  pay  the  costs  which  had  ac- 
crued up  to  that  time. 

It  will  be  observed  that  it  was  stated  in  the  written  ac- 
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ceptance  that  the  f30  were  accepted  in  payment  of  plain- 
tiflPs  claim,  and  that  interest  thereon  was  waived.  Its 
effect,  therefore,  was  to  exclude  the  idea  that  the  accept- 
ance was  to  include  costs.  Applying  the  rule  "That  the 
express  mention  of  one  thing  causes  the  exclusion  of  an- 
other" we  think  the  plaintiff  is  right  in  this  contention. 
It  follows  that  there  was  no  evidence  upon  which  the  in- 
struction could  be  based,  and  the  court  erred  in  giving  it. 

3.  The  plaintiff  further  contends  that  the  court  erred 
in  refusing  to  receive  the  first  verdict  returned  by  the 
jury.  We  are  unable  to  determine  on  what  theory  the 
court  refused  to  receive  this  verdict.  It  responded  to  the 
issues  and  was  sustained  by  sufficient  evidence.  It  was 
correct  in  form  and  substance,  with  perhaps  the  single 
exception  of  the  words  "and  that  plaintiff  pay  the  costs." 
This  should  have  been  treated  as  surplusage;  the  court 
should  have  received  the  verdict,  entered  a  judgment 
thereon  for  the  plaintiff  and  determined  the  question  of 
taxation  of  costs  as  a  matter  of  law.  The  jury  had  nothing 
whatever  to  do  vnth  the  question  of  costs,  and  therefore 
that  part  of  the  verdict  was  merely  surplusage.  Elsanger 
V.  Orovijohii,  29  Neb.,  at  pAge  141.  In  that  case,  speaking 
of  the  question  of  costs,  the  court  said :  "There  was  no  im- 
propriety in  permitting  the  amendment  to  be  made  after 
the  verdict  was  returned.  The  offer  to  allow  judgment 
could  only  affect  the  matter  of  costs.  The  "jury  had  noth- 
ing to  do  with  that  question.  It  was  a  question  solely  for 
the  court,  and  the  offer  could  be  brought  to  the  attention 
of  the  court  after  verdict.  In  fact,  that  was  the  proper 
time  to  do  so."  For  these  reasons  the  court  erred  in  refus- 
ing to  accept  the  verdict. 

4.  The  plaintiff  also  contends  that  the  court  erred  in 
giving  the  additional  instruction  to  the  jury  over  his  objec- 
tion. By  this  instruction  the  court  told  the  jury  that 
under  the  deposit  made  in  the  court  if  they  found  a  verdict 
for  the  defendant  the  effect  of  it  would  be  that  the  plain- 
tiff would  receive  the  f  30  in  the  hands  of  the  clerk  of  the 
court,  and  plaintiff  would  pay  the  costs  of  the  action. 
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This  instruction  evidently  was  given  to  inform  the  jury 
that  if  they  thought  the  plaintiff  should  pay  all  of  the 
costs  in  the  action  that  their  verdict,  in  order  to  accom- 
plish that  result,  should  be  for  the  defendant. 

As  we  have  stated,  the  question  of  the  costs  was  one 
that  the  jury  had  no  right  to  consider;  it  was  a  matter  of 
law  for  the  court,  and  the  court  had  no  right  or  authority 
to  place  that  burden  upon  the  jury,  or  permit  it  to  pass 
on  that  question  in  any  form,  and  we  hold  that  the  giving 
of  the  instruction  was  reversible  error. 

It  is  evident  that  the  court  knew  and  understood  his 
duty  in  this  case,  because  we  find  that  after  the  second 
verdict  was  returned  in  which  the  jury  found  for  the  de- 
fendant, the  court  on  his  own  motion  rendered  a 
judgment  on  that  verdict  for  the  plaintiff  for  the  sum 
of  f30  without  interest,  and  taxed  all  of  the  costs  in  the 
case  to  the  plaintiff.  If  the  second  verdict  was  a  proper 
one  then  we  have  a  verdict  of  the  jury  for  the  defendant 
and  a  judgment  of  the  court  thereon  for  the  plaintiff.  We 
certainly  ought  not  to  be  asked  to  approve  of  this  sort  of  a 
proceeding.  At  the  time  the  defendant  pai<i  the  f30  into 
the  county  court  the  plaintiff  had  incurred  a  liability  for 
costs  to  the  amount  of  |3.10.  He  had  a  right  to  demand 
and  receive  that  sum  in  addition  to  the  $30  admitted  to 
be  due  to  him,  and  his  refusal  to  accept  the  sum  paid  and 
pay  the  costs  liimself  did  not  make  him  liable  for  the  costs 
thereafter  incurred,  and  yet  the  court  taxed  all  of  the 
costs  to  him. 

After  a  careful  examination  of  the  record  and  bill  of 
exceptions  herein  we  are  unable  to  say  that  there  was  any 
evidence  in  this  case  which  would  authorize  the  court  to 
tax  the  costs  of  this  action  to  the  plaintiff.  Notwithstand- 
ing the  court  erred  as  above  set  forth,  yet  in  rendering 
judgment  he  came  very  near  correcting  his  former  errors. 
The  judgment  was  rendered  for  the  plaintiff,  but  it  should 
have  included  interest  to  the  date  thereof,  and  his  costs. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  to  said 
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court  with  directions  to  render  a  judgment  in  accordance 
with  this  opinion. 

Pound  and  Oldham,  CO.,  concur. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  with  directions  to  said  court  to  render  a 
judgment  for  the  plaintiff  for  the  sum  of  |30  with  legal 
interest  to  the  date  thereof,  and  tax  the  costs  expended 
by  him  to  .the  defendant. 

RBVERSED  with  DIBECnONS. 


H.  P.  Cady  Lumber  Company,  appellee,  v.  Gbeatbb 
America  Exposition  et  al.,  appellees,  Impleaded 
WITH  the  Chicago  House- Wrecking  Company,  ap- 
pellant. 

Filed  Febbuabt  17,  1903.    Nos.   12,622,    12,624,   12,626,   12,627,   12,628, 

12,629. 

Commissioner's  opinion.    Department  No.  1. 

1.  Mechanics'  Liens:     Construction  of  Statutes:    "Appubtenance." 

The  word  "appurtenance"  as  used  in  section  1,  article  1  of  chap- 
ter 54  of  the  Compiled  Statutes  [Annotated  Statutes,  section  7100], 
means  appurtenance  to  the  land  and  not  to  some  other  structure. 

2.  Kechanics'  LlenB:      Application  of   Statutes:      "Appubtenance." 

An  amphitheatre  and  framework  built  on  posts  firmly  imbedded  in 
the  soil  constitutes  an  "appurtenance"  within  the  meaning  of  said 
section  and  is  subject  to  a  mechanic's  lien. 

8.  Payment:  Bills  and  Notes:  Taken  "In  Payment  on  Account": 
Constbuction:  Mechanics'  Liens.  The  fact  that  the  cashier  of  a 
corporate  creditor  signs  a  receipt  which  the  debtor  has  already 
prepared,  reciting  that  a  certain  note  is  taken  "in  payment  on 
account"  and  that  the  amount  of  said  note  is  credited  on  the  cor- 
porate books,  are  not  conclusive  evidence  that  the  account  is  paid, 
and  a  finding  whereby  the  note  is  treated  merely  as  evidence  of 
payment  will  not  be  disturbed  where  testimony  and  other  circum- 
stances appear  to  support  it. 

Appeal  from  the  district  court  for  DouglaB  county. 
Tried  below  before  Dickinson,  J.    Affinned. 
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Wooltoorth  d  McHugh  and  T.  J.  Mahoney,  for  api)el- 
lant 

Kennedy  &  Learned,  for  appellee,  H.  F.  Cady  Lumber 
Company. 

W.  H.  De  Francej  for  appeljee,  Morton  &  Son. 

T.  J.  Mahoney,  for  Richard  S.  Horton,  trustee  and  in- 
tervener. 

LOBINGIER,  C. 

These  arasuits  to  enforce  liens  for  materials  used  in  the 
erection  of  a  structure  known  as  the  Fire  Works  Amphi- 
theatre and  Frame  Work  on  the  grounds  of  the  Greater 
America  Exposition  at  Omaha.  The  facts  are  in  part  sim- 
ilar to  those  in  Zabriskie  v.  Greater  America  Exposition,— 
Neb., ,  93  N.  W.  Kep.,  958,  just  decided,  and  the  con- 
clusions there  reached  are  applicable  so  far  as  they  go. 
But  we  have  here  some  additonal  questions,  one  of  which 
is  whether  the  structure  referred  to  is  included  in  any  of 
those  mentioned  in  section  1,  article  1,  chapter  54,  Com- 
piled Statutes  [Annotated  Statutes,  section  7100],  which 
provides  for  a  lien  on  a  "house,  mill,  manufactory  or  build- 
ing or  appurtenance."  The  structure  in  question  consisted 
of  an  amphitheatre  for  the  seating  of  spectators  but  open 
to  the  sky,  and  a  framework  for  the  display  of  fireworks. 
The  former  is  more  particularly  described  in  the  examina- 
tion of  one  of  the  witnesses,  as  follows : 
-  Q.  Do  you  know  the  character  and  construction  of  the 
fireworks  amphitheatre  and  grand  stand? 

A.  Yes,  sir,  I  do. 

Q.  Will  you  state  to  the  court  how  it  is  constructed 
particularly  as  to  its  attachment  to  the  ground? 

A.  In  nearly  every  case  there  has  been  a  hole  dug  and 
an  upright  has  been  set  and  each  upright  was  set  firmly 
in  the  ground,  sometimes  it  was  set  on  a  block  and  other 
times  it  was  not,  but  it  was  attached  as  firmly  to  the  ground 
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as  any  other  exi)osition  structure  there  in  proportion  to 
the  size  of  the  structure,  you  might  say  there  were  two  or 
three  hundred  uprights,  each  one  sunk  into  the  ground 
and  attached  there  firmly. 

Q.  State  whether  or  not  it  was  a  solid,  substantial  struc- 
ture? 

A.  Well,  it  was  a  solid  structure,  otherwise  they  could 
not  put  thousands  of  people  on  there;  it  was  firmly  at- 
tached, no  wind  could  have  blown  it  away,  it  was  not  on 
the  top  of  the  ground  by  any  means. 

Another  witness  thus  describes  the  remaining  part  of 
the  structure : 

Q.  I  want  to  know  whether  there  was  any  structure 
known  as  the  fireworks  as  distinguished  from  this  amphi- 
theatre? 

A.  There  was  what  you  would  call  a  framework  for  the 
fireworks. 

■ 

Q.  Was  that  across  the  lake  from  the  amphitheatre? 

A.  Yes,  but  that  was  a  part  of  it,  that  was  all  included 
in  this  section. 

Q.  It  was  included  in  what  you  term  the  fireworks? 

A.  Yes,  sir. 

Q.  What  was  the  structure  across  the  lake? 

A*  That  was  called  the  framework  for  the  fireworks, 
that  is  technically. 

Q.  How  was  it  built  up? 

A.  The  posts  were  sunk  into  the  ground  in  a  very  firm 
manner  so  as  to  make  them  stand  up'  without  any  brace 
whatever;  they  stood  just  the  way  they  were  put  into  the 
ground,  the  depth  they  were  put  in  the  ground  and  then 
poles  went  up  thirty  feet  high  so  they  were  pretty  well  put 
in  the  ground. 

Q.  I  want  to  know  about  the  structure,  did  that  have  a 
roof? 

A.  No,  sir,  it  was  framework. 

Q.  What  was  the  general  aspect  of  it,  what  was  the 
shape  of  it? 

A.  I  could  not  describe  it  to  you  any  better  than  to  say 
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it  was  a  continuous  frame  work  may  be  about  300  feet  long 
and  the  high  poles' on  the  building  on  the  further  side  and 
then  came  a  row  of  lower  poles,  and  then  another  row  of 
lower  poles. 

Q.  Was  it  one  long  row  of  poles  and  lumber  in  the  na- 
ture of  a  fence? 

A.  No,  sir,  it  was  open  frame  work,  no  one  could  pass 
over  it,  and  each  and  every  pole  was  joined  to  another  pole. 

Q.  In  what  way? 

A.  By  2x68  and  2xl0s ;  it  depended  upon  how  heavy  the 
pieces  were  that  were  going  to.  be  exhibited.  Of  course 
they  had  to  change  the  pieces  from  time  to  time  depending 
on  how  heavy  a  piece  they  were  going  to  exhibit. 

Q.  The  frame  work  was  for  the  purpose  of  placing  the 
display  of  the  fireworks? 

A.  Yes,  sir. 

It  is  clear  that  this  structure  would  not  be  included 
within  the  first  three  enumerated  in  the  statute.  If  it  is 
subject  to  a  lien  it  must  be  because  it  constitutes  a  "build- 
ing" or  an  "appurtenance."  Appellants  contend  that  the 
latter  of  these  words  means  an  appurtenance  to  one  of  the 
others — in  other  words,  that  the  statute  affords  a  lien  upon 
no  structure  which  is  not  included  in  the  first  four  named 
or  is  an  appurtenance  to  a  structure  so  included.  We  are 
cited  to  Canisms  v.  Merrill,  65  111.,  67,  but  the  statute  there 
construed  reads,  *T)uilding,  or  the  appurtenances  of  any 
building."  The  Kansas  statute  likewise  employs  the 
phrase  "appurtenances  of  any  building."  Hathaivay  v. 
Davis  &  Rankin,  32  Kan.,  at  page  695.  The  statutes  con- 
strued in  Thompson  v.  Smith,  67  N.  H.,  409,  and  McDonald 
V.  Alinneapolis  Lumber  Co.,  28  Minn.,  262,  are  more  like 
our  own,  and  each  of  these  reads  "house,  mill,  manufac- 
tory, or  other  building  or  appurtenances."  Here  not  only 
is  the  word  used  in  the  plural,  but  it  is  set  off  from  the 
remaining  designations  by  the  word  "other"  and  used  in 
connection  with  building  alone. 

But  whatever  may  have  been  the  construction  of  other 
statutes,  we  feel  bound  by  a  prior  decision  of  this  court  to 
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hold  that  the  word  "appurtenance"  in  our  statute  means 
an  appurtenance  to  the  ground  and  not  merely  an  ap- 
putenance  to  some  other  building.  In  Phelps  &  Bigclow 
Windmill  Co.  v.  Shay^  32  Neb.,  23,  where  a  lien  was 
sought  to  be  foreclosed  against  a  windmill,  it  ivas  ob- 
served : 

*The  windmill  in  this  case  evidently  comes  under  the 
head  of  ^appurtenance,'  and  the  party  is  entitled,  where 
the  proper  steps  have  been  taken,  to  a  mechanic's  lien." 

We  do  not  think  that  a  windmill  can  be  construed  as 
appurtenant  to  another  building  any  more  than  the  struc- 
ture here  in  controversy.  It  does  not  even  appear  from  the 
case  cit  (1  that  the  windmill  was  near  any  other  structure. 
For  au!;'it  that  appears  it  may  have  been  placed,  as  is  often 
done,  in  a  pasture  remote  from  other  buildings.  The 
doctrine  that  a  lien  attaches  to  a  windmill  was  also  held 
in  United  States  Investment  Co.  i\  The  Phelps  d  Bigelow 
Windmill  Co.,  54  Kan.,  144.  Moreover  it  seems  to  us  that 
this  is  the  logical  construction  of  the  statute.  It  would 
hardly  be  possible  to  enumerate  specifically  in  the  act,  all 
the  structures  to  which  it  was  intended  that  a  mechanic's 
lien  should  attach.  AYe  think  that  what  the  framers  of  the 
statute  have  attempted  to  do  is  to  specify  the  most  com- 
mon structures  and  to  include  all  the  others  in  the  generic 
term  "appurtenance,"  and  that  this  was  intended  to  cover 
structures  like  that  in  controversy  which  are  attached  to 
the  land. 

2.  In  the  course  of  its  dealings  with  the  Greater  America 
Exposition  company,  appellee  received  the  latter's  note 
for  |3,000.  This  note  was  given  at  a  time  when  appellee 
was  pressing  for  a  payment  on  its  claim,  and  the  auditor 
of  the  exposition  company  in  a  conversation  vnth  appel- 
lee's treasurer  inquired  if  appellee  could  not  use  a  note. 
It  was  finally  agreed  that  a  note  should  be  given  and  ap- 
pellee's cashier  was  sent  to  obtain  it.  The  note  was  de- 
livered to  him  and  at  the  same  time  he  signed  the  following 
receipt  which  had  been  written  out  for  him  by  the  auditor 
of  the  exposition  company : 
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"August  24th,  1899. 

"Receiyed  from  the  Greater  America  Exposition,  note 
No.  18  for  Three  Thousand  Dollars,  (?3,000)  in  payment 
on  account 

"Signature  H.  F.  Cady  Lumber  Co. 

"Address  E.  D.  Evans,  Cash.^^ 

This  note  was  afterward  sold  to  or  placed  in  the  bank 
and  a  payment  of  fSOO  made  which  was  credited  thereon. 
The  balance  does  not  appear  to  have  been  paid.  Appellee's 
ledger  was  also  introduced  showing  a  credit  of  $3,000 
when  the  note  was  received.  It  is  earnestly  contended  that 
these  facts  are  conclusive  evidence  that  the  note  was  ac- 
cepted in  absolute  payment  pro  tanto  of  the  account  and 
that  at  least  the  amount  of  the  lien  must  be  reduced  ac- 
cordingly. The  cashier  who  signed  the  receipt  testifies 
that  nothing  was  said  to  him  about  accepting  the  note  in 
payment.  Indeed,  it  is  not  claimed  that  there  were  any 
negotiations  to  that  effect  with  any  of  appellee's  agents. 
Its  treasurer  testifies,  though  over  objection,  that  "we  just 
received  it  as  evidence  of  the  account,''  and  that  it  was  not 
the  intention  in  entering  the  note  upon  the  books  to  give 
an  absolute  credit  of  the  amount  thereof.  It  also  appears 
that  he  consulted  appellee's  attorneys  as  to  whether  the 
acceptance  of  the  note  would  preclude  the  obtaining  of  a 
lien,  and  was  informed  that  it  would  not. 

On  this  evidence  the  court  found  for  appellee,  and  we 
do  not  think  that  we  should  disturb  its  finding.  The  ques- 
tion is  one  of  fact  to  be  determined  from  all  the  cir- 
cumstances of  the  case.  Young  v.  Hihhs,  5  Neb.,  at  page 
437;  Harvey  v.  First  National  Bank  of  Omaha^  56  Neb.^  at 
page  332.  But  as  an  original  question  we  do  not  think  we 
should  have  found  differently.  It  is  inconceivable  to  us 
that  any  prudent  business  man  would  knowingly  and  in- 
tentionally have  accepted  as  full  and  absolute  payment 
of  so  large  an  item,  the  mere  unsecured  note  of  a  concern 
without  available  assets  and  scarcely  able  at  the  time  to 
meet  its  current  expenses.  We  can  not  but  think  that 
both  the  signing  of  the  receipt  and  the  crediting  of  the 
22 
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amount  on  the  books  were  inadvertences  on  the  part  of  the 
employees  to  whom  appellee  was  necessarily  compelled  to 
entrust  the  details  of  its  business.  To  deny  appellee  a  lien 
solely  on  this  ground  would,  it  seems  to  us,  be  clearly  in- 
equitable and  would  be  placing  the  form  above  the  sub- 
stance. As  a  legal  proposition  neither  the  entry  of  credit 
nor  the  giving  of  the  receipt  were  conclusive.  In  Brigham 
V,  Lolly f  130  Mass.,  485,  the  trial  court  was  asked  to  rule 
"that  the  taking  of  the  note,  it  being  a  negotiable  note,  and 
placing  it  to  the  credit  of  the  defendant  in  the  journal  and 
ledger,  and  making  no  other  application  of  the  note,  is  in 
law  payment."  The  refusal  of  this  request  was  upheld  on 
appeal.  So  the  giving  of  this  receipt  even  though  pur- 
porting to  be  in  payment  was  not  conclusive.  As  was  said 
in  Berry  v.  Griffin,  10  Md.,  at  page  31 : 

"If  any  legal  principle  can  be  well  settled  by  repeated 
uniform  decisions,  the  cases  which  have  been  referred  to 
must  be  sufficient  to  show  that  where  an  account  is  due 
and  the  creditor  receives  from  his  debtor  a  promissory 
note  'in  payment  of  the  account,'  giving  a  receipt  in  those 
terms,  the  note  is  not  a  satisfaction  or  extinguishment  of 
the  original  claim,  unless  there  be  evidence,  in  addition  to 
the  receipt,  for  the  purpose  of  proving  an  agreement  that 
the  creditor  was  to  receive  the  note  as  paymejit  and  to  run 
the  risk  of  its  being  paid." 

In  Houxird  v.  Jones,  33  Mo.,  at  page  587,  it  was  ob- 
served :  "The  note,  instead  of  being  evidence  of  payment 
of  the  debt,  was  only  evidence  of  its  continuance,  and  there 
was  no  evidence  of  its  acceptance  as  payment  other  than 
the  receipt  given  in  evidence."  The  same  docti*ine  in  cases 
not  materially  different  from  that  at  bar  is  announced  in 
Johnson  v.  Weed,  9  Johns.  [N.  Y.],  310;  Muldon  v.  Whit- 
lock,  1  Cow.  [N.  Y.],  290 ;  Glenn  v.  Smith,  2  G.  &  J.  [Md.], 
iQS;Feamster  v.  Withrotv,  12  W.  Va.,  611;  In  re  Hurst,  1 
Flippin  [U.  S.  C.  C],  462.  The  giving  of  such  a  receipt 
as  this  may  always  be  explained  and  oflf-set  by  other  evi- 
dence. Swain  v,  Frazier,  35  N.  J.  Eq.,  326.  Indeed,  if  this 
receipt  failed  to  express  the  true  intent  of  the  parties,  the 
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court  below  being  a  court  of  equity,  had  power  to  reform 
it  or  treat  it  as  reformed.  Moreover,  it  may  well  be  ques- 
tioned whether  an  employee,  like  this  cashier  who  is  not 
shown  to  have  been  an  officer  or  even  a  stockholder  in  the 
corporation,  had  power  to  bind  appellee  by  such  a  receipt. 
As  it  turned  out,  the  transaction  would  have  amounted  to' 
a  release  of  part  of  the  indebtedness,  and  not  even  the 
president  of  a  corporation  has  implied  power  to  effect 
this.  Olney  v.  Chadsey,  7  R.  I.,  224 ;  Hodge's  Executors  v. 
First  National  Banky  22  Grat.  [Va.],  51;  Brouwer  v.  Ap- 
pleby, 1  Sandf.  [N.  Y.],  158. 

We  recommend  that  the  decree  be  affirmed. 

Hastings  and  Kibkpatrick,  CO.,  concur. 

Affirmed. 


Omaha  Oil  &  Paint  Company,  appellee,  v.  The  Greater 
America  Exposition  bt  al.,  appellees,  Impleaded 
with  the  Chicago  House  Wrecking  Company,  ap- 
pellant. 

Fn£D  Febbuabt  17,  1903.    No.  12,623. 
Commissioner's  opinion.    Department  No.  1. 

1.  Keehanics'   Liens:     Assignment    Not   Accepted    ob    Acted    Upon: 

Rights  of  Assignor.  The  right  to  a  mechanic's  lien  is  not  lost 
by  the  mere  execution  and  delivery  by  the  claimant  of  an  order 
requesting  the  debtor  to  pay  the  amount  of  the  claim  to  a  third 
party  where  it  is  not  shown  that  the  latter  has  accepted  it  or 
acted  thereon. 

2.  Judgment:     Conforming  to   Inadmissible  Evidence:     Appeal  and 

Bbbob.  a  decree  will  not  be  reversed  because  it  fails  to  conform 
to  evidence  appearing  In  the  record  but  not  admissible  under  the 
pleadings. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.     Affirmed. 

Woolworth  d  McHugh  and  T.  J.  MaJioney,  for  appellant. 

Byron  Q.  Burhank,  contra^ 
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This  is  a  suit  to  foreclose  a  mechanics^  lien  for  labor 
performed  and  materials  furnished  in  painting  the  Greater 
America  Exposition  buildings.  The  first  cause  of  action 
set  forth  in  the  petition  relates  to  materials  furnished 
directly  by  the  plaintiflF.  The  remaining  causes  of  action 
arise  out  of  claims  for  labor  and  materials  performed  and 
furnished  by  one  J.  F.  Gabler  who  took  the  necessary  steps 
to  perfect  his  lien  and  from  whom  plaintiff  claims  as  as- 
signee. The  court  found  that  plaintiff  was  entitled  to  a 
lien  for  all  these  claims,  and  from  a  decree  in  accordance 
with  this  finding  defendants  appeal. 

The  painting  material  and  labor  supplied  by  appellee 
and  its  assignor  were  clearly  such  as  would  support  a  lien. 
Wakefield  v.  Latey,  39  Neb.,  285;  Horton  v.  Thompson,  3 
Tenn.  Ch.,  575.  But  it  is  claimed  that  none  attached  be- 
cause (1),  the  buildings  were  not  of  such  a  character  as 
to  be  subject  to  a  mechanic's  lien,  and  (2),  Gabler  had 
assigned  his  claim  to  appellee  before  taking  the  steps  to 
perfect  his  lien,  which  was  therefore  of  no  validity.  The 
first  of  these  points  has  already  been  settled  adversely  to 
this  contention  in  Zabriskie  v.  Greater  America  Exposi- 
tion^   Neb., ,  93  N.  W.  Rep.,  958.    The  second  is 

peculiar  to  this  case,  but  it  does  not  seem  to  have 
been  raised  by  the  pleadings.  Neither  in  the  answer 
of  the  principal  defendant  nor  in  the  petition  of  the 
intervener  is  there  any  allegation  that  Gabler's  claim 
was  assigned  to  appellee  prior  to  the  perfection  of 
the  former's  lien.  Each  of  these  pleadings  indeed,  con- 
tains a  general  denial  of  the  matter  alleged  in  the 
petition,  and  the  exposition  company's  answer  alleges 
that  Gabler  was  not  entitled  to  a  lien  because  of  the  char- 
acter of  the  buildings.  But  the  affirmative  defense  of  an 
assignment  is  nowhere  specifically  set  forth  and  it  may 
well  be  questioned  whether  evidence  thereof  is  admissible 
under  a  general  denial.  13  Ency.  PI.  &  Pr.,  993,  995. 
Nevertheless,  appellee's  manager  was  permitted  to  testify 
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on  cross-examination  that  previous  to  the  filing  of  the 
claim  for  a  lien  he  prepared  a  written  order  to  the  exposi- 
tion company  requesting  it  to  pay  the  balance  due  on 
Gabler's  contract  to  the  appellee  and  that  this  was  signed 
by  Gabler.  No  payment  was  made  on  this  by  the  exposi- 
tion company  and  there  is  no  evidence  that  the  order  was 
ever  presented  by  appellee  or  even  that  appellee  accepted 
it.  The  rule  laid  down  in  several  recent  decisions  is  that 
the  mere  execution  and  delivery  of  such  an  order  will  not 
of  itself  divest  the  claimant  of  his  right  to  i)erfect  a  lien. 
As  was  said  in  Dowd  v.  Dowd,  126  Mich.,  649 :  "An  in- 
struction by  the  lienor  to  pay  his  wages  to  the  principal 
defendant  does  not  operate  as  a  waiver  of  the  lien,  only 
so  far  as  such  instruction  has  been  acted  upon  and  the 
amount  I>aid."  See,  also,  Palmer  v.  Uncas  Mining  Go,^  70 
Gal.,  614;  Ittner  v.  Hughes ^  154  Mo.,  55  (which  may  be 
taken  as  explaining  R(md  v.  Grubha^  26  Mo.  App.,  591). 

We  are  cited  to  a  number  of  cases  where  orders  were 
accepted  by  the  assignee  and  held  to  constitute  equitable- 
transfers  of  the  fund  in  question.    But  we  have  been  re- 
ferred to  no  case  holding  that  a  lien  would  be  lost  by 
reason  of  the  facts  appearing  in  this  record. 

But  even  if  ihe  evidence  were  sufficient  to  show  an  ab- 
solute assignment  of  the  claim  and  its  acceptance  thereof 
before  the  perfection  of  the  lien,  we  would  still  not  feel 
justified  in  disturbing  the  trial  court^s  finding,  because,  as 
we  have  seen,  it  is  at  least  doubtful  if  the  question  is 
properly  raised  under  the  pleadings.  The  fact  that  the 
court  admitted  irrelevant  evidence  would  not  have  au- 
thorized it  to  base  a  decree  thereon.  First  National  Ba/iik 
of  Plattsmouth  v.  CUbsony  57  Neb.,  246 ;  Union  Stock-Yards 
Co.  V.  Goodwin,  57  Neb.,  188. 

We  recommend,  therefore,  that  the  decree  be  affirmed. 

HA£rnN€N3  and  Eibepatbiok,  GG.,  concur. 

Affibmbd. 


1 
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Joseph   Leb  Chamberlain   v.   Chamberlain   Banking 

House. 

Filed  Febbuabt  17,  1903.    No.  12,633. 
Commissioner's  opinion.    Department  No.  2. 

1.  Trial:    Inspection  or  Books  on  Papers :    Bvidence:    Statutes:    Con- 

STBUcrrioN.  Under  section  394,  Code  of  Civil  Procedure,  tlie  grant- 
ing of  orders  for  inspection  of  books  or  papers  is  left  to  the  dis- 
cretion of  the  trial  court,  and  it  is  also  left  to  the  discretion  of 
the  court  whether  or  not  to  exclude  such  books  or  papers  at  the 
trial  if  inspectiovn  is  not  permitted. 

2.  Trial:    Evidence  Indirect:    Competency.    EMdence  is  not  to  be  re- 

jected necessarily  because  it  does  not  bear  directly  upon  the  issue; 
if  it  tends  reasonably  to  establish  the  fact  in  controversy  by 
strengthening  the  probabilities  upon  one  side,  and  is  otherwise 
competent,  it  should  be  received.  # 

3.  Trusts:    Deposit  in  Bank  to  Private  Credit:    Liability  op  Bank: 

Pleading:  Evidence.  A  trust  fund  does  not  lose  its  character  aa 
such  by  being  deposited  by  the  trustee  in  a  bank  to  his  own 
credit;  but  to  hold  the  bank  therefor  it  must  be  pleaded  and 
proved  that  the  fund  remains  in  the  bank  in  some  form. 

Error  from  the  district  court  for  Johnson  countv.  Tried 
below  before  Letton,  J.    Affirmed. 

Hugh  La  Master  and  B.  L,  Aycocky  for  plaintiff  in  error* 

The  nineteen  hundred  dollars  of  plaintiff  went  into  the 
First  National  Bank  of  Albany  to  defendant's  credit  It 
never  ceased  to  be  plaintiff's  money.  Cady  v.  South  Omaha 
Nat.  Bank,  46  Neb.,  756,  49  Neb.,  125,  approved  in  Alter 
V.  Bank  of  Stockham,  53  Neb.,  at  page  235. 

The  knowledge  of  the  officers  that  this  was  plaintiff's 
money  was  notice  to  the  bank.  Story,  Agency  [9th  ed.], 
section  140b;  1  Parsons,  Contracts  [7th  ed.],  bottom  page 
83;  Harrington  v.  United  States,  11  Wall.  [U.  S.],  356 
[20  Law  Ed.,  167]. 

The  money  was  the  property  of  the  plaintiff  and  the 
bank  took  it  impressed  with  that  character.  It  is  imma* 
terial  in  whose  name  it  appeared  on  the  books  of  the  bank. 
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Central  Nat.  Bank  v.  Connecticut  Mutual  Life  Ins.  Co., 
14  Otto  [U.S.],  54  [26  Law  Ed.,  693] ;  Van  Alcn  v.  The 
American  Nat.  Bank,  52  N.  Y.,  1;  Cady  v.  South  Omaha 
Nat.  Bank,  46  Neb.,  756,  49  Neb.,  125. 

Under  the  allegations  of  the  pleadings  defendant  should 
only  have  been  permitted  to  prove  that  it  never  received 
the  money.  If  it  wished  to  prove  any  attempted  "division" 
of  the  funds  between  the  two  officers  it  should  have  alleged 
its  defenses  in  its  answer.  Section  99,  Code  of  Civil  Pro- 
cedure; Cady  V.  South  Omaha  Nat.  Bank,  46  Neb.,  at  page 
764. 

if.  B.  C.  True,  contra. 

Pound,  C. 

^The  plaintiff  sues  the  defendant,  an  incorporated  state 
bank,  to  recover  a  balance  of  a  sum  of  money  alleged  to 
have  been  placed  in  the  bank  on  general  deposit.  The 
answer  of  the  bank  is  a  general  denial,  and  its  case  is  that 
the  money  was  deposited  by  the  plaintiff  with  his  cousins, 
Clarence  K.  Chamberlain  and  Charles  M.  Chamberlain, 
and  that  there  never  was  any  account  between  the  plain- 
tiff and  the  bank,  nor  did  he  ever  have  a  deposit  therein. 
Upon  trial  to  a  jury  there  was  a  verdict  for  the  defendant 
and  judgment  accordingly. 

The  principal  questions  raised  relate  to  the  admission 
of  books  of  the  bank  in  evidence,,  and  to  the  admission  of 
evidence  concerning  the  circumstances  under  which  the 
money  came  to  the  plaintiff  and  the  maner  in  which  Clar- 
ence K.  Chamberlain  and  Charles  M.  Chamberlain  after- 
wards dealt  with  it.  Plaintiff  made  a  demand  for  in- 
spection of  the  books  of  the  bank  and  of  letters  and  tele- 
grams relating  to  the  original  deposit,  under  section  394, 
Code  of  Civil  Procedure.  On  going  to  the  bank,  his  at- 
torney was  informed  that  the  books  were  in  the  vault  for 
his  inspection,  and  the  vault  was  oixmed  for  him ;  but  the 
bank  officers  refused  to  leave  their  work  for  the  purpose  of 
going  through  the  books  and  searching  for  or  pointing  out 
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particular  entries.  The  trial  court  evidently  thought  that 
if  plaintiff's  attorney  was  unable  to  gather  the  informa- 
tion he  desired  from  the  books,  without  the  assistance  of 
some  person  who  understood  the  banking  business  and 
was  acquainted  with  the  methods  of  keeping  the  books  of 
a  bank,  he  should  have  brought  an  expert  with  him  who 
would  be  able  to  point  out  the  entries  and  explain  them, 
and  that  it  was  asking  too  much  to  expect  the  officers  and 
employees  of  the  bank  to  suspend  their  work  and  act  in 
such  capacity.  Under  section  394,  Code  of  Civil  Pro- 
cedure, the  granting  of  orders  for  inspection  of  books  or 
papers  is  expressly  left  to  the  discretion  of  the  trial  court, 
and  it  is  also  left  to  the  discretion  of  the  court  whether  or 
not  to  exclude  such  books  or  papers  at  the  trial  if  inspec- 
tion is  not  permitted.  We  see  no  reason  to  think  that  the 
trial  court  abused  its  discretion  in  this  case. 

The  money  in  controversy  was  received  by  plaintiff 
from  the  estate  of  a  deceased  aunt.  The  defendant  was 
allowed  to  show  that  this  aunt  had  made  a  will  wherein 
certain  bequests  were  made  to  plaintiff,  but  had  left  a 
subsequent  will  in  which  there  were  no  such  beciuests;  that 
Clarence  K.  Chamberlain  suggested  to  the  plaintiff  the 
desirability  of  contesting  the  subsequent  \\dll ;  and  that  a 
contest  was  had,  as  a  result  of  which,  through  compromise 
or  settlement,  plaintiff  received  the  money  in  question.  It 
was  also  permitted  to  show  that  the  money,  when  received, 
was  divided  between  Clarence  K.  Chamberlain  and  Charles 
M.  Chamberlain,  and  that  they  i)ersonally  kept  an  ac- 
count with  plaintiff  and  remitted  various  amounts  to  him 
from  time  to  time  on  demand.  We  think  this  testimony 
was  proix^rly  received.  The  issue  was  whether  the  money 
was  deposited  in  the  bank  or  with  the  plaintiff's  cousins 
individually.  Evidence  is  not  to  be  rejected  necessarily 
because  it  does  not  bear  directly  upon  the  issue;  if  it  tends 
reasonably  to  establish  the  fact  in  controversy  by  strength- 
ening the  probabilities  on  one  side,  and  is  otherwise  com- 
petent, it  should  be  received.  Cortclyou,  Erjr  c6  Vanzandt 
V.  McCarthy,  37  Neb.,  742,  746;  Gaudy  v.  The  Estate  of 
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Bissel,  3  Neb.  [Unof.],  47,  90  N.  W.Rep.,  883.  The  evidence 
in  question  tended  to  show  a  probability  that  the  money 
was  left  with  those  at  whose  suggestion  the  contest  had 
been  instituted  and  the  proceedings  carried  on  from  which 
plaintiff  derived  the  money,  and  the  subsequent  division  of 
the  fund  between  those  persons  indicates  that  it  was  so 
understood. 

Complaint  is  made  with  reference  to  the  refusal  of  the 
court  to  give  an  instruction  based  upon  Cady  v.  South 
OmaJia  National  Banky  46  Neb.,  756.  We  do  not  think  that 
case  has  any  application.  A  trust  fund  does  not  lose  its 
character  as  such  by  being  deposited  by  the  trustee  in  a 
bank  to  his  own  credit;  but  to  hold  the  bank  therefor  it 
must  be  pleaded  and  proved  that  the  fund  remains  in  the 
bank  in  some  form.  City  of  Lincoln  v.  Morrison,  64  Neb., 
822,  90  N.  W.  Rep.,  905.  To  hold  the  bank  under  the  case 
of  Gady  v.  South  Omaha  National  Bank,  supra,  it  would 
be  necessary  to  show  the  condition  of  the  personal  accounts 
of  Clarence  K.  Chamberlain  and  Charles  M.  Chamberlain 
with  the  defendant  bank  from  the  time  they  originally 
placed  the  fund  in  question  to  their  individual  credit  in 
the  bank.  Presumably  they  drew  out  sums  from  time  to 
time  and  made  further  deposits.  It  may  well  be  that  their 
accounts  were  overdrawn  during  the  period  intervening 
between  the  division  and  deposit  of  the  fund  and  the  bring- 
ing of  this  suit.  It  would  take  very  different  pleadings 
and  much  more  complete  proofs  than  are  presented  in  the 
case  at  bar  to  justify  a  judgment  against  the  bank  on  the 
ground  that  it  holds  a  trust  fund.  Other  instructions  are 
objected  to  as  assuming  facts  not  shown  in  evidence ;  but 
we  do  not  think  the  objections  are  well  taken.  The  in- 
structions are  expressly  conditioned  upon  the  jury's  find- 
ing that  the  facts  set  forth  are  true,  and  leave  nothing  for 
the  jury  to  find  which  is  not  sustained  by  the  evidence  in 
the  record. 

We  therefore  recommend  that  the  judgment  be  affirmed, 

Barnes  and  Oldham,  CC,  concur. 

Affiumed. 
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Catherine  E.  Keplinger,  appellee,  v.  Ourry  B. 

woolsey,  appellant. 

Filed  Febbuaby  17,  1903.    No.  12,639. 
Commissioner's  opinion.    Department  No.  2. 

1.  Equity:   "Adequate  Remedy  at  Law":    Injunction.    The  term  "ade- 

quate remedy  at  law"  means  a  remedy  which  is  plain  and  com- 
plete and  as  practical  and  efficient  to  the  ends  of  justice  and  its 
prompt  administration  as  the  remedy  in  equity. 

2.  Easements:    Pbotection  of  Injunction.    Injunction  is  a  proper  rem- 

edy to  protect  against  an  interference  with  the  enjoyment  of  an 
easement. 

3.  Easements:    Removino  Obstbuctions.    A  party  aggrieved  may  peace- 

fully remove  an  obstruction  from  the  enjoyment  of  an  easement 
without  committing  an  illegal  act. 

4.  Deeds:   Debgbiption:   Evidence  in  Aid  of.    The  description  in  a  deed 

may  be  aided  by  extrinsic  evidence. 

Appeal  from  the  district  court  for  Johnson  county. 
Tried  below  before  Letton,  J.    Affirmed. 

L.  G.  Chapman  and  Ed.  M.  Tracy,  for  appellant. 
Hugh  La  Master ,  contra. 

Oldham,  C. 

At  and  prior  to  June  22,  1899,  one  C.  C.  Cook  was  the 
OT^Tier  of  lots  8  and  9,  in  block  36,  in  the  city  of  Tecumseh, 
Nebraska.  These  lots  lay  adjacent  to  each  other  with 
nothing  to  mark  the  dividing  line  between  them,  and  had 
but  one  well  of  water  on  the  two  lots.  This  well  had  been 
dug  on  lot  9,  about  ten  or  twelve  feet  east  of  the  dividing 
line  between  the  lots.  On  June  22,  1899,  Cook  conveyed 
lot  8  to  one  Charles  A.  Talcott  by  deed  of  general  war- 
ranty containing  the  following  condition:  "It  is  agreed 
that  said  Charles  A.  Talcott  may  have  the  use  of  a  certain 
well  near  the  line  between  lots  8  and  9  in  said  block,  and 
shall  own  one-half  interest  in  said  well.''    March  9,  1901^ 
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Talcott  conveyed  this  lot  by  deed  of  warranty  containing 
the  same  condition  to  Catherine  E.  Keplinger  who  was  the 
plaintiff  in  the  court  below  and  is  the  appellee  in  this 
cause  of  action.  On  March  15,  1900,  Cook  conveyed  lot  9 
to  Curry  B.  Woolsey  (who  was  defendant  in  the  court 
below  and  is  the  appellant  in  this  cause  of  action)  by  deed 
of  general  warranty  containing  the  following  reservation : 
"Said  Cook  has  heretofore  given  the  owner  of  lot  8,  block 
36,  the  right  to  get  water  from  the  well  on  the  premises 
herein  conveyed,  and  said  Woolsey  buys  subject  to  such 
agreement  with  the  owner  of  lot  8." 

Each  of  these  adjacent  lots  contained  a  dwelling  house 
which  was  occupied  by  the  families  of  the  contending  par- 
ties. In  April,  1901,  the  OAvners  of  the  lots  by  mutual  con- 
sent erected  a  line  fence  between  the  two  lots.  The  fence 
was  of  woven  wire  and  followed  the  dividing  line  between 
the  lots  to  a  point  just  west  of  the  well  curb  where  the 
fence  was  turned  and  run  to  each  of  the  corners  of  the  well 
curb,  leaving  a  lane  about  four  feet  wide  and  ten  to  twelve 
feet  long  through  which  the  owner  of  lot  8  could  reach  the 
well  for  the  purpose  of  getting  water.  This  passageway 
remained  in  this  condition  until  July  3,  when  the  owner 
of  lot  9  tore  one  end  of  the  wire  fence  loose  from  the  well 
curb  and  extended  it  straight  along  the  lot  line,  shutting 
oflf  the  owner  of  lot  8  from  any  means  of  reaching  the  well. 
On  July  6  plaintiff  in  the  court  below  removed  the  wire 
fence  from  the  lane  leading  to  the  well  and  subsequently 
filed  her  petition  in  the  district  court  asking  for  an  in- 
junction to  restrain  the  defendant  from  interfering  with 
her  right  of  way  to  the  well.  On  a  trial  had  to  the  court 
on  issues  thus  joined,  plaintiff  had  judgment  as  prayed  in 
her  petition  and  defendant  brings  the  case  to  this  court 
on  appe£^l. 

It  is  urged  in  the  brief  of  appellan-t  that  the  plaintiff  in 
the  court  below  failed  to  show  that  she  had  no  adequate 
remedy  at  law  by  neither  alleging  nor  attempting  to  prove 
that  the  defendant  was  insolvent  and  that  unless  the  de- 
fendant was  insolvent  she  could  have  obtained  full  re- 
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dress  for  her  wrongs,  if  any,  without  invoking  the  aid  of 
equity.  While  it  is  true  that  equity  will  not  extend  the 
strong  arm  of  an  injunction  where  a  full,  complete  and 
perfect  remedy  can  be  found  in  the  courts  of  law,  still  the 
term  "adequate  remedy  at  law"  as  we  understand  it  means 
a  remedy  which  is  plain  and  complete  and  as  practical  and 
efficient  to  the  ends  of  justice  and  its  prompt  administra- 
tion as  the  remedy  in  equity.  Welton  v.  Dicksoriy  38  Neb., 
767,  57  N.  W.  Rep.,  559;  Bankers  Life  Insurance  Go,  v. 
Rohbins,  53  Neb.,  44,  73  N.  W.  Rep.,  269.  The  question  as 
to  whether  a  legal  remedy  would  be  adequate  or  not  de- 
pends in  most  cases  on  the  facts  involved  in  the  contro- 
versy, and  where  the  facts  are  of  such  a  nature  as  to  render 
the  measure  of  damages  speculative  and  impossible  to  as- 
certain with  any  degree  of  certainty,  equitable  relief  is  sel- 
dom denied  and  injunction  is  uniformly  held  to  be  a 
proper  remedy  to  protect  against  an  interference  with  the 
enjoyment  of  an  easement.  Beach,  Injunction,  section 
1016;  Washburn,  Easements  and  Servitudes  [4th  ed.}, 
section  747. 

It  is  further  urged  by  appellant  that  even  if  the  plain- 
tiff in  the  court  below  had  originally  been  entitled  to  an 
injunction  to  restrain  the  interference  with  her  passage- 
way to  the  well,  nevertheless,  by  committing  an  act  of  tres- 
pass in  removing  the  wire  fence  from  the  passageway,  her 
cause  of  action  is  made  to  rest  on  a  violation  of  the  law 
and  consequently  equity  will  not  aid  in  the  enforcement  of 
any  right  which  is  founded  upon  a  wrong. 

Without  discussing  the  necessity  of  removing  the  wire 
fence  from  across  the  passageway  to  the  well  as  ante- 
cedent to  the  right  to  maintain  an  injunction  restraining 
an  interference  with  the  easement,  and  without  question- 
ing the  proposition  that  equity  will  deny  relief  to  one  seek- 
ing to  found  a  right  upon  the  commission  of  an  illegal  act, 
we  will  first  consider  the  question  as  to  whether  plaintiff 
committed  any  wrong  when  she  removed  the  obstruction 
from  the  passageway.  The  right  of  a  party  aggrieved  to 
abate  a  nuisance  or  toxemove  an  obstruction  from  a  high- 


Vol.  4]  JANUAEY  TERM,  1903.  286 

KepUnger  t.  Woolsey. 

way  or  even  tx)  enter  on  another^s  land  and  peacefully  re- 
move a  wall  or  other  obstruction  to  an  ancient  light  is  a 
fundamental  doctrine  fully  explained  in  3  Blackstone's 
Commentaries  [Cooley's  4th  ed.],  5.  So  that  it  does  not 
appear  to  us  that  the  plaintiff  committed  any  illegal  act 
when  she  peacefully  procured  the  removal  of  the  wire  fence 
with  which  the  defendant  had  obstructed  her  passageway 
to  the  well.  Consequently  she  does  not  appear  in  the  atti- 
tude of  one  seeking  the  equitable  enforcement  of  a  right 
founded  upon  any  illegal  act  committed  by  her. 

It  is  also  contended  by  appellant  that  the  condition  in 
the  deeds  of  plaintiff  and  her  grantor  was  too  vague  and 
uncertain  to  convey  any  rights  in  the  well  because  the  well 
was  not  described  with  such  accuracy  that  it  might  be  lo- 
cated by  the  aid  of  the  deed  alone.  In  the  case  of  Abbott 
V.  Coates,  62  Neb.,  247,  we  held  that  a  description  in  a  deed 
may  be  aided  by  extrinsic  evidence  if  it  is  possible  by  such 
evidence  to  make  it  accurate  and  complete.  Now  in  view 
of  the  fact  that  there  was  but  one  well  on  these  lots  at  the 
time  the  deed  was  executed  from  Cook  to  the  plaintiff's 
grantor  and  also  at  the  time  the  deed  was  executed  by  Cook 
to  appellant;  defendant  below,  we  think  that  there  -can  be 
no  doubt  as  to  what  well  was  intended  to  be  conveyed  to 
plaintiff  and  her  grantor,  nor  do  we  think  there  could  be 
the  least  doubt  as  to  what  well  was  referred  to  in  the 
reservation  made  in  the  deed  from  Cook  to  the  defendant. 
If  there  ever  was  any  possibility  of  a  doubt  arising  from 
an  ambiguity  of  description  in  these  deeds  such  possibility 
must  vanish  in  view  of  the  joint  action  of  the  owners  of 
the  two  lots  when  they  came  to  construct  a  division  fence, 
for  when  they  did  this  they  plainly  recognized  the  appur- 
tenant right  conveyed  in  plaintiff's  deed  as  well  as  the 
reservation  contained  in  defendant's  deed,  by  running  the 
fence  north  and  south  along  the  line  until  the  well  was 
reached  and  then  turning  it  east  to  the  corners  of  the  well 
curb,  leaving  a  lane  the  width  of  the  curb  of  the  well. 
This  was  an  unmistakable  assertion  of  plaintiff's  claim  to 
the  right  of  way  to  the  well  and  defendant's  acquiescence 
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in  this  claim.    Chilmore  v.  Armstrong,  48  Neb.,  92>  66  N. 
W.  Rep.,  998. 

We  are,  therefore,  of  the  opinion  that  the  judgment  of 
the  district  court  was  right  and  should  be  aflSrmed. 

Barnes  and  Poitnd,  CO.,  concur. 

AlTIRMED. 


Chicago,  Burlington  &  Quincy  Railroad  Company  et 
AL.  V.  Eliza  A,  Lilley,  Administratrix  of  the  Es- 
tate OP  Michael  W.  Lilley,  Deceased. 

Filed  February  17,  1903.    No.  12,653. 
Commissioner's  opinion.    Department  No.  3. 

1.  Negligence^  When  Question  of  Law  for  Court:    Damages:    Rail- 

roads. Without  attempting  an  exact  definition  of  what  is,  perhaps, 
not  precisely  definable,  it  may  be  said  generally  that  when  a  per- 
son whose  conduct  is  being  considered  has  not  been  called  upon 
suddenly  and  unexpectedly  to  choose,  without  time  for  delibera- 
tion, between  two  or  more  ways  of  escaping  from  imminent  danger, 
and  his  course  is  such  that  its  probable  consequences  may  be  pre- 
dicted from  the  common  and  general  experience  and  observation 
of  ordinarily  sane  and  prudent  men,  and  when,  moreover,  there 
are  not  present  other  circumstances  tending  to  obscure  the  usual 
and  direct  connection  between  cause  and  effect  or  to  disturb  the 
ordinary  relation  between  antecedent  and  consequent;  when,  in 
short,  from  want  of  any  more  definite  phrase,  it  may  be  said  that 
"common  sense"  would  have  been  sufficient  to  have  assured  him 
of  safety  or  warned  him  of  danger,  the  question  whether  he  was 
negligent  is  one  of  law  for  the  court  and  not  one  of  fact  for  the 
jury. 

2.  Negligence:   Wfthdrawino  Issue  from  Jury:    Damages:   Railroads. 

When,  in  an  action  to  recover  damages  for  an  alleged  negligently 
inflicted  injury,  there  is  evidence  tending  to  prove  contributory 
negligence  by  the  party  injured,  it  is  error  for  the  court  to  with- 
draw that  evidence  from  the  jury  by  an  instruction  which  in  sub- 
stance directs  a  verdict  for  the  plaintiff. 

3.  Negligence:     "Last  Clear  Chance":     Damages:    Railroads.     The 

rule  known  as  the  doctrine  of  the  "last  clear  chance,"  as  it  has 
been  adopted  in  some  of  our  sister  states,  is  in  conflict  with  the 
law  respecting  contributory  negligence  as  it  has  been  settled  by  a 
long  series  of  decisions  by  this  court,  and  it  will  not  be  enforced 
in  this  state. 
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Error  from  the  district  court  for  Butler  county.  Tried 
below  before  Good,  J.    Reversed. 

J.  W.  Deweese,  Frank  E.  Bishop  and  R,  8.  Norval^  for 
plaintiffs  in  error. 

According  to  the  decisions,  the  railroad  company  has  a 
right  to  operate  its  trains  on  the  basis  that  trespassers  or 
licensees  upon  its  grounds  will  use  their  senses  and  keep 
out  of  the  way  of  the  engine;  and  that  the  company  does 
not  have  to  keep  special  lookout  for  the  possible  intruder, 
but  only  to  keep  the  reasonable  lookout  necessary  for  the 
safety  of  the  operation  of  trains,  and  that  it  is  not  liable 
except  for  reckless  injury  after  discovery,  when  the  injury 
could  have  been  prevented.  The  company  is  bound  to  use 
the  ordinary  and  usual  means  for  stopping  and  saving  the 
endangered  person  only  after  discovering  the  immediate 
danger,  which  can  not  otherwise  be  avoided.  Missouri  P. 
R.  Go.  V.  Hansen,  48  Neb.,  at  page  235;  Union  P.  R.  Go.  v. 
Glark,  51  Neb.,  at  page  222 ;  Swindell  v.  Ghica^o,  B.  &  Q. 
R.  Go.,  44  Neb.,  at  page  844;  Union  P.  R.  Go.  v.  Mertes, 
39  Neb.,  448,  453;  Ghicago,  B.  d  Q.  R.  Go.  v.  McOinnis,  49 
Neb.,  649,  654 ;  Brady  v.  Ghicago,  St  P.,  M.  &  0.  R.  Go.,  59 
Neb.,233;  Missouri  P.  R.  Go.  v.  Moseley,  57  Fed.  Rep.,  921; 
Ghicago,  B.  &  Q.  R.  Go.  v.  Yost,  56  Neb.,  at  page  444; 
Wabash  R.  Go.  v.  Skiles,  60  N.  E.  Rep.  [Ohio],  576,  21 
Am.  &  Eng.  R.  Cases,  n.  s.,  881;  Loring  v.  Kansas  Gity, 
Ft.  S.  d  M.  R.  Co.,  128  Mo.,  349,  31  S.  W.  Rep.,  6 ;  Elliott 
V.  Ghicago,  M.  d  St.  P.  R.  Co.,  150  U.  S.,  245;  Aerkfetz  v. 
Humphreys,  145  U.  S.,  418;  Chattanooga,  R.  d  S.  R.  Go. 
V.  Downs,  106  Fed.  Rep.,  641;  Louisville  d  N.  R.  Go.  v. 
Hocker,  64  S.  W.  Rep.,  638,  23  Am.  &  Eng.  R.  Cases,  n.  s., 
522;  Oahagan  v.  Boston  d  M.  R.  Co.,  50  Atl.  Rep.  [N.  H.], 
146,  23  Am.  &  Eng.  R.  Oases,  n.  s.,  141 ;  Royskoyek  v.  St 
Paul  d  D.  R.  Co.,  78  N.  W.  Rep.  [Minn.],  872;  Spavin  v. 
Lake  Shore  d  M.  S.  R.  Co.,  90  N.  W.  Rep.  [Mich.],  325; 
State  Trust  Go.  v.  Kansas  City,  P.  d  G.  R.  Co.,  Ill  Fed. 
Rep.,  769,  771;  Sours  v.  Great  N.  R.  Co.,  87  N.  W.  Rep. 
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[Minn.],  766;  Hunt  v.  Hurd,  98  Fed.  Rep.,  at  page  687; 
Martin  v.  Oeorgia  Railroad  &  Banking  Co.,  22  S.  E.  Rep. 
[Qa.],  626;  Sharp  v.  Missouri  P.  R.  Co,,  61  S.  W.  Rep. 
[Mo.],  829,  830;  King  v.  Illinois  C.  R.  Co.,  114  Fed.  Rep., 
855,  862;  Schreiner  v.  Great  N.  R.  Co.,  90  N.  W.  Rep., 
[Minn.],  400;  B,ess  v.  Atchison,  T.  &  8.  F.  R.  Co.,  62  Kan., 
299;  Missouri,  K.  d  T.  R.  Co.  v.  Haltom,  65  S.  W.  Rep. 
[Tex.],  625. 

Where  the  testimony  for  the  plaintifif  develops  facts 
from  which  a  reasonable  inference  of  negligence  on  the 
part  of  the  plaintiff  should  be  made  by  a  jury,  the  burden 
is  upon  the  plaintiff  to  clear  himself  from  the  imputation 
of  his  own  neglect,  as  a  cause  of  the  injury.  Dwirell  v. 
Johnson,  31  Neb.,  796;  City  of  Lincoln  v.  Walker,  18 
Neb.,  244;  Omaha  Street  R.  Co.  v.  Martin,  48  Neb.,  65,  68; 
Qahagan  v.  Boston  &  M.  R.  Co.,  50  Atl.  Rep.  [N.  H.],  146, 
23  Am.  &  Bng.  R.  Cases,  n.  s.,  141;  Davids  v  Boston  d  M. 
R.  Co.,  49  Atl.  Rep.  [N.  H.],  108;  Nashua  Iron  &  Steel  Co. 
V.  Worcester  &  N.  R.  Co.,  62  N.  H.,  159,  163 ;  Brooks  v. 
Pittsburg,  C.  C.  &  St.  L.  R.  Co,,  62  N.  E.  Rep.  [Ind.], 
694;  Acrkfetz  v.  Humphreys,  145  U.  S.,  418;  Louisville  & 
N.  R.  Co.  V.  Cromback,  41  N.  E.  Rep.  [Ind.],  15;  Guthrie 
V.  Great  N.  R.  Co.,  79  N.  W.  Rep.  [Minn.],  107;  Scott  v. 
Pennsylvania  R.  Co.,  130  N.  Y.,  679. 

Matt  Miller  and  T.  S.  Allen,  contra. 

There  is  no  evidence  that  Lilley  did  not  look  and  listen 
when  he  went  upon  the  track.  The  presumption  of  law 
is  that  he  did  look  and  listen.  Texas  P.  R.  Co.  v.  Gentry, 
163  U.  S.,  S53;  Baltimore  d  0.  R.  Co.  v.  Griffith,  159  U.  S., 
603,  609;  Schum  v.  Pennsylva/nia  R.  Co.,  52  Am.  Rep. 
[Pa.],  at  page  470. 

It  was  for  the  jury  to  say  whether  or  not  the  railway 
company  used  proper  effort  to  stop  the  train  and  avoid 
the  injury.  Swindell  v.  Chicago,  B.  d  Q.  R.  Co.,  44  Neb., 
at  page  845. 

The  law  is  that  it  is  the  duty  of  the  engineer  to  exercise 
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and  keep  a  careful  look-out.  Chicago,  B.  d  Q,  R.  Go.  v. 
Ghrablifiy  38  Neb.,  at  page  101 ;  Virginia  M.  R.  Go.  v.  WhitCj 
34  Am.  &  Eng.  R.  Cases,  22;  Reilly  v.  Hannibal  &  8t.  J. 
R.  Go.,  34  Am.  &  Eng.  R.  Cases,  81. 

"Although  the  plaintiff  has  negligently  exposed  himself 
to  an  injury,  yet  if  the  defendant,  after  discovering  the 
exposed  condition,  inflicts  the  injury  upon  him  through  a 
failure  to  exercise  ordinary  care,  the  plaintiff  may  recover 
damages.''  Union  P.  R.  Go.  v.  Mertes,  35  Neb.,  at  page 
211;  Shearman  and  Redfield,  Law  of  Negligence  [5th  ed.], 
section  25;  Burnett  v.  Burlington  &  M.  R.  R.  Go.,  16  Neb., 
at  page  336;  Dailey  v.  Burlington  &  M.  R.  R.  Go.,  58  Neb., 
at  page  iOl;  Brotherton  v.  Manhattan  Beach  Improvement 
Go.,  48  Neb.,  563. 

It  was  the  duty  of  the  defendant,  knowing  that  at  this 
particular  time  the  yards  were  full  of  workmen  going  to 
their  homes  after  the  day's  work  was  done,  to  exercise  an 
extra  degree  of  care.  Union  P.  R.  Go.  v.  Elliott,  54  Neb., 
299;  Chicago,  B.  &  Q.  R.  Co.  v.  Wymore,  40  Neb.,  at  page 
646;  Chicago,  B.  &  Q.  R.  Go.  v.  Wilgus,  40  Neb.,  660; 
Omaha  d  R.  Y.  R.  Co.  v.  Wj^ght,  47  Neb.,  at  page  891. 

The  question  of  negligence  is  one  of  fact  for  the  jury 
when  a  given  state  of  facts  is  such  that  reasonable  men 
may  fairly  differ  upon  the  question  as  to  whether  there 
was  negligence  or  contributory  negligence.  Chicago,  B.  d 
Q.  R.  Co.  V.  Pollard,  53  Neb.,  at  page  741;  Chicago,  B.  & 
Q.  R.  Co.  V.  Metcalf,  44  Neb.,  at  page  860;  Omaha  Street 
R.  Co.  V.  Martin,  48  Neb.,  65;  Chicago,  B.  &  Q.  R.  Co.  v. 
Wymore,  40  Neb.,  645;  Omaha  &  R.  Y.  R.  Co.  v.  Crow,  47 
Neb.,  at  page  95;  Union  Stock-Yards  Co.  v.  Ooodxmn,  57 
Neb.,  at  page  143. 

It  is  the  settled  law  in  Nebraska  and  everywln^re  else 
that  it  is  the  duty  of  an  engineer  on  a  moving  train  to 
maintain  a  reasonably  vigilant  lookout,  and  his  failure 
to  do  so  must  be  the  omission  of  a  legal  duty.  And  if,  by 
the  performance  of  that  duty,  an  accident  might  be  averted, 
notwithstanding  the  previous  negligence  of  another,  the 
breach  of  that  duty  would  be  the  proximate  cause  of  an 
23 
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injury  and  the  company  would  be  liable.  In  other  words, 
the  principle,  that  one  whose  duty  it  is  to  see  does  see,  is 
applicable  hera  This  is  the  doctrine  of  the  "last  clear 
chance."  Smith  v.  Norfolk  &  8.  R.  Co.,  114  N.  Car.,  728, 
25  L.  R.  A.,  287;  Pickett  v.  Wilmington  &  W.  R.  Go.,  30 
L.  R.  A.  [N.  Car.],  257;  Bogan  v.  Carolina  C.  R.  Co.,  129 
N.  Car.,  154,  55  L.  R.  A.,  418. 

Ames,  C. 

This  is  an  action  in  which  the*  defendant  in  error  re- 
covered a  judgment  as  administratrix  of  the  estate  of 
Michael  W.  Lilley,  because  of  the  death  of  the  latter  by 
the  alleged  negligence  of  the  plaintiff  in  error.  The  cir- 
cumstances of  the  injury  resulting  in  the  death  were  aa 
follows : 

Lilloy  was  a  carpenter  employed  by  the  railroad  com- 
pany in  repairing  freight  cars  in  its  yards  at  Lincoln. 
The  accident,  in  which  he  lost  his  life,  occurred  on  Jan- 
uary 28,  1901,  in  the  north  end  of  the  railroad  freight 
yards  on  the  tracks  immediately  adjacent^to  the  place 
where  he  had  been  at  work  repairing  cars  for  over  two 
months  before  that  day. 

The  railroad  company  has  extensive  freight  yards  and 
tracks  on  the  west  side  of  the  city  of  Lincoln,  between 
the  viaduct  over  O  street,  and  the  railroad  roundhouse 
five  or  six  blocks  north  of  it  These  tracks  lie  parallel  to 
each  other  in  a  north  and  south  direction.  Toward  the 
north  end  of  that  freight  yard  are  several  tracks  which 
unite  in  going  over  a  combined  three-throw-switch  at  a 
part  of  the  yard  which  is  commonly  nick-named  the  "Bull 
Ring."  These  switches  open  upon  many  tracks  both  east 
and  west  of  a  main  line  track  which  runs  north  and 
south  directly  through  the  switches.  Immediately  opposite 
this  combined  switch  on  the  west  side  of  the  main  line 
track  is  a  small  shanty  in  which  a  switchman  is  sheltered 
while  he  operates  the  combined  switches,  and  has  a  gen- 
eral supervision  of  the  switching  in  that  end  of  the  yard. 
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This  shanty  is  known  as  the  "Bull  Ring  Shanty.'^  TKere 
are  no  switch  tracks  immediately  west  of  this  main  line 
track  passing  the  Bull  Ring  Shanty.  But  beyond  an 
open  space  of  fifty  or  sixty  feet  west  of  this  main  line 
there  are  located  several  other  tracks  which  are  not  used 
for  switching  or  making  up  trains,  but  are  used  to  hold 
freight  cars  while  they  are  being  repaired  and  put  in  con- 
dition for  operation.  These  tracks  are  knoT^oi  as  the  re- 
pair tracks^  and  this  was  the  place  where  Lilley  had 
worked  for  over  two  months  before  his  death,  as  a  car- 
penter repairing  freight  cars.  He  was  engaged  at  the 
work  with  some  thirty  or  forty  other  men,  during  the  time 
of  his  employment. 

The  Bull  Ring  section  of  the  freight  yard  is  a  very  busy 
place.  All  of  the  freight  trains,  from  the  northwest  lines 
and  from  the  Omaha  lines  enter  the  yards  over  this  com- 
bination switch  and  are  there  broken  up  by  switch  en- 
gines and  arranged  into  trains  ready  to  proceed  in  other 
directions  upon  the  road.  Switch  engines  constantly  ran 
back  and  forth  over  this  combination  switch,  and  past  the 
switch  shanty  within  fifty  feet  of  the  repair  tracks,  day 
and  night,  during  the  time  Lilley  was  engaged  in  repair- 
ing cars.  There  are  no  other  structures  than  the  switch 
shanty,  either  west,  east  or  south  of  the  switch  shanty,  and 
the  view  that  way  was  unobstructed. 

At  about  5:30  o'clock  on  the  evening  of  the  accident, 
Lilley  finished  his  day's  work  and  walked  across  the  open 
space  between  the  repair  tracks  and  the  main  track,  in  a 
course  immediately  north  of  the  switch  shanty,  to  a  point 
at  or  near  the  main  track.  Thus  far  there  is  no  apparent 
conflict  in  the  testimony,  nor  is  there  any  dispute  that 
either  at  the  point  of  his  approach  to  the  main  track  or 
at  some  place  a  short  distance  further  north,  he  stepped 
between  the  rails  of  the  track  and  was  run  over  by  a 
switch  engine  and  killed. 

There  were  five  witnesses  only  who  testified  to  any 
knowledge  of  the  circumstances.  These  all  say  that  the 
place  at  which  the  deceased  was  struck  by  the  engine  was 
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at  a* distance  of  about  one  hundred  feet  north  of  the  point 
at  which  he  first  approached  the  track.  Two  of  these  wit- 
nesses, called  by  the  plaintiff,  were  Grosscup,  a  fireman 
upon  the  engine,  and  Corbin,  an  employee  upon  the 
grounds.  The  former  testified  that  after  Lilley  had  come 
near  the  track  he  turned  north  and  walked  at  a  safe  dis- 
tance therefrom  in  an  open  space  until  he  suddenly  stepped 
between  the  rails  not  more  than  six  or  eight  feet  in  front 
of  the  moving  engine.  The  latter  saw  the  deceased  just  as 
he  stepped  between  the  rails  as  described  by  Grosscup,  but 
does  not  appear  to  have  seen  him  previously.  Two  other 
witnesses,  also  employed  upon  the  grounds,  saw  the  de- 
ceased only  at  the  instant  of  the  collision.  The  engineer 
was  upon  the  opposite  side  of  the  engine  from  the  de- 
ceased and  his  view  was  so  obstructed  thereby  that  he  did 
not  see  the  latter  until  after  the  accident  happened. 
Higby,  a  witness  for  the  administratrix,  testified  that 
he  was  some  three  hundred  and  fifty  or  four  hundred  feet 
northeast  from  the  deceased  when  he  first  saw  him  upon 
the  track,  a  little  north  of  the  shanty,  and  at  a  distance, 
as  he  thought,  of  one  hundred  and  fifty  to  two  hundred 
feet  from  the  place  where  he  was  struck;  but  the  evi- 
dence shows  that  the  distance  was  at  the  most  consider- 
ably less  than  one  hundred  feet.  Hyatt,  the  remaining 
witness  for  the  administratrix,  testified  that  when  he  was 
about  two  hundred  feet  south  of  the  shanty  he  was  passed 
by  the  engine  with  one  car  attached,  and  that  at  that  time 
he  saw  the  deceased  step  upon  the  track  at  or  near  the 
shanty,  and  turn  and  walk  rapidly  towards  the  north  and 
*  that  the  latter  continued  upon  the  track  until  he  was 
struck  and  killed.  It  was  agreed  by  all  the  witnesses  that 
there  was  no  obstruction  to  the  view  upon  the  main  track, 
and  Hyatt  said  that  the  engine  when  it  passed  him  was 
exhausting  steam  violently  and  throwing  out  large  vol- 
umes of  smoke.  All  the  witnesses  for  the  company  testi- 
fied that  the  engine  bell  was  kept  ringing  all  of  the  time 
and  are  not  disputed,  except  inferentially,  by  Higby  and 
Hyatt,  who  said  they  did  not  hear  it.    There  was  a  head- 
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light  burning  and  at  and  shortly  before  the  happening  of 
the  collision  the  steam  had  been  turned  off  and  the  air- 
brake applied;  in  the  course  of  ordinary  operation,  so  that 
the  engine  was  not  running  more  than  four  or  five  miles 
per  hour  at  the  instant  of  collision.  But  it  was  impossible 
to  stop  the  engine  moving  at  that  speed  in  less  than  twenty 
or  tTeenty-five  feet.  On  the  instant  that  the  fireman  dis- 
covered deceased  was  stepping  upon  the  track  he  signalled 
the  engineer  and  assisted  him  to  apply  the  emergency  brake 
so  that  the  engine  was  stopped  within  the  shortest  pos- 
sible time.  All  the  witnesses  agree  that  neither  at  the  time 
Lilley  stepped  upon  the  track  nor  afterwards  did  he  look 
backward  or  toward  the  south.  If  he  had  done  so  he 
would,  according  to  the  witnesses  for  the  company,  have 
seen  the  engine  moving  within  seven  or  eight  feet  of  him ; 
according  to  the  witnesses  for  the  administratrix  he  would 
have  seen  it  approaching  two  hundred  feet  away  at  a 
speed,  at  that  time,  of  at  least  fifteen  or  twenty  miles  an 
hour,  at  which  rate  it  would  have  overtaken  him  in  from 
six  to  nine  seconds  or  as  soon  as  he  would  have  walked,  at 
the  ordinary  gait  of  three  miles  per  hour,  from  ten  to  fif- 
teen paces. 

At  the  beginning  of  the  discussion  it  will  be  convenient 
to  assume,  temporarily,  that  the  jury  believed  the  testi- 
mony in  behalf  of  the  prosecution  rather  than  that  of  the 
defense  and  that  that  evidence  is  sufficient  to  convict  the 
latter  of  negligence.  The  inquiry  will  thus  be  narrowed 
to  one  of  contributory  negligence.  It  should  be  premised, 
however,  that  a  servant  assumes  the  ordinary  and  obvious 
risks  of  his  emi)loyment  Evans  Laundry  Company  v. 
GroAJofordy  67  Neb.,  153.  Among  these  risks  are,  of 
course,  the  patent  dangers  attendant  upon  going  to  and 
from  the  place  where  his  services  are  to  be  performed. 

So  far  as  we  have  been  able  to  discover,  courts  and  text 
writers  have  alike  failed  to  announce  a  comprehensive 
defijiition  of  what  is  to  be  regarded  as  negligence  as  a  mat- 
ter of  law,  or  negligence  per  se,  as  it  is  usually  called.  The 
reason  is,  we  presume,  that  it  is  a  matter  dependent  upon 
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SO  many  varying  circumstances,  that  wotds  of  precise  de- 
scription are  not  infrequently  not  applicable  to  it.  But 
perhai)s  an  approximate  definition  may  be  phrased  aa 
follows:  When  a  person  whose  conduct  is  being  con- 
sidered has  not  been  called  upon  suddenly  and  unex- 
pectedly to  choose,  without  time  for  deliberation,  between 
two  or  more  ways  of  escaping  from  imminent  danger, 
and  his  course  is  such  as  that  its  probable  consequences 
may  be  predicted  from  the  common  and  general  experience 
and  observation  of  ordinarily  sane  and  prudent  men,  and 
when,  moreover,  there  are  not  present  other  circumstances 
tending  to  obscure  the  usual  connection  between  cause 
and  effect,  or  to  disturb  the  ordinary  relation  between  an- 
tecedent and  consequent:  when,  in  short,  from  want  of 
any  more  definite  phrase,  it  may  be  said  that  "common 
sense"  would  have  been  sufficient  to  have  assured  him  of 
safety  or  warned  him  of  danger,  the  question  whether  he 
was  negligent  is  one  of  law  for  the  court  and  not  one  of 
fact  for  the  jury.  In  other  words,  if,  having  an  oppor- 
tunity to  observe  his  surroundings  he  deliberately  adopts 
a  course  of  conduct  which  is  attended  with  danger,  or 
adopts  such  a  course  without  deliberation,  he  assumes  the 
consequences  of  so  doing,  and  he  can  not,  in  a  civil  ac- 
tion, recover  damages  for  a  resulting  injury,  although 
without  the  concurring  negligence  of  another  person  such 
injury  would  not  have  happened.  Wharton,  Negligence, 
section  420,  et  seq.^  and  notes;  1  Thompson,  Negligence, 
section  436. 

For  more  than  sixty  days  the  deceased  had  been  em- 
ployed in  these  yards  and  knew,  from  daily  observation, 
that  engines  and  cars  were  continually  passing  and  re- 
passing over  the  railway  track  upon  which  he  chose  to 
walk.  Without  taking  the  slightest  precaution  to  observe 
whether  his  pathway  was  then,  or  was  then  about  to  be, 
subjected  to  such  use,  he  stepped  and  walked  upon  the 
track  as  above  stated.  That  he  might  have  escaped  injury 
by  so  doing  was  possible,  but  that  he  incurred  great  danger 
by  that  course  he  must,  if  he  had  stopped  to  reflect,  have 
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been  fully  conscious.  If  he  failed  to  reflect,  that  failure 
was  itself  negligence.  If  the  testimony  of  the  witnesses  for 
the  prosecution,  Higby  and  Hyatt,  is  true,  the  deceased 
had,  after  he  stepped  between  the  rails,  from  six  to  nine 
or  ten  seconds  within  which  he  might,  with  ordinary  pre- 
caution, have  observed  the  approach  of  the  engine  and 
within  which  by  taking  two  or  three  steps  he  might  have 
put  himself  in  a  place  of  safety.  If  he  had  seen  it  and 
had  remained  on  the  track  for  so  long  a  time,  his  negli- 
gence would  not  be  the  subject  of  discussion.  Knowing 
as  he  did,  the  circumstances,  and  the  constant  use  to  which 
the  tracks  were  being  put,  his  failure  to  see  it  was  equally 
unquestionable  negligence.  We  are  unable  to  distinguish 
this  case  in  principle  from  that  of  Chicago^  B.  &  Q.  R. 
Co,  V.  Yosty  56  Neb.,  at  page  444,  from  the  opinion  of  this 
court,  in  which,  we  quote  the  following : 

"A  person  may  have  gone  upon  a  railway  track  under 
such  circumstances  as  would  exonerate  him  from  the 
charge  of  negligence.  But  in  the  case  at  bar  the  record 
discloses  no  excuse  whatever  for  Yost's  going  on  this  track 
without  looking  to  the  east.  This  is  not  a  case  in  which 
he  was  in  a  position  of  danger  and  in  his  confusion  chose 
the  more  dangerous  of  two  ways ;  nor  is  it  a  case  in  which 
he  went  from  a  place  of  safety  into  one  of  danger  in  an 
attempt  to  save  life  or  property.  ♦  ♦  ♦  Nor  is  this  a 
case  in  which  a  section  man,  while  in  the  performance  of 
his  duties  on  the  track,  was  hurt  by  an  engine  creeping 
upon  him  without  giving  any  signal  of  its  approach,  as  in 
Union  P.  R.  Go.  v.  Elliott,  54:  Neb.,  299.  Yost  had  just 
been  warned  off  this  track  because  of  the  danger  of  the 
approaching  engine  and  train,  and  he  left  a  place  of  safety 
and  heedlessly  and  carelessly  stepped  back  on  the  track 
without  exercising  any  care  whatever  for  his  safety  by 
looking  east  on  the  track  to  see  if  there  was  a  train  or  an 
engine  following. 

"Yost's  argument  is  that  the  railway  company  was 
guilty  of  negligence  in  permitting  this  switch  engine  to 
follow  BO  close  to  the  gravel  train.    It  may  have  been  guilty 
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of  negligence  in  that  respect,  but  if  so,  the  answer  is  that 
such  negligence  was  not  the  proximate  cause  of  Yost's 
injury. 

a  «  ♦  ♦  As  to  whether  the  other  engine  sounded  a 
whistle  at  the  time  it  approached  the  crossing  it  may  be 
said  there  is  a  conflict'in  the  evidence;  but  assuming  that 
no  signal  was  given  by  the  switch  engine  at  that  time,  that 
neglect  did  not  cause  Yost's  injury.  Yost  alleged  in  his 
petition  that  he  had  been  injured  through  the  negligence 
of  the  railway  company,  without  fault  on  his  part 
and  while  in  the  exercise  of  ordinary  care.  The  evidence 
does  show  that  he  was  injured.  We  assume  that  it  shows 
that  the  railway  company  was  guilty  of  negligence,  but 
the  evidence  does  not  sustain  his  contention  that  he  him- 
self was  at  that  time  in  the  exercise  of  ordinary  care,  but 
on  the  contrary  it  afHrmativelj'  shows  that  the  proximate 
cause  of  his  injury  was  his  own  neglect." 

Cases  from  the  courts  of  other  states  involving  the 
same  principle  might  be  quoted  almost  ad  libitum. 
Waba.9h  K  Go,  v.  Skiks.  60  N.  E.  Rep.  [Ohio],  576,  21 
Am.  &  Eng.  R.  Oases,  n.  s.,  881;  Oahagan  v.  Boston  & 
J/.  R.  Co.,  50  Atl.  Rep.  [N.  H.],  146,  23  Am.  &  Eng.  R. 
Cases,  n.  s.,  141;  Royskoyek  v,  St.  Paul  &  D.  R.  Co.,  78 
N.  W.  Rep.  [Minn.],  872;  Spavin  v.  Lake  Shore  cG  M.  S. 
R.  Co.,  90  N.  W.  Rep.  [Mich.],  325;  Sours  v.  Great  North- 
ern R,  Co.,  87  N.  W.  Rep.  [Minn.],  766. 

Thus  far  the  discussion  has  proceeded  upon  the  theory 
that  in  instances  of  conflict  the  testimony  of  the  witnesses 
for  the  prosecution  is  to  be  accepted  to  the  exclusion  of 
that  of  those  for  the  defense.  Continuing  upon  this  as- 
sumption, we  are  not  convinced  that  there  is  sufficient 
evidence  to  convict  the  railway  company  of  negligence. 
The  engine,  so  far  as  appears,  was  properly  constructed 
and  equipped,  the  head-light  was  in  use  and  there  is  posi- 
tive evidence  that  the  bell  was  ringing,  and  no  affirmative 
evidence  that  it  was  not.  The  engine  at  the  time  of  the 
collision  was  moving  at  the  speed  of  a  fast  walk  and  was 
being  operated  in  the  customary  manner.     The  men  em- 
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ployed  upon  the  grounds  were  of  mature  years  and  were 
skilled  mechanics,  and  therefore  presumably  of  more  than 
ordinary  intelligence.  They  were  familiar  with  their  sur- 
roundings and  with  the  use  to  which  the  main  track  was 
being  put  and  with  the  dangers  incident  to  that  use.  The 
enginemen  were  in  their  proper  places  and  attentive  to 
their  duties.  They  had  no  reason  to  anticipate  that  any 
one  would  intrude  between  the  rails  or  that,  if  he  did  so, 
he  would  not  provide  for  his  own  security  by  keeping  a 
sharp  lookout  for  an  approaching  engine  and  betaking 
himself,  when  occasion  should  require,  to  a  place  of  safety. 
In  other  words,  there  was  nothing  in  the  circumstances 
or  surroundings  having  a  tendency  to  arouse  in  them  or 
either  of  them  an  apprehension  of  imminent  or  unusual 
danger  to  any  person,  but  on  the  contrary  they  might 
reasonably  have  inferred  therefrom  a  condition  of  com- 
parative immunity  from  accident.  Within  the  meaning 
of  the  rule  above  formulated  and  within  the  purview  of 
the  authorities  above  cited,  they  can  not  lawfully  be  ad- 
judged guilty  of  negligence.  As  is  said  by  this  court  in 
Missauri  P,  R.  Go.  v.  Hansen^  48  Neb.,  235 : 

"Ordinarily  an  engineer  has  a  right  to  presume  that 
persons  walking  along  the  track  are  in  possession  of  their 
senses  and  will  appreciate  the  danger  and  act  with  dis- 
cretion; and  he  is  under  no  obligation  to  stop  the  train, 
or  even  lessen  the  speed  thereof,  before  discovering  that 
such  person  is  heedless  of  warnings  given  of  the  approach 
of  the  train,  or  otherwise  in  imminent  peril.  A  mere  fail- 
ure to  stop  a  train  when  a  trespasser  is  seen,  or  should  be 
seen,  upon  the  track,  can  therefore  create  no  presumption 
of  negligence.** 

But  we  are  by  no  means  satisfied  that  the  jury  adopted 
the  testimony  of  the  witnesses  for  the  prosecution  to  the 
exclusion  of  that  of  those  for  the  defense,  or  that  they  felt 
themselves  bound  to  give  much  attention  to  any  of  the  evi- 
dence. The  court  gave  to  the  jury  the  following  instruc- 
tion, which  was  excepted  to : 

"If  the  jury  believe  from  the  evidence  that  Michael  W. 
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Lilley  negligently  went  upon  the  track  of  the  defendant 
company  and  exposed  himself  to  injury,  still  the  defend- 
ant engineer  and  railroad  company  would  have  no  right  to 
kill  him  because  he  was  upon  the  tracks  of  the  defendant 
company.  If  the  jury  believe  from  the  evidence  that  the 
defendant  engineer  could,  by  the  exercise  of  ordinary  care, 
have  seen  Lilley  upon  the  tracks  of  the  defendant  company 
in  time  to  have  stopped  the  engine,  and  thereafter  negli- 
gently ran  over  and  killed  him,  the  defendants  would  be 
liable  in  this  action,  and  your  verdict  should  be  for  the 
plaintiff." 

This  instruction  withdrew  from  the  jury  the  question  of 
contributory  negligence  altogether  and  decided  it  as  a  mat- 
ter of  law  in  favor  of  the  plaintiff.  It  told  them  explicitly 
that  if  the  enginemen  were  negligent  the  plaintiff  was  en- 
titled to  recover  notwithstanding  the  concurrent  negli- 
gence of  the  deceased  might  have  contributed  to  the  ac- 
cident, and  it  left  them  at  liberty  to  infer  negligence  by 
the  company  from  the  mere  fact  of  the  killing.  So  to  in- 
struct was  to  ignore,  or  rather  to  negative,  the  settled  law 
of  this  state  which  has  been  established  by  a  multitutde 
of  decisions  by  this  court  The  giving  of  this  instruction 
was  doubtless  due  to  a  confusion  in  the  mind  of  the  court 
of  the  law  relative  to  contributory  negligence,  with  what 
has  lately  come  to  be  known  as  the  new  "last  clear  chance" 
doctrine.  Smith  v.  Norfolk  &  8.  R.  Co.,  114  N.  Car.,  728, 
25  L,  R.  A.,  287 ;  Pickett  v.  Wilmington  d  W.  R.  Co.,  30 
L.  R.  A.  [N.  Car.],  257;  Bogan  v.  Carolina  C.  R.  Co.,  129 
N.  Car.,  154,  55  L.  R.  A.,  418. 

In  the  case  last  cited  the  principle  announced  is  ex- 
pressed in  the  syllabus  as  follows : 

"A  railroad  company  is  liable  for  injuring,  by  means  of 
its  train,  a  person  negligently  walking  on  its  trestle  with- 
out ability  to  save  himself  from  the  injury,  if  those  in 
charge  of  the  train  discovered,  or  by  the  exercise  of  ordi- 
nary care  might  have  discovered,  the  peril  of  the  injured 
person,  and  might,  by  the  exercise  of  such  care,  have 
avoided  the  accident" 
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We  submit  that  the  doctrine  here  laid  down,  notwith- 
standing the  excessive  subtlety  of  the  reasoning  by  which 
it  is  supported  by  the  court  announcing  it,  is  inconsistent 
with  that  of  contributory  negligence  which  obtains  in  this 
state,  and  that  both  doctrines  can  not  subsist  in  the  same 
jurisdiction  at  the  same  time.  Ordinary  care  by  a  person 
in  the  performance  of  daily  tasks  is  that  degree  of  care 
which  men  of  ordinary  prudence  exercise  under  the  or- 
dinary and  unusual  circumstances  of  their  occupations. 
If  lack  of  such  care  results  in  the  injury  of  one  who  is 
guiltless  of  negligence  the  latter  is  entitled  to  recover 
damages,  but  if  the  person  injured  has  contributed  to  the 
misfortune  complained  of,  by  his  own  negligence,  he  is 
remediless.  It  is  not  until  the  person  first  alluded  to  has 
become  aware  of  some  fact  or  circumstance  productive  of 
unusual  or  extraordinary  danger  that  a  duty  to  exert  in- 
creased vigilance  is  imposed  upon  him.  It  is  the  duty  of 
railroad  enginemen  to  keep  a  lookout  for  such  objects 
and  obstructions  upon  the  track  ahead  of  them  as  under 
ordinary  or  known  circumstances  are  frequently  or  likely 
to  be  found  thereon,  and  from  injuries  resulting  solely 
from  their  failure  so  to  do  their  employer  is  liable  in  dam- 
ages, but  if  the  injury  is  due  in  part  to  the  negligence  of 
the  party  injured,  the  employer  is  not  liable.  If  the  cir- 
cumstances or  surroundings  are  unusual  and  such  as  to 
arou  (^  an  extraordinary  apprehension  of  danger,  or  if 
the  en;4:inemen  in  the  exercise  of  ordinary  care,  discover  a 
person  in  a  position  of  peril  from  which  by  the  exertion 
of  additicmal  effort  or  vigilance  they  have  an  opportunity 
to  extri(*ate  him,  and  fail  to  make  use  of  such  eflfort  or 
vigilance,  they  are  guilty  of  a  new  act  of  negligence  with 
which  the  person  in  peril  does  not  concur  or  coni^'^ute. 
To  adopt  the  doctrine  of  the  so-called  "last  clear  chance" 
decisions,  would  be  to  require  not  only  of  railway  engine- 
men,  but  of  all  other  users  of  dangerous  or  ponderous  ma- 
chinery, the  constant  exertion  of  that  extreme  degree  of 
vigilance  and  care  which  ordinarily  prudent  men  employ 
only  in  cases  of  extreme  and  unusual  periL 
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To  oup  minds  such  a  requirement  would  be  impracticable 
and  unjust,  but  if  the  "last  clear  chance"  rule  is  to  be 
adopted  it  should  be  done  frankly  and  openly,  without 
any  of  the  delusive  limitations  and  qualifications  of  the 
jurisdiction  of  its  orgin,  which,  in  practice,  do  not  limit 
or  qualify,  and  the  hitherto  prevailing  rule  as  to  contrib- 
utory negligence  ought  to  be  explicitly  and  decisively 
abrogated  and  set  aside.  The  rule  of  law  is  not  difficult 
of  statement  and  business  men,  litigants  and  lawyers  have 
a  right,  if  it  is  adopted,  to  its  unequivocal  announcement. 
We  do  not  suppose  that  this  court  will  for  a  moment  con- 
template so  radical  and  revoluntionary  a  change  in  the  ju- 
risprudence of  this  state.  We  are  of  opinion  that,  upon 
the  evidence  disclosed  by  this  record,  the  request  of  the 
defense  for  a  peremptory  instruction  in  its  behalf  should 
have  been  granted. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

DuFFiE  and  Albert,  CO.,  concur. 

Reversed  and  bemandbd. 
Opinion  on  rehearing  follows. 


The  Chicago,  Burlington  &  Quincy  Railroad  Company 
BT  AL.  V.  Eliza  A.  Lillby,  Administbatbix  of  the 
Estate  of  Michael  W.  Lilley_,  Deceased. 

Filed  Novembeb  18,  1903.    No.  12,653. 

Commissioner's  opinion.    Department  No.  3.. 

Kegligence:  Damages:  Railroads.  The  conclusion  reached  in  the 
former  opinion,  Chicago,  B.  d  Q.  R.  Co.  v.  LiUey,  ante,  page  286, 
93  N.  W.  Rep.,  1012,  adhered  to. 

Reheabing  of  case  reported  ante^  page  286. 

Ebbob  from  the  district  court  for  Butler  county.  Tried 
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below  before  Good,  J.    Former  judgment  of  reversal  ad- 
hered to. 

J.  W.  Deweese,  Frank  E.  Bishop  and  R.  S.  Norval,  for 
plaintiffs  in  error. 

Matt  Miller  and  T.  8.  Allen,  contra. 

Pound,  C. 

The  facts  are  fully  stated,  so  far  as  necessary  to  an 
understanding  of  the  points  involved  in  this  case,  in  the 
opinion  of  our  brother  Ames,  upon  whose  recommendation 
this  rehearing  was  granted.  Upon  further  argument  and 
re-examination  of  the  record,  we  are  of  opinion  that  his 
conclusion  was  correct  and  should  not  be  disturbed.  It 
will  not  be  necessary  to  enter  into  all  of  the  questions  dis- 
cussed in  the  former  opinion.  To  our  minds  the  cause  is 
completely  disposed  of  by  the  statement  in  the  former 
opinion,  which  we  regard  as  correct  and  entirely  justified 
by  undisputed  evidence,  that  the  plaintiff's  intestate,  with- 
out taking  the  slightest  precaution  to  observe  whether  his 
pathway  was  then,  or  was  then  about  to  be,  in  immediate 
use  by  a  moving  locomotive  engine,  stepped  and  walked 
upon  the  track  in  front  of  such  engine.  We  think  the  evi- 
dence shows  so  clearly  that  the  death  of  plaintiff's  in- 
testate was  due  solely  to  his  negligence  in  going  upon  a 
track  upon  which  an  engine  was  approaching,  without 
taking  any  precaution  to  ascertain  whether  or  not  the 
track  was  clear,  as  to  preclude  a  recovery.  There  is  no 
real  conflict  upon  this  point.  A  witness  who  was  several 
hundred  feet  distant,  behind  the  engine,  and  walking  in 
the  same  direction  with  the  engine,  which  was  between  him 
and  the  deceased,  states  that  the  deceased  was  walking,  not 
along  the  track  but  upon  it  This  testimony,  however,  in 
view  of  his  situation  with  reference  to  the  place  of  the  ac- 
cident, is  not  sufficient  to  justify  a  verdict  in  view  of 
the  clear  and  overwhelming  testimony  of  those  immedi- 
ately in  a  position  to  see  that  he  was  not  upon  the  track, 
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but  was  walking  by  the  side  of  the  track  until  he  turned 
suddenly  to  cross  it  immediately  in  front  of  the  engine. 
It  is  contended  also  that  certain  cars  interposed  between 
him  and  the  approaching  engine  at  the  time  he  started  to 
walk  along  the  track.  Upon  careful  reading  of  the  record, 
however,  it  appears  that  these  cars  were  not  in  such  a 
place,  according  to  the  testimony  of  all  the  witnesses,  as 
to  obstruct  the  view  of  anyone  who  looked  carefully  to 
see  whether  an  engine  was  approaching.  Believing  that 
the  former  opinion  is  entirely  right  upon  this  crucial 
point,  and  in  view  of  the  fact  that  such  opinion  is  not  to 
be  officially  reported,  we  do  not  deem  it  necessary  to  con- 
sider the  other  questtions  discussed  therein.  We  may  say, 
however,  that  we  think  counsel  are  under  a  misapprehen- 
sion with  reference  to  that  portion  of  the  opinion  which 
observes  that  the  commissioners  were  "by  no  means  satis- 
fied that  the  jury  adopted  the  testimcmy  of  the  witnesses 
for  the  prosecution  to  the  exclusion  of  that  of  those  of  the 
defense,  or  that  they  felt  themselves  bound  to  give  much 
attention  to  anv  of  the  evidence."  We  do  not  understand 
this  to  be  intended  as  a  reflection  ui)on  the  jury,  but  to 
indicate  a  view,  with  which  we  are  incUned  to  agree,  that 
the  instructions  of  the  trial  court  were  such  as  to  be 
liable  to  create  an  inference  that  the  company  was  liable 
solely  by  reason  of  the  fact  that  the  plaintiff's  intestate 
had  been  killed.  Among  other  things,  the  trial  court  in- 
structed that  the  railroad  company  "had  no  right  to  kill 
the  deceased."  The  connection  in  which  this  phrase  was 
used  was  not  such  as  to  make  it  clear  to  the  lay  mind  that 
the  mere  killing  of  decedent  by  the  company's  engine  did 
not  give  rise  to  a  cause  of  action. 

We  therefore  recommend  that  the  former  judgment  be 
adhered  to. 

DuFFiB  and  Kiekpateiok,  CO.,  concur. 

FOEMBB  JUDGMENT  ADHERED  TO. 
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Fbank   J.   Black  v.   Cijovd  H.    Puller,   Sheriff  of 

Pawnee  County,  bt  al. 

Filed  Februabt  17,  1903.    No.  12,659. 

Commissioner's  opltilon.    Department  No.  2. 

Chattel  Hortgagee:  Saucs  bt  Mobtqagob  in  Possession:  Vauditt. 
Where,  either  by  the  terms  of  the  mortgage  or  by  contemporane- 
ous understanding,  the  mortgagor  of  chattels  in  possession  there- 
of is  permitted  to  sell  the  goods  in  the  ordinary  course  of  trade 
for  his  own  benefit,  such  mortgage  is  fraudulent  and  void  as  to 
creditors. 

Error  from  the  district  court  for  Pawnee  county. 
Tried  below  before  Stull,  J.    Affirmed. 

Story  d  Story y  for  plaintiiT  in  error. 

J.  G.  Dort  and  E.  A.  Tticker,  contra, 

Pound,  C. 

The  chattel  mortgage  involved  in  this  case,  so  far  as 
material,  reads  as  follows:  "A  stock  of  drugs  and  fix- 
tures, including  soda  fountain,  located  in  the  city  of 
Table  Rock,  Nebraska,  in  the  Sutton  Bldg.,  under  the 
opera  house,  and  the  transfer  of  said  stock  of  goods  to 
include  the  stock  of  goods  as  per  invoice,  not  including 
the  commission  goods,  with  the  privilege  to  sell,  and  trans- 
fer mortgage,  and  said  stock  to  be  kept  insured,  and  re- 
ports to  be  made  to  P.  J.  Black  monthly  of  goods  bought 
and  sold."  It  appears  in  evidence  that  the  mortgagors, 
remaining  in  possession,  sold  the  mortgaged  goods  from 
time  to  time  at  retail  in  the  ordinary  course  of  trade, 
making  monthly  reports  to  the  mortgagee  of  the  goods 
sold.  The  latter  testifies  that  these  reports  were  required 
in  order  to  enable  him  to  know  that  the  stock  was  being 
kept  up.  In  other  w^ords,  the  mortgagors  were  permitted 
by  the  express  terms  of  the  mortga^^e,  and  bv  the  agree- 
ment of  the  parties  at  the  time  it  A\as  executed,  to  sell  at 
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retail  in  the  ordinary  course  of  trade  for  their  own  benefit, 
applying  the  proceeds  to  their  own  use  upon  merely  keep- 
ing a  certain  amount  in  stock.  This  operated  necessarily 
and  inevitably  b&  a  fraud  upon  general  creditors.  Tallon 
t?.  Ellison,  3  Neb.,  63 ;  Hednian  v.  Anderson,  6  Neb.,  392 ; 
Gregory  v.  Whedon,  8  Neb.,  373;  Sherimn  v.  Oaghagen,  39 
Neb.,  238;  Paxton  &  Gallagher  v.  Smith,  41  Neb.,  56; 
Buckstaff  Bros.  Mfg.  Co.  v.  Snyder,  54  Neb.,  538.  It  is 
claimed  that  the  power  of  sale  contained  in  the  mortgage 
does  not  include  permission  to  sell  the  fixtures.  But  we 
see  no  ambiguity  in  the  provision  in  question  affording 
any  ground  for  the  admission  of  extrinsic  evidence,  and  on 
its  face  it  clearly  reff/*s  to  all  the  mortgaged  property. 
The  parties  seem  to  hive  thought  that  they  could  impose 
a  lien  upon  the  stock  and  fixtures,  so  that  no  other  credi- 
tor could  come  at  them,  and  yet  permit  the  mortgagor  in 
possession  to  deal  with  them  in  all  respects  as  his  own  and 
for  his  own  benefit.  No  amount  of  evidence  of  good  in- 
tentions ^ill  overcome  the  instrinsically  fraudulent  char- 
acter of  such  a  proceeding.  Buckstaff  Bros.  Mfg.  Co.  v. 
Snyder,  supra. 

We  recommend  that  the  judgment  be  affirmed. 

Babnes  and  Oldham,  CO.,  concur. 

Affirmed. 


George  P.  Sawyer  v.  Jacob  Bender  et  al. 

Filed  Febbuart  17,  1903.    No.  12,663. 

Commissioner's  opinion.    Department  No.  8. 

Mortgages:  Foreclosube:  Deficienoy:  Rendered  at  Subsequewt 
Term:  Jurisdiction.  Prior  to  the  passage  of  the  act  of  1897.  rela- 
tive to  Judgme!nts  for  deficiency  in  actions  for  the  foreclosure  of 
mortgages,  the  court  did  not  lose  Jurisdiction  to  render  such  a 
Judgment  by  failure  to  exercise  it  at  the  term  at  which  the  sale 
of  the  mortgaged  premises  was  confirmed. 
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Error  from  the  district  court  for  Saline  county.  Tried 
below  before  Stubbs,  J.    Reversed. 

Geo.  E.  HastmgSj  for  plaintijBf  in  error. 

Ahhott  d  Abbott  and  Joshua  Palmer,  contra. 

Ames,  0. 

This  was  an  action  to  foreclose  a  mortgage  in  which 
the  petition  alleged  that  both  the  defendants,  who  are 
husband  and  wife,  executed  the  note  secured  by  the 
mortgage  and  were  personally  liable  thereon.  There 
were  the  usual  findings  in  favor  of  the  plaintiff,  and  a 
decree  of  foreclosure  and  a  consequent  advertisement  and 
sale  of  the  mortgaged  premises.  The  report  of  sale  showed 
that  the  sale  was  for  an  amount  less  than  suflftcient  to  pay 
the  debt  The  sale  was  thereupon  confirmed,  and  pur- 
suant thereto  the  sheriff  conveyed  the  lands  to  the  pur- 
chaser. 

Several  years  after  the  making  of  the  order  of  confirma- 
tion, in  which  no  mention  was  made  of  the  deficiency  of 
the  proceeds  of  the  sale  for  the  payment  of  the  decree,  the 
plaintiff  applied  to  the  court,  by  motion  and  upon  notice 
to  the  defendants,  for  the  rendition  of  a  judgment  for  the 
amount  of  the  deficiency.  It  is  conceded  by  the  parties  that 
the  act  of  1897,  relative  to  judgments  of  this  character,  is 
inapplicable  to  the  case  at  bar.  The  court  dismissed  the 
proceeding  upon  the  ground  that  jurisdiction  to  render 
the  judgment  applied  for  was  lost  by  the  adjournment  of 
the  term  at  which  the  confirmation  was  ordered  without 
a  previous  motion  therefor  having  been  filed.  The  plaintiff 
prosecutes  error  to  this  court. 

The  objection  to  the  jurisdiction  is  grounded  upon  the 
language  of  section  847  of  the  Code  as  it  formerly  existed, 
which  conferred  power  upon  the  court  to  render  such  a 
judgment  "on  the  coming  in  of  the  report  sale";  and  it 
1b  contended  that  the  power,  being  derived  solely  from 
the  statute,  existed  at  no  other  time  unless  a  proceeding 
24 
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had  been  actually  begun  and  continued  to  a  subsequent 
term.  We  think  this  construction  of  the  statute  is 
too  literal.  Section  849  provided  that  if  a  person  other 
than  the  mortgagor  was  a  i>arty  to  the  suit  and  was  bound 
for  the  mortgage  debt,  the  court  might  "after  a  sale  of  the 
mortgaged  premises''  decree  the  payment  of  an  unsatis- 
fied balance  of  such  debt  as  well  against  such  other  person 
as  against  the  mortgagor.  No  definite  time  for  the  exer- 
cise of  this  power  is  fixed  by  this  section,  which  is  later  in 
order  of  sequence  than  the  former  section,  and  we  are  led 
to  infer  from  that  fact  that  the  legislature  did  not  intend  to 
confine  the  action  of  the  court  to  the  term  of  the  confirma- 
tion. We  can  see  no  sufficient  reason  for  such  an  intent 
All  the  facts  necessary  to  the  ascertainment  of  the  amount 
of  the  deficiency  had  at  and  before  that  term  been  de- 
termined, so  that,  in  most  cases,  the  rendition  of  a  judg- 
ment therefor  would  barely  rise  to  the  dignity  of  a  judicial 
act,  and  we  think  that  the  power  to  perform  it  would  not 
lapse  until  the  obligation,  if  valid,  should  be  satisfied  or 
become  barred  by  the  statute  of  limitations. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

DuFFiE  and  Albert,  CO.,  concur. 

Reversed  and  remanded. 


Josephine  Haslach,  appellee,  v.  Theodore  Wolf  et  al., 
appellees^  Impleaded  with  W.  H.  Beck^  appellant. 

Filed  March  4,  1903.    No.  12,164. 
Commissioner's  opinion.    Department  No.  1. 

Appeal  and  Error:  Evidence  Supports  Findings:  Account.  Where, 
in  an  action  for  an  accounting,  questions  of  fact  only  are 
presented  atid  the  trial  court's  findings  are  supported  by  the  evi- 
dence, the  decree  will  not  be  disturbed. 
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Appeal  from  the  district  court  for  Platte  county.  Tried 
below  before  Hollenbeck,  J.    Affirmed. 

McAllister  d  Cornelius ^  for  appellant. 

Reeder  &  Hobart,  contra. 

LOBINGIEB,  0. 

This  is  a  part  of  the  litigation  represented  by  cases  be- 
tween the  same  parties  reported  in  65  Neb.,  303,  91  N.  W. 
Rep.,  283,  and  66  Neb.,  600,  92  N.  W.  Rep.,  574.  In  this 
case  Mrs.  Haslach  sued  Wolf  on  a  promissory  note  for 
|2,000,  which  had  been  transferred  to  the  former  by  the 
payee.  Beck.  Wolf  answered  admitting  the  execution  of 
the  note,  but  alleging  that  plaintiff  was  an  indorsee  with 
notice  and  without  consideration;  that  he  and  Beck  were 
partners  and  that  the  latter  had  received  from  the  part- 
nership more  than  |2,000  above  what  he  was  entitled  to 
and  that  he  was  insolvent.  Wolf  prayed  that  Beck  be 
made  a  party  and  for  an  accounting.  An  order  was  ac- 
cordingly entered  making  Beck  a  party,  and  he,  apparently 
treating  Wolfs  answer  a^  a  petition,  admitted  the  partner- 
ship, but  pleaded  by  way  of  cross-petition  that  Wolf  had 
appropriated  a  large  amount  of  real  and  personal  prop- 
erty listed  in  a  schedule  which  was  attached  to  the  plead- 
ing. An  agreement  was  also  alleged  about  the  time  the 
firm  began  business,  to  the  effect  that  Beck  was  to  devote 
his  whole  time  to  the  management  thereof,  for  which  he 
was  to  receive  f 60  per  month  for  his  services,  amounting 
in  all  to  14,560,  and  a  subsequent  agreement  was  alleged 
by  which  he  was  to  receive  an  allowance  of  f30  per  trip 
for  traveling  expenses,  under  which  he  claimed  f  1,200 
more.  He  also  prayed  for  an  accounting.  Upon  a  hearing 
the  trial  court  found  as  follows  on  this  branch  of  the  case : 

"As  to  the  issues  joined  between  the  defendants  Theo- 
dore Wolf  and  William  H.  Beck  the  court  finds  that  the 
account  and  items  of  charges  of  one  against  the  other 
including  the  note  mentioned  in  plaintiff's  petition  have 
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been  adjusted  and  settled  and  balance  each  other  respect- 
ively except  8U(?h  real  and  personal  property  as  may  still 
remain  in  the  hands  of  said  defendants.  To  which  finding 
both  defendants  except" 

A  decree  Was  rendered  accordingly  and  each  of  the  par- 
ties was  required  to  pay  his  own  costs.  Beck  appeals  from 
this  decree.  But  while  Wolf  excepted,  and  while  his 
counsel  in  their  brief  express  dissatisfaction  with  portions 
of  the  decree,  we  are  not  advised  of  any  cross-appeal. 

No  question  of  law  is  discussed  in  the  briefs,  and  the 
issues  presented  were  i)eculiarly  within  the  province  of 
the  trial  judge  to  determine.  Thus,  on  the  question  of 
Beck's  claim  for  compensation,  which  is  the  one  most 
prominently  presented  in  his  cross-petition,  Beck  testified 
to  an  oral  agreement  or  understanding  of  that  kind,  while 
Wolf  swore  that  the  first  he  had  heard  of  it  "was  here  in 
this  court-room  on  the  stand."  Clearly  the  trial  judge  was 
in  a  much  better  position  than  we  are  to  pass  upon  this 
question  and  determine  the  credence  to  be  given  the  twp 

parties. 

The  determination  of  the  remaining  issues  in  the  case 
involved  an  investigation  of  the  partnership  accounts  and 
all  transactions  between  the  parties  extending  over  a  long 
series  of  years.  The  evidence  is  voluminous;  the  record 
consisting  of  nearly  two  hundred  pages  of  oral  testimony 
besides  a  large  number  of  depositions  and  exhibits.  We 
do  not  think  that  any  serviceable  end  would  be  promoted 
by  discussing  it  here.  The  trial  court  found  that  the  con- 
flicting claims  of  the  parties  as  to  their  general  accounts 
balanced  each  other,  and  left  the  question  as  to  title  to  the 
property  undetermined.  We  are  not  prepared  to  say  that 
its  conclusions  as  to  the  issues  decided  by  the  decree  are 
unsupported  by  the  evidence.  Applying  the  usual  rule  in 
such  cases,  we  recommend  that  the  decree  be  affirmed. 

Hastings  and  Kirkpatrick^  CO.,  concur. 

Affirmed. 
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Frank  W.  Hogsett  v.  Haklan  Countt. 

Filed  March  4,  1903.    No.  12,414. 

Commissioner's  opinion.    Department  No.  8. 

Highways:  Damages,  When  Accbxte:  Eminent  Domain.  Damages  for 
lands  appropriated  for  a  highway  accrue  at  the  date  of  the 
condemnation  proceedings,  without  regard  to  the  time  when 
the  road  is  actually  opened.  Following  Harlan  County  v.  Hog- 
tett,  60  Neb.,  362. 

Error  from  the  district  court  for  Harlan  county.  Tried 
below  before  Adams,  J.    Affirmed. 

John  Eversofty  for  plaintiff  in  error. 

A.  M.  Beresfordj  contra. 

Albert,  0. 

This  case  is  before  the  court  for  the  second  time.  The 
first  time  it  was  here  under  the  title  of  Harlan  County  v. 
Hogsett  J  and  the  opinion  is  reported  under  that  title  in 
60  Neb.,  362,  where  the  facts  sufiSciently  appear.  A  second 
trial,  in  the  district  court,  resulted  in  a  finding  and  judg- 
ment for  the  defendant.    The  plaintiff  brings  error. 

In  the  former  opinion  an  obstacle  in  the  way  of  plain- 
tiff's recovery  is  clearly  pointed  out  The  case  is  presented 
on  substantially  the  same  record,  bo  far  as  the  obstacle  is 
concerned.  The  learned  judge  who  prepared  the  former 
opinion  left  nothing  to  be  said  on  that  i>oint,  and  we  fully 
concur  in  the  views  expressed  by  him. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Ames  and  Duffib,  00.,  concur. 

Affirmed. 

Opinion  on  rehearing  follows. 


i 
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Fbank  W.  Hogsett  v.  Harlan  County. 

Filed  November  5,  1903.    No.  12,414. 
Commissioner's  opinion.    Department  No.  2. 

1.  Highways:    Damages:    Emii^ent  Domain:    CJonstitution.     Section 

21  of  article  1  of  the  constitution  provides  that  private  property 
cannot  be  taken  or  damaged  for  public  use  without  Just  compen- 
sation. Therefore  a  landowner  cannot  be  required  to  surrender 
his  land  for  a  public  road  until  his  damages  are  first  ascertained, 
and  either  paid  or  proper  provision  made  for  their  payment. 

2.  Highways:   Establishment  of:  Appropriation,  When  Takes  Place: 

Eminent  Domain,  Where  a  resolution  is  adopted  by  a  board  of 
county  commissioners  or  supervisors  preparatory  to  establishing 
a  road  within  a  county  for  which  they  are  acting,  either  without 
jurisdiction  or  without  having  proceeded  upon  proper  notice  to 
ascertain  the  damages  to  property  owners  caused  thereby,  and 
without  having  paid  such  damages  or  made  suitable  provision  for 
their  payment,  the  appropriation  does  not  take  place  until  the 
road  is  actually  opened  for  public  use. 

3.  Highways:   Establishment  of:   Da^lages,  When  Accrue:   Eminent 

Domain.  In  such  a  case  the  right  to  recover  the  damages  accrues 
to  the  person  who  owns  the  land  when  the  road  is  actually  opened. 

4.  Highways:     Damages:     Action  for:    Defense:    Eminent   Domain. 

The  fact  that  the  person  who  owned  the  land  when  the  resolution 
was  adopted,  asked  h^ave  to  present  a  claim  for  damages,  which 
request  was  refused  by  the  board,  and  an  attempted  appeal  from 
such  refusal  has  been  dismissed,  is  no  defense  to  an  action,  by  the 
owner  of  the  land  at  the  time  the  road  was  actually  opened,  to 
recover  his  damages  therefor. 

Rehearing  of  same  case  reported  cmte^  page  309. 

Error  from  the  district  court  for  Harlan  county.    Tried 
below  before  Adams,  J.    Judgment  below  reversed. 

John  Everaon  and  Flanshurg  &  Williams^  for  plaintiff 
in  error. 

A.  M.  Beresford,  contra.  * 

Barnes,  0. 

This  case  has  had  a  somewhat  eventful  history.  It  was 
first  tried  in  the  district  court  for  Harlan  county  some 
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.years  ago,  and  the  plaintifif  obtained  a  judgment  for  $200. 
Error  was  prosecuted  to  this  court;  the  judgment  was  re- 
versed and  the  cause  remanded  for  a  now  trial.  The 
ground  of  the  reversal  was  that  the  new  matter  of  de- 
fense pleaded  in  the  answer  was^  not  denied,  no  reply 
having  been  filed  to  said  answer.  When  the  case  was  re- 
manded new  pleadings  were  filed  which  raised  new  issues, 
to  which  our  former  decision  has  no  application.  At  the 
second  trial  the  case  was  submitted  on  the  evidence  taken 
upon  the  first  trial,  together  with  additional  testimony 
introduced  on  the  part  of  both  the  plaintifif  and  the  de- 
fendant. This  trial  resulted  in  a  judgment  for  the  defend- 
ant, from  which  the  plaintiff  prosecuted  error.  When 
the  case  came  before  this  court  the  second  time  it  was 
submitted  to  department  No.  3  of  the  commission,  and 
Albert,  C,  who  was  then  a  member  of  that  department, 
wTote  an  opinion  affirming  the  judgment  of  the  trial 
court  which  is  reported  ante^  page  309,  93  N.  W.  Rep., 
1001.  A  motion  for  a  rehearing  was  sustained,  and  the 
case  is  now  before  us  for  the  third  time.  It  will  appear 
from  the  opinion  of  the  learned  commissioner  that  he  over- 
looked the  fact  that  new  pleadings  had  been  filed  in  the 
case  before  it  was  tried  the  second  time,  and  that  neither 
the  issues  nor  the  evidence  were  the  same  as  those  passed 
upon  in  Harlan  County  v.  Hogsett^  60  Neb.,  362,  hence 
the  rehearing.  We  are  now  called  upon  to  decide  this  case 
as  though  it  were  before  us  for  the  first  time. 

The  record  discloses  that  on  or  about  the  14th  day  of 
November,  1892,  the  board  of  supervisors  of  Harlan 
county,  the  defendant  herein,  attempted  to  establish  a 
public  highway  over  and  across  section  16,  township  1 
north  of  range  18  west  in  said  county ;  that  at  the  time  said 
proceedings  were  had  one  Henry  Stewart  was  the  owner 
and  in  possession  of  the  land  in  question  under  a  contract 
of  purchase;  that  nothing  was  done  towards  opening  the 
road  from  that  time  until  the  spring  or  summer  of  1894 ; 
that  meanwhile  the  plaintiff  had  purchased  the  land  of 
Stewart^  had  obtained  an  assignment  of  his  contract  and 
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his  right  of  action  herein,  and  had  entered  into  possession 
of  the  premises.  When  the  attempt  was  made  to  open  the 
road,  plaintiff  filed  his  claim  with  the  county  board  asking 
for  damages  to  the  amount  of  ^fOOO  by  reason  of  the  loca- 
tion and  establishment  of  said  highway;  his  claim  was  re- 
jected, and  he  appealed  to  the  district  court  with  the  result 
above  stated.  The  record  discloses  that  no  provision  was 
ever  made  to  pay  for  the  land  actually  taken  for  the  high- 
way, or  the  damages  to  the  balance  v)f  the  tract;  that 
neither  Stewart  nop  the  plaintiff  have  ever  been  paid  any- 
thing on  that  account;  that  no  assessment  of  any  tax,  op 
appropriation  of  money  in  any  manner,  has  ever  been  made 
by  the  county  to  pay  the  plaintiff  or  the  said  Stewart 
therefor. 

It  is  settled  beyond  question,  by  many  decisions  of  this 
court,  that,  before  private  property  can  be  taken  or  ap- 
propriated for  public  use,  steps  must  be  taken  in  the  man- 
ner prescribed  by  law  to  appraise  the  damages  occasioned 
by  such  taking  and  provide  for  their  payment.  Propst  v. 
Cass  Countj/,  51  Neb.,  736;  Livingston  v.  Board  of  County 
ConinuHsioncvs  of  Johnson  County ,  42  Neb.,  277;  Welton 
V.  Dickson y  38  Neb.,  767;  Lcicis  v.  City  of  Lincoln,  55  Neb., 
1.  An  order  of  the  county  board  (  tablishing  a  road  does 
not  pass  the  title  to  the  land;  it  simply  locates  the  road; 
the  action  of  the  board  on  the  claim  for  damages  deter- 
mines the  amount  which  the  county  shall  pay  for  taking 
and  damaging  the  private  property  for  public  use,  and 
until  the  county  pays  such  damages  no  title  passes.  It 
is  only  the  payment  of  the  damages,  or  the  providing  of  a 
fund  in  a  proper  nu!uner  for  such  payment,  that  complies 
with  the  constitutional  requirements.  " 

In  Propst  V.  Cass  (  nty,  supra,  it  was  said:  "To  give 
section  21  of  r  Mcle  1  of  the  constitution  full  efifect  it  is 
necessary  that  a  corporation  which  purposes  to  appropri- 
ate private  property  for  public  use  shall  take  such  steps 
as  may  be  necessary  to  determine  the  amount  of  damages 
resulting  from  such  appropriation,  and  provide  payment 
therefor.    This  duty  should  be  in  no  way  dependent  upon 
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whether  or  not  a  claim  for  damages  has  been  filed  by  the 
person  whose  property  is  to  be  taken.  If  the  amount  of 
damages  assessed  for  the  taking  of  the  property  is  deemed 
by  the  property  owner  inadequate,  he  may  make  a  showing 
of  that  inadequacy  before  the  county  commissioners,  who 
are  authorized  by  section  26,  chapter  78,  Compiled  Stat- 
utes [Annotated  Statutes,  section  6029],  to  increase  the 
amount  allowed  by  the  appraisers,  and  thereafter  may 
exercise  his  right  of  appeal;  but  in  the  first  instance  he 
is  not  required  to  take  affirmative  action  as  a  condition 
upon  which  depends  his  right  of  comi)ensation  for  taking 
his  property  for  public  use." 

In  Hodges  v.  Board  of  Supervisors  of  Seward  County, 
49  Neb.,  666,  the  court  (speaking  of  the  constitution) 
said:  "It  requires  that  where  private  property  is  taken 
or  damaged  for  public  use,  just  compensation  must  be  as- 
certained and  paid  before  the  appropriation.  That  this 
rule  applies  to  counties  and  municipalities  exercising  the 
right  of  eminent  domain  has  been  frequently  asserted  by 
this  court,  and  it  is  too  well  settled  to  require  di^cussion.'^ 
There  must  be  an  absolute  provision  for  the  payment  of 
these  damages,  or  the  property  can  not  b<;  appropriated. 

In  this  case  it  appears  that  there  has  been  no  such  pro- 
vision made,  neither  has  there  been  any  payment  to  any 
one  of  the  damages  caused  by  the  location  of  the  road  in 
question.  It  also  appears  on  the  face  of  the  record  of  the 
proceedings  of  the  board  of  county  commissioners  which 
was  introduced  by  the  defendant  as  a  part  of  its  evidence 
on  the  trial  in  the  district  court  that  the  board  was  with- 
out jurisdiction  to  make  the  order  locating  or  establishing 
the  highway  in  question.  It  follows  that  the  plaintiff 
might  have  enjoined  the  opening  of  the  road  when  such 
proceeding  was  attempted.  He  did  not  choose  to  pursue 
that  remedy  but  brought  this  action  to  recover  his  dam- 
ages for  the  wrongful  and  unauthorized  acts  of  the  de- 
fendant in  appropriating  his  land  for  the  highway.  That 
this  form  of  action  was  proper  and  can  be  maintained 
there  can  be  no  question.    The  owner  of  land  across  which 
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a  road  has  been  established  may  sue  for  damages  occa- 
sioned by  the  trespass  where  no  proceedings  whatever  have 
been  had  for  ascertaining  the  value  of  the  property  taken, 
and  the  injury  to  his  freehold  has  not  been  ascertained  and 
paid.  Omaha  &  N.  W,  B.  Co.  v.  Menk,  4  Neb.,  21 ;  Ray  v. 
Atchison  d  N.  B.  Co.,  4  Neb.,  439;  Douglas  County  v. 
Taylor,  50  Neb.,  535. 

This  brings  us  to  the  matters  of  defense,  but  one  of 
which  requires  our  attention.  It  is  alleged  in  the  defend- 
ant's answer  that  Henry  Stewart,  the  owner  of  the  land 
when  the  proceedings  of  the  board  were  had,  filed  a  claim 
before  said  board  for  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  location  of  the  road,  which  was 
rejected;  that  he  appealed  from  the  action  of  the  board 
and  afterwards  dismissed  his  appeal;  that  he  thereby 
waived  his  right  to  recover  any  damages  against  the 
county,  and  that  such  waiver  is  a  defense  against  the 
plaintiff's  right  to  recover  herein.  On  the  trial  the  de- 
fendant failed  to  make  proof  of  this  defense  as  alleged  in 
its  answer.  The  record  discloses  that  at  the  time  the  pro- 
ceedings were  had  before  the  county  board  looking  to  the 
establishment  of  the  road,  and  at  the  time  the  notice  was 
published  requiring  land  owners  to  file  their  claims  for 
damages,  Stewart  was  a  non-resident  of  the  state ;  that  he 
had  no  notice  of  the  proceedings  in  time  to  file  his  claim 
before  the  expiration  of  the  time  fixed  by  the  notice  for 
that  purpose;  but  that  on  the  14th  day  of  November  fol- 
lowing, and  on  the  day  when  the  order  locating  the  road 
was  made,  he  made  an  application  through  Mr.  Flansburg, 
his  attorney,  for  leave  to  file  his  claim  for  damages;  that 
the  board,  acting  under  the  advice  of  the  county  attorney, 
refused  to  grant  him  that  privilege.  It  also  appears  that 
he  attempted  to  appeal  from  the  order  refusing  him  the 
right  to  even  present  his  claim ;  that  after  he  had  sold  the 
land  to  the  plaintiff  he  dismissed  such  attempted  appeal 
and  disclaimed  any  interest  in  the  matter.  So  it  appears 
that  no  claim  for  damages  was  ever  filed  by  Stewart,  while 
he  owned  the  premises;  that  the  board  never  passed  upon 
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the  merits  of  any  such  claim  by  either  allowing  or  reject- 
ing it.  This  being  true,  if  the  defendant  had  attempted  to 
open  the  road  while  Stewart  owned  the  land  he  could  have 
enjoined  such  proceeding  until  his  damages  were  ascer- 
tained and  paid ;  or  he  could  have  waived  the  irregularities 
and  want  of  jurisdiction  in  the  board  to  locate  the  road, 
and  sued  in  trespass  to  recover  the  amount  of  his  damages. 
Stewart  having  sold  the  land  before  any  attempt  was  made 
to  open  the  road,  and  assigned  his  contract  and  all  his 
rights  thereunder  to  the  plaintiff,  it  follows  that  when  the 
road  was  actually  opened  the  land  belonged  to  the  plain- 
tiff; it  was  his  property  that  was  appropriated;  the  right 
to  recover  the  damages  therefor  was  fully  vested  in  him, 
and  Stewart's  attempt  to  file  a  claim  for  damages  is  no 
bar  to  the  prosecution  of  this  action.  It  would  seem  that 
the  trial  court,  and  also  the  learned  commissioner  who 
wrote  the  former  opinion,  were  misled  by  the  obiter  state- 
ment of  NoRVAL,  J.,  contained  in  the  opinion  in  Harlan 
County  V.  Hogsett^  60  Neb.,  362,  in  which  he  said:  "Dam- 
ages for  lands  appropriated  for  a  highway  accrue  at  the 
date  of  the  condemnation  proceedings  without  regard  to 
the  time  when  the  road  is  actually  opened."  In  other 
words,  the  appropriation  dates  at  the  time  of  the  condem- 
nation proceedings.  This  may  be  correct  in  some  in- 
stances, but  it  is  not  the  rule  in  all  cases;  especially  is  it 
true  that  it  has  no  application  to  the  facts  in  the  case  at 
bar  because  no  condemnation  proceedings  such  as  are 
contemplated  by  the  law  were  ever  had  in  this  case. 

The  rule  announced  in  the  case  of  Lewis  v.  City  of  lAn- 
coin,  supra,  applies  here,  and  is  as  follows : 

"A  resolution  adopted  by  a  board  of  county  commis- 
sioners purporting  to  establish  a  section-line  road,  within 
the  county  for  which  they  are  acting,  is  valid  as  a  pre- 
liminary order;  but  before  such  road  can  be  actually 
opened  there  must  be  a  proceeding  upon  proper  notice 
to  ascertain  damages. 

"Under  section  21,  article  1,  of  the  constitution,  which 
declares  'The  property  of  no  person  shall  be  taken  or 
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damaged  for  public  use  without  just  compensation  there- 
for/ a  landowner  can  not  be  required  to  surrender  his 
land  for  public  use  until  his  damap^es  are  first  ascertained 
and  either  paid  or  proper  provision  made  for  their  pay- 
ment." 

It  follows  that  in  the  case  at  bar  there  could  be  no  ap- 
propriation of  the  plaintiff's  land  until  the  road  was 
actually  op(^»ned,  and  until  then  the  land  was  not  taken 
for  -public  use.  Propst  v.  Cass  County,  supra;  Livingston 
V,  Board  of  County  Commissioners  of  Johnson  County, 
supra;  Bohlman  v.  The  Green  Bay  d  L,  P.  R,  Co.,  30  Wis., 
105;  Wheeler  v.  The  Essex  Public  Road  Board,  39  N.  J. 
Law,  291;  Pearson  v,  Johnson,  54  Miss.,  259;  The  City  of 
Chirof/o  V.  Barbiati,  80  111.,  482;  Bensley  v.  The  Mountain 
Lake  Water  Co.^  13  Cal.,  306 ;  State  v.  Cincinnati  d  L  R. 
Co,,  17  Ohio  St.,  103. 

Under  the  facts  disclosed  by  the  record  the  plaintiff  was 
entitled  to  recover  at  least  the  actual  value  of  his  land 
taken  for  public  use  by  the  opening  of  the  road  in  ques- 
tion. We  therefore  recommend  that  our  former  judgment 
be  vacated,  that  the  judgment  of  the  district  court  be  re- 
versed and  the  cause  remanded  for  a  new  trial. 

GlanviIiLB,  C,  concurs. 

Beversed  and  remanded. 


Archibald  S.  Sands  bt  al.,  appellants,  v.  Henry  Gund 

BT  AL._,  appellees. 

FnjED  Maboh  4,  1903.    No.  12,669. 

Commissioner's  opinion.    Department  No.  3. 

Pleading:  Petition:  What  it  Must  Contain.  A  petition  which  does 
not  allege  that  the  defendant  has  violated  any  law  or  contract,  or 
caused  any  injury  or  done  any  wrong  or  withheld  any  right  or 
been  guilty  of  any  negligence  or  has  threatened  or  Is  about  to  do 
any  such  thing,  does  not  state  a  cause  of  action. 


I 
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Appeal  from  the  district  court  for  Saline  county.  Tried 
below  before  Stubbs,  J.    Affirmed. 

F.  I.  Fo88j  A.  S.  Sands ^  B.  V.  Kohout  and  R.  D.  Brown, 
for  appellants. 

J.  H.  Grimm  d  8on^  contra. 

Ames,  O. 

The  petition  in  this  action  sets  out,  with  a  prolixity  too 
great  to  be  copied  here,  the  following  essential  facts :  On 
the  18th  day  of  October,  1901,  the  Blue  Valley  Bank,  a 
banking  corporation  organized  under  the  laws  of  this 
state,  went  into  liquidation  because  of  the  expiration  of 
the  term  of  its  charter.  At  that  time  Henry  Gund  was 
the  president,  a  member  of  the  board  of  directors,  and  a 
large  stockholder  in  the  bank,  and  was  obligated  to  it  upon 
a  promissory  note,  also  signed  by  another,  for  the  prin- 
cipal sum  of  14,841.50,  and  accrued  interest  for  several 
years.  Within  about  two  and  one-half  months  after  the 
bank  had  ceased  to  do  business,  or  on  the  31st  day  of  De- 
cember, 1901,  the  board  of  directors,  as  trustees  under  the 
statute,  had  proceeded  so  far  in  winding  up  its  affairs  that 
they  had  paid  all  its  depositors  and  creditors  and  had  on 
hand  sufficient  funds  to  return  to  its  stockholders  70  per 
cent,  of  the  par  value  of  their  shares.  On  the  latter  date 
all  of  the  stockholders  entered  into  a  written  agreement  of 
which  the  following  is  a  copy. 

^*It  is  agreed  between  the  stockholders  of  Blue  Valley 
Bank  that  a  dividend  of  70  per  cent,  shall  be  paid  to  stock- 
holders at  once  on  presentation  of  stock  certificates  to  E. 
Ballard  for  indorsement,  and  out  of  said  dividend  shall  be 
charged  any  note  held  by  the  bank  against  such  stockhold- 
ers, including  notes  of  Sasek-Prokop  &  Co.  against  A.  S. 
Sand^  to  the  amount  of  f  1,225.84  and  no  money  shall  be 
paid  any  shareholder  till  his  indebtedness  to  the  bank  is 
paid.''  . 

Pursuant  to  this  agreement  the  trustees  made  payments 
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to  and  settlements  with  all  of  the  Btockholders  except 
Gund,  but  retained  and  still  retain  the  dividend  appli- 
cable to  his  shares  to  an  amount  exceeding  the  snm  due 
upon  his  note,  because  of  bis  refusal  to  permit  the  latter 
to  be  applied  upon  it. 

On  the  25th  day  of  January,  1902,  ndfhin  less  than  a 
month  after  the  expcution  of  the  above  quoted  agreement, 
the  plaintiffs  in  error,  who  were  owners  of  certain  shares 
of  stock  in  the  bank,  after  having  demanded  of  the  trus- 
tees that  they  prott'cd  by  action  to  recover  the  sum  due 
upon  tlie  note,  begun  this  suit  by  a  petition  alleging  the 
foregoing  facts,  and  praying  that  the  trustees  be  removed 
from  their  office,  and  that  a  receiver  or  trustee  be  ap- 
pointed by  the  court  with  authority  to  conclude  the  wind- 
ing up  and  settlement  of  the  affairs  of  the  bank,  and  for 
an  order  commanding  one  E.  Ballard,  one  of  said  trustees, 
(o  indorse  the  amount  of  the  note  upon  the  certificates  of 
stock  of  the  said  Gund,  in  payment  by  so  much  of  said  70 
I»er  cent,  dividend,  or  in  case  of  Ballard's  neglect  or  refusal 
requiring  the  receiver  so  to  be  apj>ointed  so  to  do,  and  for 
general  ri-lief.  The  trial  court  sustained  a  general  de- 
murrer to  the  petition  and  dismissed  the  action  and  the 
plaintiffs  prosecute  error. 

It  does  not  appear  from  the  petition  that  the  trustees 
have  been  in  any  way  extravagant  or  negligent  or  dilatory 
in  the  performance  of  the  duties  of  their  office,  or  that  they 
have  violated  any  law  or  contract  or  caused  any  injury  or 
d'lne  any  wrong  or  withheld  any  right,  or  that  they  have 
threatened  or  are  about  to  do  any  such  thing.  At  least 
i^ome  one  of  these  elements  is  essential  to  a  cause  of  action. 

It  is  recommended  that  the  judgment  of  the  district 
court  he  affirmed. 


L 


DuFFiB  and  Albeet,  CO.,  concur. 
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Prank  E.  Moores  v.  Medora  Allayne  Jones. 

Filed  Mabcu  4,  1903.    No.  12,683. 
Commissioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:    Assignments:    New  Trial,  Motion  fob,  Oveb- 

BULiNO.    Qandy  v.  Cummins,  64  Neb.,  312,  89  N.  W.  Rep.,  777,  and 
Achenbach  v.  Pollock,  64  Neb.,  436,  90  N.  W.  Rep.,  304,  followed. 

2.  Appeal  and  Error:    Assignments  Fbivolous.    Assignments  of  error 

held  without  merit  and  frivolous. 

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  Fawcett,  J.    Affirmed. 

Dexter  L.  Thomas,  for  plaintiff  in  error. 

J.  C.  Kinsler  and  W.  K.  Amickj  contra. 

Pound,  0. 

But  two  errors  are  argued;  one  that  the  evidence  does 
not  establish  plaintiff's  ownership  of  the  note  sued  on,  the 
other  that  the  judgment  recites  it  is  to  draw  interest  at 
seven  per  cent,  per  annum. 

There  is  no  assignment  of  error  in  overruling  the  mo- 
tion for  a  new  trial,  so  that  the  first  point  would  not  be 
before  us,  if  it  had  any  merit.  Oandy  v.  Cummins,  64  Neb., 
312,  89  N.  W.  Rep.,  777;  Achenbach  v.  Pollock,  64  Neb., 
436,  90  N.  W.  Rep.,  304.  But  it  has  none.  Plaintiff  sues 
on  a  note  given  to  her  husband  in  his  lifetime,  which  she 
received  as  a  distributee  of  his  estate.  Aside  from  the 
presumption  arising  from  her  possession  and  production 
of  the  note,  the  evidence  that  it  passed  to  her  in  due  course 
of  administration  is  full  and  complete,  and  there  is  noth- 
ing to  the  contrary. 

The  other  point  is  settled  by  section  4,  chapter  44,  Com- 
piled Statutes ;  Connecticut  Mutual  Life  Insurance  Co.  v. 
Westerhoff,  58  Neb.,  379 ;  Eavemeyer  v.  Paul,  45  Neb.,  373. 
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•    The  proceedings  in  error  are  without  merit  and  frivo- 
louB  and  we  recommend  that  the  judgment  be  alBftrmed. 

Babn£S  and  Oldham,  CO.,  concur. 

Affibmed. 


James  I.  Gumaer^  appellee,  v.  William  T.  Day  et  al.^ 

APPELLANTS. 

Filed  March  4,  1903.    No.  12,686. 

Commissioner's  opitiion.     Department  No.  3. 

Contracts:  Construction:  Title  to  Rebate:  Sale  of  Government 
Lanp:  Rehale  by  Purchaser:  Rebate  by  Government.  Appellee 
purchased  certain  lands  from  the  United  States  at  a  price  much 
above  their  appraised  value,  paying  one-fourth  of  the  purchase 
price  in  cash.  Before  any  further  payments  had  been  made  he 
sold  part  of  the  lands  to  appellants  who.  in  addition  to  a  cash  pay- 
ment, agreed  to  assume  and  pay  to  the  government  the  unpaid 
three-fourths  of  the  original  purchase  price.  Prior  to  this  s^'^ 
appellee  and  other  purchasers  of  like  lands  were  pressing  a  claim 
to  have  the  government  remit  from  the  purchase  price  of  their 
lands  all  sums  in  excess  of  the  appraised  value  thereof  and  as  a 
part  of  the  contract  of  sale  from  appellee  to  appellants  it  was 
agreed  that  if  the  government  should  make  this  rebate  appellee 
was  to  receive  one-half  thereof  or  of  any  amount  of  which  rebate 
should  be  granted.  Held,  That  the  contract  was  valid  and  should 
be  enforced. 

Appeal  from  the  district  (*oiirt  for  Gage  county.  Tried 
below  before  Letton,  J.    Affirmed, 

Hugh  J,  Dohbs  and  A,  1).  MrCandJcss,  for  appellants. 

Certainty  in  regard  to  time  is  required  in  contracts  in 
r  rder  to  make  them  valid. 

Ordinary  Contracts. — Bishop,  Contracts,  section  390; 
Sclnraivbeck  r.  Smith,  77  Md.,  314;  Wells  v.  Alexandre,  15 
L.  R.  A.  [N.  Y.],  218;  Pi^el  r.  Imperial  Mutual  Life  Ins. 
Co.,  43  L.  R.  A.  [Md.],  219;  Hall  v.  First  National  Bank, 
4t4t  L.  R.  A.  [ifass.],  319;  Darie  r.  The  Lumherman's  Min- 
ing Co.j  93  Mich.,  491;  Qelston  v.  Higmund,  27  Md.,  334, 
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343;  Fairplay  School  Township  v.  O'Neil,  127  Ind.,  95; 
Thomson  v.  Gortner,  73  Md.,  474;  Cummer  v.  ButtSy  40 
Mich.,  322;  Barnard  v.  Gushing ^  4  Met.  [Mass.],  230;  Nel- 
son V.  Von  Bonnhorstj  29  Pa.,  352 ;  3  Am.  &  Eng.  Ency. 
Law  [1st  ed.]j  842  and  notes. 

Biixa  AND  Notes. — Dorsey  v.  Wolffs  142  111.,  589 ;  (7am- 
wright  v.  Gray,  127  N.  Y.,  92;  1  Daniels,  Negotiable  In- 
struments [4th  ed.],  sections  41,  46;  Burgess  v.  Fairbanks, 
83  Cal.,  215;  Munez  v.  Dautel,  19  Wall.  [U.  S.],  560;  Guy- 
man  V.  Burlmgame,  36  111.,  201;  Specht  v.  Biendorf,  56 
Neb.,  553;  Eldred  v.  Malloy,  2  Colo.,  320;  Haskell  v.  Lam- 
herty  16  Gray  [Mass.],  592;  Grant  v.  Wood^  12  Gray 
[Mass.],  220;  Hushamd  v.  Epling,  81  111.,  172;  Corbett  v. 
Georgia y^  Ga,,  287;  Brooks  v.  Ear  graves  y  21  Mich.,  254; 
American,  Exchange  Bank  v.  Blanchardy  7  Allen  [Mass.], 
333;  Tompkins  v.  Ashbyy  6  B.  &  C.  [Eng.],  541;  Mclanotte 
V.  TeasdalCy  13  M.  &  W.  [Eng.],  216;  Ellis  v.  Ellis y  Gow. 
[Eng.],  216;  Roberts  v.  PeakCy  1  Burr  [Eng.],  323;  Shel- 
ton  V.  Bruce y  9  Yerg.  [Tenn.],  24;  Salinas  v.  WHghty  11 
Tex.,  572;  Ooolidge  v.  RuggleSy  15  Mass.,  387. 

Mortgages. — ^The  same  rule  should  apply  to  mortgages, 
especially  where,  as  in  this  case,  no  note,  bond,  or  other 
contemporaneoils  writing  accompanies  the  mortgage.  The 
definitions  of  a  mortgage  in  the  following  citations  in- 
dicate thatthe  time  for  payment  thereof  must  be  fixed  and 
certain.  Fisher,  Mortgages,  2;  Montgomery  v.  Bruere,  4 
N.  J.  Law,  295;  1  Jones,  Mortgages  [5th  ed.],  section  75. 

L.  M.  Pemberton,  contra, 

DUFPIE,  O. 

March  3,  1881,  the  congress  of  the  United  States  pro- 
vided for  the  sale  of  the  Indian  reservation  in  Gage  county. 
The  land  was  appraised  at  f5  per  acre.  At  the  sale  the 
appellee  bid  in  a  quarter  section  of  this  land  at  f  13.50  per 
acre,  being  f 8.50  more  than  the  appraised  value  thereof. 
He  paid  one-fourth  of  the  purchase  price  of  said  land,  re- 
ceiving a  certificate  from  the  receiver  of  the  United  States 
25 
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land  office  showing  his  purchase,  and  the  payment  of 
twenty-five  per  cent,  of  the  purchase  price.  He  took  pos- 
session of  the  land,  living  on  and  improving  the  same  tintil 
Fehruary  13,  1891,  when  he  sold  the  sonth  half  of  said 
quarter  section  to  the  appellants.  At  this  time  he  had 
only  paid  twenty-five  per  cent,  of  the  amount  for  which 
the  land  was  sold,  and  the  appellants  took  a  deed  to  the 
eighty  acres  sold  to  them  subject  to  the  payment  of  the 
amount  then  due  the  United  States  for  principal  and  in- 
terest, which  was  fixed  upon  by  the  parties  as  the  sum  of 
11,108.64.  This  sum  the  appellants,  assumed  and  agreed 
to  pay  to  the  United  Htates  as  a  part  of  the  purchase  price 
of  said  land.  It  will  be  noticed  that  the  appellee  pur- 
chased the  land  from  the  United  States  in  1883  and  that 
he  sold  the  eighty  acres  to  the  appellants  in  1891,  Be- 
tween the  date  of  his  purchase  ami  sale  of  the  land  an 
effort  had  been  made  by  the  several  purchasers  of  the  Otoe 
reservation  to  procure  from  the  United  States  a  rebate  on 
Ihe  amount  at  which  they  had  bid  in  tlie  land,  reducing 
said  amount  to  the  appraised  value  thereof.  In  other 
words,  the  claim  was  made  that  the  United  States  was 
entitled  to  demand  and  receive  from  the  purchasers  the 
appraised  value  of  the  land  and  not  the  amount  at  which 
it  was  sold  at  the  sale.  This  claim  was  being  pressed  at 
the  time  the  appellee  sold  the  land  to  the  appellants  and 
as  one  of  the  conditions  of  the  sale  it  was  agreed  between 
the  parties  that  if  the  United  States  should  grant  the  re- 
bate demanded  by  the  purchasers,  or  any  jiart  thereof,  the 
appellee  should  be  entitled  to  one-half  tlie  amount  of  said 
icliate  and  the  appellants  should  he  entitled  to  the  other 
iiiilf,  a  mortgage  to  this  effect  being  made  upon  the  land 
in  favor  of  appellee.  Some  time  before  the  final  purchase 
j>rice  was  paid  to  the  government,  the  congress  of  the 
United  States  enacted  a  statute  allowing  the  rebate  to  the 
purchasers  of  these  lands,  which  amounted  in  the  case  of 

tlie  land  nnder  consideration  to  $ ,  and  an  action 

was  brought  by  the  appellee  to  foreclose  the  mortgage  and 
recover  from  the  apj)ellants  one-half  of  this  amount.   The 
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district  court  awarded  judgment  for  the  amount  claimed 
and  from  this  judgment  the  appellants  have  taken  an  ap- 
peal to  this  court. 

From  the  above  statement  it  will  be  observed  that  the 
appellee  was  the  owner  of  certain  lands  for  which  he  had 
bid  a  certain  amount.  At  the  time  of  the  sale  to  the  ap- 
pellants a  claim  was  being  made  and  pressed  against  the 
general  government  for  a  rebate  of  the  purchase  price 
from  the  amount  bid  on  said  land  to  the  amount  at  which 
the  land  was  appraised.  In  the  contract  of  sale  it  was 
agreed  that  if  said  rebate  or  any  part  thereof  was  allowed 
by  the  government  of  the  United  States  that  each  party  to 
the  contract  should  be  entitled  to  one-half  of  said  rebate. 
We  discover  nothing  unreasonable  or  unfair  in  such  con- 
tract. The  claim  made  by  the  appellants  that  the  con- 
tract is  void  for  the  reason  that  no  time  of  payment  is 
fixed  cannot  be  supported.  The  time  of  payment  contem- 
plated by  the  parties  was  at  or  before  the  final  payment 
for  the  laud  should  be  made  to  the  United  States  govern- 
ment. 

The  condition  of  the  contract  is  that  "William  T.  Day 
and  Sarah  Day  agree  to  pay  to  said  James  I.  Gumaer  one- 
half  of  the  amount  so  remitted  whether  the  amount  is 
more  or  less  than  the  above  described  sum;  but  in  case 
the  said  government  refuses  to  remit  any  portion  of  said 
purchase  price  and  said  William  T.  Day  and  Sarah  Day, 
their  heirs  and  assigns,  are  compelled  to  pay  the  whole 
'  of  the  original  purchase  price  and  interest  still  remaining 
unpaid,  then  and  in  that  case  this  mortgage  shall  be  void 
and  of  no  effect  and  nothing  whatever  shall  be  due 
thereon." 

The  undoubted  intent  of  the  parties  was  to  allow  to  the 
appellee  one-half  the  amount  that  should  be  remitted  by 
the  government  from  the  purchase  price  bid  for  said  land. 
It  is  true  that  the  time  of  payment  was  indefinite.  It  was 
when  the  government  should  remit  any  amount  from  the 
purchase  price.  Had  the  intention  of  the  parties  been  to 
fix  a  different  date  the  language  would  have  been  different. 
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In  such  case  the  agreement  would  have  been  to  pay  to  the 
appellee  one-half  the  amount  which  the  government  should 
ultimately  refund  to  the  holder  of  the  title  to  the  land. 
By  using  the  word  "remit"  the  parties  evidently  intended 
to  fix  the  time  of  payment  at  or  before  the  time  of  final 
payment  of  the  purchase  price.  In  other  words,  the  con- 
tract to  divide  the  amount  remitted  by  the  government 
was  confined  to  a  date  at  or  prior  to  the  date  on  which 
the  last  payment  to  the  governmert  should  be  demanded, 
which  was  a  date  which  must  at  some  time  accrue  in  the 
future.  We  think  that  the  contract  was  not  void  from 
uncertainty  and  that  the  decree  of  the  district  court  should 
be  afllrmed. 

AiiBBET  and  Ambs^  CO.,  concur. 

Affirmed. 


Wencel  a.  Kitzbergeb  v.  The  Chicago,  Rock  Island  & 

Pacific  Railway  Company. 

Fn.ED  Mabch  4,  1903.    No.  12,688. 
Commissioner's  opinion.    Department  No.  1. 

1.  Negligence:     Instructions  as  to  Degree:     Evidence  Supports  Find- 

ings: Appeal  and  Error.  While  no  degrees  of  negligence  are 
recognized  in  this  state  and  the  use  in  instructing  a  jury  of  the 
word  "slight"  to  characterize  either  negligence  or  contributory 
negligence  is  not  approved,  where  the  finding  of  the  jury  is  amply 
supported  by  evidence,  a  judgment  will  not  be  reversed  on  account 
of  such  use  of  the  word. 

2.  Bailroads:     Operation:     Damages:     Knowledge  of  Danger  by  In- 

jured, a  trackman  on  a  railroad,  whose  opportunities  to  observe 
any  of  the  dangers  incident  to  his  employment  are  as  good  as  are 
those  of  his  foreman,  is  not  at  liberty  to  rely  upon  the  foreman 
entirely  for  his  safety.  He  should  call  attention  to  dangers  ob- 
served by  him. 

Error   from   the   district   court   for    Douglas   county. 
Tried  below  before  Keysob,  J.    Affirmed. 
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E.  T.  Famsivorth  and  J.  L.  Kaley,  for  plaintiff  in  error. 

The  court  erred  in  refusing  to  give  the  instruction 
copied  in  full  in  the  opinion  herein,  relating  to  the  negli- 
gence of  the  company  through  its  foreman.  Chicago^  8t. 
/^^  M.  d  0.  B.  Co.  V.  Lnmdstrom,  16  Neb.,  254;  Burlington 
db  M.  R.  R.  Go.  V.  Crockett,  19  Neb.,  at  page  145;  8ioux 
City  d  P.  jB.  Co.  v.  Smith,  22  Neb.,  775;  Crystal  Ice  Co.  v. 
Sherlock,  37  Neb.,  at  page  21 ;  Union  P.  R.  Co.  v.  Erickson, 
41  Neb.,  1 ;  Omaha  d  R.  Y.  R.  Co.  v.  Krayenhuhl,  48  Neb., 
553. 

M.  A.  Low,  W.  F.  Evans  and  Woolworth  d  McHugh, 
contra. 

The  work  of  a  section  man,  in  its  nature  and  character, 
is  such  that  he  necessarily  assumes  risks  from  passing 
trains  properly  operated.  So,  as  a  matter  of  law,  any  risk 
in  connection  with  the  passage  of  this  train,  was  one  of  the 
ordinary  risks  of  the  employment  into  which  the  plaintiff 
entered  and  the  company  is  not  liable.  International  d 
G.  N.  R.  Co.  V.  Arias,  30  S.  W.  Rep.  [Tex.],  446;  Ixirson 
V.  St.  Paul,  M.  d  M.  R.  Co.,  45  N.  W.  Rep.  [Minn.], 
722;  01SO71  v.  St.  Paul,  M.  d  M.  R.  Co.,  35  N.  W.  Rep. 
[Minn.],  866;  Railtvay  Co.  v.  Leach,  41  Ohio  St.,  388; 
McGrath  v.  New  York  d  N.  E.  R.  Co.,  18  Am.  &  Eng.  R. 
Gases,  5;  Pennsylvania  R.  Co.  v.  Wachter,  60  Md.,  395; 
International  d  G.  R.  Co.  v.  Hester,  21  Am.  &  Eng.  R. 
Cases,  537;  Hughes  v.  Winona  d  St.  P.  R.  Co.,  27  Minn.,  at 
page  140 ;  3  Elliott,  Railroads,  page  2048,  section  1298. 

Bastings^  0* 

Plaintiff  in  this  case  commenced  his  action  in  the  dis- 
trict court  for  Douglas  county  against  the  defendant  com- 
pany, asking  judgment  in  the  sum  of  f  1,995  for  an  injury 
received  by  falling  in  a  jump  from  a  hand-car  while  work- 
ing as  a  trackman  or  section  laborer  on  defendant's  road. 
He  alleges  that  on  January  23,  1900,  the  defendant's  fore- 
man ordered  him  and  four  other  section  men  to  take  a 


3^6  NEBRASKA  REPORTS.     [tfNOPFiCiAL. 

Kltzberger  v.  Chicago,  R.  I.  &  P.  R.  Co. 

hand-car  at  Albright  and  start  southwestward  to  a  place 
of  work  about  three  miles  from  Albright ;  while  proceed- 
ing under  the  direction  of  the  foreman  and  after  they  had 
gone  about  two  miles  the  noise  of  an  approaching  freight 
train,  which  was  coming  on  its  regular  schedule  time,  was 
heard  behind  through  a  deep  cut  and  around  a  curve  along 
which  the  hand-car  was  proceeding;  that  plaintiff  and  the 
other  men  were  at  once  ordered  to  remove  the  hand-car 
from  the  track;  that  the  freight  train  was  coming  about 
thirty  miles  an  hour  and  close  behind;  that  the  brakes 
were  applied  to  the  hand-car,  but  the  tracks  were  frosty 
and  slippery  and  the  brakes  would  not  control  it,  and  the 
wheels  slipped  for  a  long  distance  on  the  tracks;  that 
there  was  no  sand  ujwn  the  hand-car  for  the  purpose  of 
placing  upon  the  track  and  the  hand-car  was  in  imminent 
danger  of  being  run  down  by  the  freight  train ;  that  plain- 
tiff was  on  the  rear  end  of  the  hand-car  and  after  using  all 
efforts  to  stop  it,  fearing  that  it  would  be  overtaken,  and 
knowing  that  his  life  was  in  danger,  without  fault  or  negli- 
gence, he  stepped  back  upon  the  ground,  and  in  so  doing 
fell  and  broke  his  left  wrist;  that  immediately  after  the 
plaintiff  stepped  off,  the  freight  train  came  up  and  the 
other  men  had  barely  time  to  remove  the  hand-car  from 
the  track.  He  savs  that  the  hand-car  was  defective,  un- 
safe  for  use  and  had  no  proper  brake;  that  it  was  negli- 
gence on  the  part  of  the  foreman  to  start  the  hand-car 
ahead  of  the  freight  train  knowing  that  by  its  schedule 
time  the  latter  would  immediately  overtake  the  hand-car ; 
that  the  company  was  negligent  in  using  the  car  without  a 
proper  brake  and  without  sand  or  appliances  for  stopping 
it,  and  negligent  in  not,  through  its  foreman,  stopping  the 
hand-car  much  sooner  and  while  the  freight  train  was  at 
a  safe  distance. 

The  defendant  admitted  the  receiving  of  an  injury  by 
plaintiff,  but  denied  that  it  was  the  result  of  any  careless- 
ness or  negligence  of  its  foreman,  but  alleged  that  the 
injury  was  caused  by  plaintiff's  own  carelessness  and 
negligence;  that  the  character  and  condition  of  the  hand- 
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car,  and  of  the  tracks  and  the  schedule  time  of  the  freiji:ht 
train^  were  all  known  to  the  plaintiff  and  he  assumed  all 
the  dangers  and  risks  incident  thereto  and  negligently  and 
carelessly  alighted  from  the  car  while  the  same  was  in 
motion  and  thereby  received  the  injury.  This  answer  was 
denied.  The  jury  returned  a  verdict  for  the  defendant. 
Motion  for  a  new  trial  was  filed  and  from  the  judgment 
rendered  on  the  verdict  the  plaintiff  brings  error.  The 
errors  complained  of  relate  wholly  to  instructions  given 
and  refused  by  the  trial  court. 

The  complaint  as  to  the  instructions  given  is  of  No.  1, 
which  contained  this  statement :  "Contributory  negligence 
is  any  degree  of  carelessness,  however  slight,  on  the  part 
of  a  person  injured  which  co-operates  in  producing  the 
injury  complained  of* ;  and  of  No.  3,  that  if  the  jury  found 
that  defendant's  negligence  was  the  direct  cause  of  plain- 
tiff's injury  they  should  return  a  verdict  for  the  plaintiff 
"unless  you  further  find  from  a  preponderance  of  the  evi- 
dence that  plaintiff  was  guilty  of  a  want  of  care  of  some 
degree,  however  slight,  which  contributed  to  the  happen- 
ing of  the  accident  in  question."  TV.v  "however  slight"  in 
these  two  instructions  is  claimed  to  be  error  calling 
for  a  reversal  of  the  case.  It  would  hardly  seem  so. 
The  jury  were  fully  and  carefully  instructed  in  several 
places  that  whoever  charges  carelessness  and  contributory 
negligence  must  establish  it  by  a  preponderance  of  the 
evidence.  They  were  also  told  what  would  constitute 
negligence  in  the  act  of  jumping  off.  While  a  large  num- 
ber of  cases  are  cited  from  this  court  discountenancing 
the  use  of  the  term  "slight"  in  negligence  cases,  it  is  not 
claimed,  and  could  not  be,  that  the  instructions,  taken  as 
a  whole,  did  not  fully  and  distinctly  apprise  the  jury  that 
contributory  negligence,  which  would  serve  to  defeat  the 
plaintiff's  claim,  must  be  such  as  would  aid  in  causing  the 
injury  complained  of.  The  evidence  seems  to  us  hardly 
sufficient  to  establish  negligence  on  the  part  of  the  defend- 
ant, and  it  seems  ample  to  sustain  a  finding  that  the  act  of 
plaintiff  in  stepping  off  the  car  was  not  in  the  exercise  of 
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due  caution  on  his  part.  The  plaintiff  himself  swears  that 
he  was  not  unaccustomed  to  stepping  back  from  the  car 
while  it  was  in  motion.  Another  workman  stepped  off  at 
the  same  time  and  was  not  injured,  and,  as  plaintiff  says, 
laughed  at  the  latter  for  his  fall.  Plaintiff  fell  between 
the  rails  striking  one  wrist  across  the  rail  at  that  side,  and 
so  fracturing  it;  he  then  arose,  followed  on,  still  between 
the  rails,  to  the  hand-car,  which  had  stopped  in  two  rails' 
length,  and  helped  to  lift  off  the  hand-car,  which  was 
safely  out  of  the  way  when  the  train  passed.  While  we 
do  not  wish  to  modify  anything  which  is  said  in  Village 
of  Ciilbertson  v.  Holliday^  50  Neb.,  229,  or  in  Missouri  P. 
R,  Co,  V,  Fox,  56  Neb.,  at  page,  749,  or  in  City  of  Friend  v. 
Burleigh^  53  Nob.,  at  page  680,  or  in  Omaha  Street  R.  Co.  v. 
Craig y  39  Neb.,  601,  as  to  degrees  of  negligence,  and  the 
use  of  the  term  "slight"  in  defining  or  describing  negli- 
gence or  contributory  negligence,  we  do  not  think  the 
verdict  of  this  jury  should  be  disturbed  because  of  these 
two  instructions. 

The  other  error  complained  of  is  the  refusal  of  the  fol- 
lowing instruction: 

"You  are  instructed  that  if  you  find  from  the  evidence 
that  the  section  foreman,  Logan,  had  power  and  authority 
^o  hire  and  discharge  the  section  hands,  including  the 
plaintiff,  and  that  said  Logan  had  charge,  control  and  di- 
rection over  said  section  hands  at  the  time  of  the  injury 
complained  of,  that  by  the  terms  of  their  hiring  or  agree- 
ment said  section  men  were  bound  to  obey  the  orders  of 
said  Logan,  and  that  at  the  time  and  under  the  circum 
stances  it  was  attended  with  unusual  and  peculiar  hazard 
to  proceed  to  ride  to  the  place  of  work  on  said  hand-car 
ahead  of  said  freight  train  without  stopping  said  car  in 
time  for  said  train  to  pass  it  on  account  of  the  approach- 
ing train,  that  Logan  knew  and  had  time,  the  power  and 
authority  and  ability,  to  notify  said  men  and  warn  them  of 
the  near  approach  of  said  train,  that  said  section  men  re- 
lied upon  said  Logan  to  give  said  notice  and  warning,  and 
that  he  failed  to  stop  said  car  in  time  for  the  men  thereon 


Vol.  4]  JANUARY  TERM,  1903.  329 

Kltiberger  t.  Chicago,  B.  I.  (k  P.  B.  Co. 

to  alight  with  safety,  and  that  in  consequence  thereof  the 
plaintiff  met  with  the  injury  complained  of,  then  in  that 
case  you  are  instructed  that  this  was  negligence  for  which 
the  defendant  company  was  responsible." 

It  was  not  error  to  refuse  to  give  this  instruction.  It 
involves  a  number  of  elements  which  do  not  appear  in  the 
present  case.  There  is  nothing  to  show  that  the  section 
men  were  relying  upon  their  foreman.  The  train  is  alleged 
to  have  been  on  schedule  time.  Plaintiff  says  that  as  they 
were  leaving  Albright  on  the  hand-car  they  saw  the  train 
coming  in.  He  also  says  its  whistle  was  heard.  There 
seems  nothing  to  warrant  an  instruction  authorizing  a 
verdict  on  the  basis  that  the  situation  of  the  section  men 
was  one  of  unusual  peril.  The  passage  of  trains  on  their 
regular  time  is  a  constant  incident  of  a  trackman's  em- 
ployment. 

This  refused  instruction  is  taken  substantially  from 
the  case  of  Chicago,  8t.  P.,  M.  d  0.  B.  Co,  v.  Lfundstrom, 

m 

16  Neb.,  254.  In  that  case  men  employed  on  a  construc- 
tion train  were  sent  by  their  conductor  to  widen  a  passage 
through  snow  in  a  deep  cut  where  they  could  not  climb 
out  While  there  they  were  struck  by  a  passing  train  of 
whose  coming  the  conductor  entirely  failed  to  warn  them. 
Such  failure  was  held  negligence  on  the  part  of  the  con- 
struction train  conductor  and  he  was  held  to  be  a  vice- 
principal  for  whose  acts  and  negligence  the  company  was 
liable.  The  men  were  under  his  orders.  They  were  sent 
by  him  where  they  could  not  look  out  for  their  own  safety 
and  he  neglected  the  commonest  precaution  to  warn  them. 
It  was  the  man's  duty  to  obey  the  conductor's  orders  un- 
less "their  execution  would  carry  him  into  palpable 
danger,''  says  the  opinion.  In  the  present  case,  whatever 
danger  there  was  could  be  seen  as  plainly  by  plaintiff  as 
by  the  foreman.  He  made  no  objection  to  starting  with 
the  hand-car,  nor  to  remaining  on  the  track  with  it  till  the 
brakes  were  applied.  If  there  was  danger,  it  was,  as 
plaintiff's  testimony  shows,  audible  and  visible,  if  not 
**palpable.'^  It  was  not  error  to  refuse  this  instruction 
under  the  evidence  in  this  case. 
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It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

KiBKPATRiCK  and  LoBiNGiER,  CO.,  concur. 

Affirmed. 


The  Nebraska  Loan  &  Trust  Company,  appellant,  v. 
Orson  S.  Haskell  et  ax..^  appetllbbs. 

FttED  Mabch  4,  1903.    No.  12,704. 
Commissioner's  opinion.    Department  No.  2. 

1.  Mortgages:    Foreclosure:    For  Part  of  Debt:    Effect  on  Lien.    If 

a  mortgage  is  foreclosed  as  to  a  portion  of  the  debt  secured,  all 
being  due,  and  all  the  mortgaged  property  is  sold,  third  persons 
are  justified  in  believing  that  the  remainder  has  been  paid,  and 
the  lien  of  the  mortgage  is  terminated  as  to  creditors  and  pur- 
chasers holding  under  the  foreclosure  sale. 

2.  Mortgage:    Foreclosure:    For  Part  of  Debt:    Redemption:    Effect 

ON  Lien.  But  if,  on  foreclosure  as  to  a  portion  or  an  installment, 
the  mortgagor  redeems  before  sale  under  the  decree,  it  is  as  if 
there  had  been  no  foreclosure,  and  foreclosure  may  be  had  and 
the  land  may  be  sold,  subsequently,  for  satisfaction  of  the  other 
installments. 

3.  Mortgages:    Foreclosure:  For  Part  of  Debt:    Irregularities:    Cor- 

rection. Error  or  irregularity  in  foreclosing  a  mortgage  as  to 
interest  coupons  only,  subject  to  the  principal  note,  the  record 
showing  that  the  principal  note  was  held  by  the  plaintiff  and  was 
due,  can  be  availed  of  only  in  direct  proceedings  for  that  purpose. 

4.  HLortgAgeB:     Foreclosure:     Redemption:    Repudiation  of  Part  of 

Decree.  A  party  to  a  decree  of  foreclosure  who  redeems  there- 
from will  not  be  permitted  to  claim  under  one  portion  of  the  de- 
cree and  repudiate  the  remainder. 

5.  Mortgrages:   Foreclosure:   For  Part  of  Debt:    Subject  to  Balance: 

Redemption:  Estoppel  to  Complain  of  Irregularity  in  Decree. 
Hence  where  a  decree  foreclosing  a  mortgage  as  to  certain  coupon 
notes  expressly  provided  that  the  amount  due  on  said  coupon  notes 
was  a  lien  subject  to  the  amount  of  the  principal  note,  then  due, 
which  was  a  first  lien,  and  ordered  a  sale  subject  to  the  first  lien 
of  such  principal  note,  and  the  mortgagor  redeemed  before  sale, 
neither  he  nor  a  subsequent  purchaser  of  his  interest  may  ques- 
tion the  regularity  of  the  provision  in  the  decree  thereafter  nor 
assert  that  the  decree  operated  to  extinguish  the  entire  lien. 
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Appeal  from  the  district  court  for  Valley  county.  Tried 
below  before  Thompson,  J.    Reversed  with  directions. 

R.  L.  Staple  and  Jno.  M.  Ragan,  for  appellant. 

Hall  d  Johnson^  M.  B.  Reese  and  H.  A.  Reese,  contra. 

Pound,  C. 

Haskell,  one  of  the  appellees,  hereinafter  styled  the 
mortgagor,  executed  and  delivered  to  the  appellant,  here- 
inafter styled  the  mortgagee,  two  mortgages  upon  the 
land  in  controversy,  one  to  secure  a  principal  note  and 
ten  coupon  notes  for  installments  of  interest,  and  one  to . 
secure  ten  notes  for  installments  of  the  remainder  of  the 
interest  rate  agreed  on  which  were  to  cover  the  commis- 
sions of  the  mortgagee.  After  maturity  of  the  principal 
note  five  of  the  interest  coupons  and  five  of  the  commission 
notes  remaining  unpaid,  the  mortgagee,  which  owned  and 
held  all  the  notes,  brought  a  suit  to  foreclose  the  mort- 
gages as  to  the  interest  coupons  and  commission  notes 
only.  It  alleged  in  its  petition  that  it  owned  the  prin- 
cipal note,  that  the  principal  note  was  past  due,  and 
that  it  did  not  desire  to  foreclose  said  mortgages  as  to 
said  note,  but  only  as  to  said  coupons.  It  prayed  that 
the  mortgage  securing  the  commission  notes  be  foreclosed 
and  that  the  first  mortgage  securing  the  principal  note 
and  interest  coupons  be  foreclosed  as  to  the  interest  cou- 
pons only,  subject  to  the  principal  note  and  interest 
thereon  from  its  maturity.  Personal  service  having  been 
had  and  the  court  having  acquired  jurisdiction,  a  decree 
was  rendered  as  prayed  for,  finding  the  amount  due  on 
the  commission  notes  and  interest  coupons,  finding  such 
amount  a  lien  on  the  property  subject  to  the  amount  due 
on  the  principal  note,  which  was  decreed  to  be  a  first  lien, 
and  ordering  the  property  sold  for  satisfaction  of  the 
amount  due  on  said  coupons,  subject  to  the  first  lien  of 
said  principal  note  and  the  mortgage  so  far  as  it  se- 
cured the  same.    A  stay  was  taken^  and  afterwards,  be- 
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fore  sale,  the  mortgagor  paid  the  amount  of  the  decree 
and  redeemed  therefrom.  Subsequently  he  sold  his  in- 
terest to  the  appellees  Munn  and  Hall.  The  present  suit 
was  brought  to  forclose  the  first  mortgage  for  satisfaction 
of  the  amount  due  on  the  principal  note.  Munn  and  Hall 
answered,  setting  up  the  facts  as  to  the  first  foreclosure 
and  claiming  that  the  lien  of  the  mortgage  was  extin- 
guished thereby.  The  district  court  took  this  view,  and 
dismissed  the  suit. 

The  case  is  not  within  the  purview  of  sections  856  to  861, 
Code  of  Civil  Procedure,  since  the  whole  indebtedness 
secured  by  the  mortgage  was  due  and  was  held  by  the 
mortgagee  at  the  date  of  the  first  foreclosure.  In  cases  not 
covered  by  those  sections,  we  may  concede  that  if  a  mort- 
gage is  foreclosed  as  to  a  i)ortion  of  the  debt  secured,  all 
being  due,  and  all  the  mortgaged  property  is  sold,  third 
persons  are  justified  in  believing  that  the  remainder  has 
been  paid,  and  the  lien  of  the  mortgage  is  terminated  as 
to  creditors  and  purchasers  under  the  foreclosure  sale. 
Rains  v.  Mann,  68  111.,  264;  Anderson  v.  Anderson,  129 
Ind.,  573,  29  N.  E.  Rep.,  35;  Escher  v.  Simmons,  54  la,, 
269,  6  N.  W.  Rep.,  274;  Bufford  v.  Smith,  7  Mo.,  489; 
Vie7io  V.  Gibson,  20  S.  W.  Rep.  [Tex.],  717.  But  it  is 
equally  true  that  if  on  foreclosure  as  to  a  portion  or  an 
installment  the  mortgagor  redeems  before  sale  under  the 
decree,  it  is  as  if  there  had  been  no  foreclosure,  and  fore- 
closure may  be  had  and  the  land  may  be  sold,  subsequently, 
for  satisfaction  of  the  other  installments.  Standish  v. 
Vosherg,  27  Minn.,  175;  Dupee  v.  Salt  Lake  Valley  Loan 
&  Trust  Co.,  57  Pac.  Rep.  [Utah],  845;  2  Jones,  Mortgages 
[5th  ed.],  section  1459.  Hence  appellees  must  rely  upon 
the  technical  rule  as  to  splitting  causes  of  action.  This 
court  has  said  that  "a  party  thereto  seeking  to  enforce  a 
claim,  legal  or  equitable,  must  present  to  the  court  all  the 
grounds  upon  which  he  expects  judgment  in  his  favor.  He 
can  not  divide  his  demand  and  prosecute  by  different  ac- 
tions.^'  Richardson  v.  Opelt,  60  Neb.,  180.  But  the  court 
added  that  this  rule  does  not  require  causes  of  action. 
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each  of  which  by  itself  would  authorize  independent  relief, 
to  be  prosecuted  in  one  suit,  even  if  such  course  might  be 
taken.  Richardson  v.  Opelt^  supra;  Beck  v,  Devcreaux^  9 
Neb.,  109.  The  strict  rules  of  the  common  law  as  to  what 
is  a  separate  cause  of  action  can  not  be  applied  in  all  re- 
spects to  suits  in  equity.  It  is  possible  that  all  matters 
which  might  be  set  up  in  a  bill  under  the  old  practice 
without  making  it  multifarious  may  be  set  up  in  a  petition 
under  the  Code  Avithout  rendering  it  open  to  a  motion  to 
separately  state  and  number.  In  that  sense  there  would 
be  but  one  cause  of  action.  Yet  these  matters  might  be 
such  that  a  number  of  independent  suits  could  be  main- 
tained if  the  plaintifif  preferred.  Where  a  mortgage 
secures  several  notes  falling  due  at  different  times,  it  has 
been  held  that  there  are  in  effect  as  many  mortgages  as 
there  are  notes,  and  that  there  may  be  as  many  fore- 
closures. Grouse  v,  Holman,  19  Ind.,  30;  see  Nares  v. 
Bell,  66  Neb.,  606,  92  N.  W.  Rep.,  571.  We  need  not 
decide  these  questions,  however,  as  the  appellees  are  in 
no  position  to  raise  them. 

The  first  foreclosure  was  certainly  an  extraordinary 
proceeding.  But  error  or  irregularity  in  foreclosing  a 
mortgage  as  to  interest  coupons  only,  subject  to  the  prin- 
cipal note,  the  record  shoAving  that  the  principal  note  Avas 
held  by  the  plaintiff  and  Avas  due,  can  be  availed  of  only  in 
direct  proceedings  for  that  purpose.  Prctzfchl  v.  Law- 
rence, 34  Misc.  [N.  Y.],  329,  69  N.  Y.  Supp.,  807. 
Moreover  a  party  to  a  decree  of  foreclosure  Avho  redeems 
therefrom  aa'III  not  be  permitted  to  claim  under  one  por- 
tion of  the  decree  and  repudiate  the  remainder.  Dupce  v. 
Salt  Lake  Valley  Loan  &  Trust  Co.,  supra.  The  decree  ex- 
pressly provided  that  the  amount  found  due  did  not 
satisfy  the  lien  of  the  mortgage,  but  that  there  Avas  an- 
other claim,  upon  the  principal  note,  for  which  it  stood 
as  security,  and  that  such  claim  was  a  first  and  prior  lien. 
It  expressly  directed  that  the  sale  should  be  subject  to  the 
lien  of  the  mortgage  as  security  for  said  principal  note. 
If  the  mortgagee  desired  to  claim  that  the  foreclosure  cut 
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oflf  the  whole  lien,  and  that  by  satisfying  the  decree  and 
paying  the  amount  found  due  therein  he  could  extinguish 
the  entire  mortgage,  he  should  have  appealed  and  obtained 
a  modification  of  the  decree.  When  he  acquiesced  in  the 
decree  and  redeemed  therefrom  he  redeemed  under  the 
terms  of  the  decree,  which  provided  that  there  was  an  out- 
standing first  lien  for  the  amount  of  the  principal  note. 
Thereafter  he  was  in  no  position  to  ignore  the  express 
provisions  of  the  decree  and  assert  a  complete  extinguish- 
ment of  the  lien.  The  purchasers  of  his  interest  are  in  no 
better  position.  There  is  no  pretense  that  they  are  pur- 
chasers without  notice  or  in  any  way  entitled  to  protec- 
tion on  equitable  grounds. 

We  recommend  that  the  decree  be  reversed  and  the 
cause  remanded  with  directions  to  enter  a  decree  of  fore- 
closure. 

Barnes  and  Oldham,  CC,  concur. 

The  judgment  of  the  district  court  is  reversed,  and  the 

cause  remanded  with  directions  to  enter  a  judgment  of 

foreclosure. 

Reversed  with  directions. 


Nebraska   Loan   and   Trust   Company,   appellant,   v. 

Oliver  Domon  et  al.,  appellees. 

Filed  Mabch  4,  1903.    No.  12,705. 
Commissioner's  opinion.    Department  No.  2. 

1.  Mortgages:  Foreclosure:  Fob  Part  of  Debt:  Eftect  on  Lien.  The 

foreclosure  of  a  mortgage  for  the  interest  only  on  the  principal 
debt  secured  thereby,  where  the  whole  debt,  both  principal  and 
interest,  is  due  and  payable  at  the  time  of  such  foreclosure,  ordi- 
narily exhausts  the  lien  of  the  mortgage,  and  is  a  bar  to  a  second 
foreclosure  suit. 

2.  Mortgages:    Foreclosure:    Fob  Pabt  of  Debt:    Subject  to  Balance: 

Decbee  as  Bab  to  Second  Fobeclosube:  Estoppel.  But  where  the 
decree  in  such  former  suit  specifically  proi^ides  that  it  is  subject  to 
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the  mortgage  lien  for  the  principal  debt,  and  that  the  sale  shall 
be  made  subject  thereto  as  a  first  lien,  the  parties  to  the  record 
are  estopped  to  plead  the  decree  as  a  bar  to  a  second  foreclosure 
to  obtain  the  payment  of  said  principal  sum. 

3.  Mortgages:  Fobeclosube:  Decree  in  Rem:  Estoppel  of  Pabtt  in 
Subsequent  Action.  After  a  judgment  or  decree  in  rem  a  party 
to  the  record,  who  is  duly  served  with  process  and  appears  per- 
sonally therein,  is  estopped  from  asserting  any  claim  or  defense 
contrary  to  the  terms  of  the  decree. 

Appeal  from  the  district  court  for  Valley  county.  Tried 
below  before  Thompson,  J.    Reversed  with  directions. 

R.  L.  Staple  and  John  M.  Ragan,  for  appellant.     • 

George  W.  Hall  and  Victor  0.  Johnson^  contra. 

Barnes,  0. 

On  March  1, 1893,  Oliver  Domon  borrowed  f  1,000  of  the 
Nebraska  Loan  &  Trust  Company,  and  evidenced  the  debt 
by  his  bond,  or  coupon  interest-bearing  note,  for  fl,000, 
payable  to  the  trust  company  or  order,  March  1, 1898,  with 
interest  at  10  per  cent,  after  maturity.  The  principal  note 
was  to  draw  interest  at  the  rate  of  8  per  cent,  per  annum 
from  date  until  maturity,  of  which  5^  per  cent,  was  evi- 
denced by  ten  coupon  interest  notes  for  $27.50  each,  which 
were  attached  to  the  principal  note  or  bond;  the  other  24 
per  cent,  was  evidenced  by  ten  separate  notes  of  |12.50 
each,  also  payable  to  the  trust  company.  The  payment  of 
the  principal  note  and  coupons  was  secured  by  a  first 
mortgage  given  by  Domon  and  wife  to  the  trust  company 
on  the  south  half  of  the  northeast  quarter  and  the  east 
half  of  the  southeast  quarter  of  section  34,  in  township  17 
north  of  range  13  west  of  the  6th  P.  M.,  situated  in  Valley 
county,  Nebraska,  and  the  other  interest  notes  were 
secured  by  a  second  mortgage  on  the  same  premises.  De- 
fault was  made  in  the  payment  of  the  interest  notes,  and 
a  suit  to  foreclose  both  mortgages  was  commenced  in  the 
district  court  of  said  county.  When  the  action  was  com- 
menced the  principal  note  for  fl^OOO  and  the  last  one  of 
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the  coupon  interest  notes  attached  thereto  were  not  yet 
due.  Personal  service  of  summons  was  had  on  all  of  the 
defendants,  who  appeared,  and  the  cause  was  continued 
by  agreement. 

The  original  petition  contained  the  following  allega- 
tion: 

"4th.  The  plaintiff's  principal  bond  of  J1,000  will  not 
mature  until  the  1st  day  of  March,  1898,  and  plaintiff  does 
not  desire  to  foreclose  the  same  at  the  present  time,  but 
desires  that  whatever  decrees  shall  be  rendered  in  this 
case  shall  be  rendered  subject  to  its  lien  of  fl,000  due 
March  1,  1898,  together  with  interest  thereon  at  the  rate 
of  5i  per  cent,  per  annum  from  the  1st  day  of  September, 
1897,  pa  vable  semi-annually.^' 

Afterwards  the  parties  all  signed  a  stipulation  by  which 
it  was  agreed  that  the  plaintiff  should  file  an  amended 
petition  and  the  defendants  should  have  a  certain  time 
thereafter  to  answer  the  same.  After  the  principal  sum  of 
f  1,000,  and  the  last  interest  coupon  note  became  due,  the 
amended  petition  was  filed,  which  contained  the  same 
allegations  set  forth  in  the  original  petition,  except  the 
following : 

"6th.  That  plaintiff's  principal  note  of  $1,000  aforesaid 
matured  March  1,  1898,  and  there  is  now  due  thereon, 
from  the  defendant  Oliver  Domon,  to  the  plaintiff  the 
sum  of  f  1,000  with  interest  thereon  at  the  rate  of  ten  per 
cent,  per  annum  from  the  1st  day  of  March,  1898,  but 
plaintiff  does  not  desire  to  foreclose  the  same  at  the 
present  time,  but  desires  that  whatever  decrees  shall  be 
rendered  in  this  case  shall  be  rendered  subject  to  its  lien 
thereunder,  with  interest  as  aforesaid.'^ 

By  the  amended  petition  plaintiff,  among  other  things, 
prayed : 

"2d.  That  it  be  decreed  that  plaintiff's  lien  under  its 
said  mortgage  is  prior  and  superior  to  the  lien  or  interest 
of  either  of  the  defendants,  in  or  to  said  premises,  and 
subject  only  to  plaintiff's  lien  of  $1,000  with  interest  from 
March  1,  1898,  at  10  per  cent  per  annum.'' 
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A  decree  of  foreclosure  was  rendered  by  tlie  court  in 
said  cause  on  the  11th  day  of  December,  1899,  in  which 
there  was  the  following  finding: 

"8th.  That  the  plaintiff  has  a  first  mortgage  lien  upon 
all  of  the  above  described  real  estate  to  secure  the  pay- 
ment of  the  sum  of  fl.OOO  together  with  interest  thereon  at 
the  rate  of  5J  per  cent,  per  annum  payable  semi-annually 
from  the  1st  day  of  September,  1897,  which  said  mortgage 
lien  matured  on  the  1st  day  of  Sfarch,  1898,  and  that  the 
findings  and  decree  herein  rendered  are  subject  to  said 
mortgage  lien  and  interest." 

In  the  findings,  among  which  was  the  foregoing,  the 
court  further  found  that  there  Avas  due  the  plaintifT  the 
sum  of  $432.03,  and  ordered  the  property  sold  to  satisfy 
that  sum  with  co.sts  of  suit,  and  further  ordered  as  follows : 
"Such  sale  shall  be  made  subject  to  the  mortgage  lien  of  the 
said  plaintiff  for  the  sum  of  $1,000  due  on  the  1st  day  of 
March,  1898,  together  with  interest  thereon  at  the  rate  of 
5^  per  cent,  per  annum  payable  semi-annually  from  the  1st 
day  of  September,  1897,  until  maturity,  and  10  per  cent, 
from  maturity  until  paid." 

The  defendants  filed  a  request  for  a  stay  of  order  of  sale 
and  secured  the  same,  and  at  the  expiration  of  the  stay 
they  paid  the  amount  of  the  decree  and  costs  into  court. 
Thereafter  they  failed  to  pay  the  principal  sum  of  $1,000 
secured  by  the  first  mortgage,  and  on  the  8th  day  of  May, 
1900,  the  loan  company  commenced  this  action  to  fore- 
close the  said  mortgage  as  to  the  said  principal  sum  due 
thereon.  The  defendants  answered  the  petition  setting  up 
the  former  decree  of  foreclosure  as  a  bar  to  the  mainte- 
nance of  this  suit.  On  the  trial  the  court  found  for  the  de- 
fendants and  rendered  a  judgment  in  their  favor  dismiss- 
ing plaintiff's  action,  from  which  judgment  the  cause 
comes  to  this  court  by  appeal. 

The  api)ellant  contends  that  the  court  erred  in  holding 

that  the  former  foreclosure  of  its  mortgage  for  a  part  of 

the  amount  then  due  thereon  was  a  bar  to  the  present  suit. 

While  appellees  claim  that  at  the  time  the  decree  was 

26 
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rendered  in  the  former  suit  the  cause  of  action  on  the 
mortgage  in  question  had  fully  accrued;  that  the  whole 
amount  of  the  debt  secured  thereby  was  due  and  payable 
to  the  appellant;  that  the  cause  of  action  was  one  and 
indivisible,  and  could  not  be  split  so  as  to  maintain  two 
foreclosure  suits  thereon;  that  the  former  decree  of  fore- 
closure exhausted  the  lien  of  the  mortgage,  and  is  a  bar'to 
the  maintenance  of  this  suit.  Ordinarily  the  contention  of 
the  appellees  would  prevail.  In  Johnson  v,  Payne ^  11 
Neb.,  269,  it  was  held  that  "Whatever  amount  is  due  under 
the  mortgage  at  the  time  of  foreclosure,  including  taxes 
so  paid,  constitutes  but  a  single  and  indivisible  demand, 
and  can  not  be  separated  and  collected  by  several  ac- 
tions." The  same  rule  was  announced  in  Haines  v.  Flinn, 
26  Neb.,  380.  In  fact  the  general  rule  is,  that  where  by 
the  terms  of  a  mortgage  the  whole  amount  of  principal 
and  interest  is  due,  a  foreclosure  for  a  part  thereof  ex- 
hausts the  Vwn  of  the  mortgage.  Hanson  v.  Dunton,  28 
N.  W.  Rep.  [Minn.],  221;  Esoher  v.  kiimmoiis,  6  N.  W. 
Kep.  [la.],  274;  Walton  v.  Hollyicood,  11  N.  W.  Rep. 
[Mich.],  209;  Poiceshick  Comity  v.  Dennison,  36  la.,  244; 
Minor  v.  Hill^  58  Ind.,  176.  But  this  case  presents  a  some- 
what different  question.  It  will  be  observed  that  the  ap- 
pellant in  both  his  original  and  amended  petition  in  the 
former  foreclosure  suit  asked  to  be  allowed  to  except  the 
principal  sum  due  on  the  mortgage  from  the  decree,  and 
prayed  for  a  foreclosure  for  the  Intercast  then  due  amount- 
ing to  the  sum  of  $432.03,  and  that  such  decree  be  subject 
to  the  lien  of  the  principal  sum  of  f  1,000,  for  which  this 
foreclosure  suit  is  brought.  The  appellees  personally  ap- 
peared in  that  suit  and  made  no  objections  to  the  allega- 
tions of  the  petition  or  its  prayer.  The  court  thereupon 
rendered  a  decree  which,  in  effect,  preserves  the  mortgage 
lien  as  to  the  f  1,000,  the  principal  sum,  although  it  was 
due  at  that  time.  No  objections  were  made  to  the  decree, 
no  appeal  was  taken  therefrom,  and  no  proceedings  were 
instituted  to  reverse  or  modify  it  in  any  respect.  The  ap- 
pellees filed  their  request  for  a  stay,  thus  acknowledging 
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the  validity  of  the  decree  and  agreeing  to  its  terms.  It 
follows  that  both  parties  are  bound  thereby,  and  the  ap- 
pellees are  estopped  by  the  recitals  of  that  decree  from 
pleading  it  in  bar  to  the  prosecution  of  this  suit. 

After  a  judgment  or  decree  in  rem  a  party  to  the  record 
is  estopped  from  asserting  any  claim  contrary  to  the  facts 
determined  thereby,  or  the  orders  made  therein. .  Rector 
V.  Rotton,  3  Neb.,  171 ;  McHugh  v.  Smiley,  17  Neb.,  620,  20 
N.  W.  Rep.,  296;  Hpiteley  v.  Frost,  15  Fed.  Kep.,  304; 
South  Omaha  Lumber  Co.  v.  Central  Investment  Co.,  32 
Neb.,  529,  49  N.  W.  Rep.,  429. 

It  may  be  conceded  that  the  decree  was  erroneous,  and 
that  if  proceedings  had  been  taken  to  reverse  or  modify 
it  in  any  manner,  such  proceedings  would  have  been 
sustained.  But  it  can  not  be  said  that  the  decree  was 
void.  The  court  had  jurisdiction  of  the  subject-matter 
and  the  parties  to  that  suit,  and  its  decree,  even  if  erro- 
neous, is  binding  alike  upon  all  of  them.  In  the  applica- 
tion of  the  principle  of  res  judicata  there  is  no  difference 
between  courts  of  law  and  courts  of  equity.  When  an  issue 
of  fact  or  of  law  has  been  adjudicated  upon  the  merits  in 
either  tribunal  it  can  not  be  again  litigated  in  another.  2 
Black,  Judgments  [2d  ed.], section  518.  A  decree  of  a  court 
of  equity,  whenever  the  parties  to  a  suit  and  the  subject  of 
the  controversy  between  them  are  witliin  its  jurisdiction, 
is  as  binding  as  would  be  the  judgment  of  a  court  of  law 
upon  the  parties  and  their  interests  regularly  within  its 
cognizance.  2  Black,  Judgments  [2d  ed.],  section  517.  By 
the  terms  of  the  decree,  it  was  made  subject  to  the  lien  of 
the  f  1,000  mortgage  which  is  sought  to  be  foreclosed  in 
this  action.  Its  effect  was  to  preserve  the  lien  of  the  mort- 
gage and  authorize  its  subsequent  foreclosure.  The  mat- 
ter was  thus  taken  out  of  the  general  rule  above  men- 
tioned. It  follows  that  the  court  erred  in  finding  that  the 
former  foreclosure  was  a  bar  to  the  prosecution  of  this 
suit  and  in  dismissing  the  appellant's  cause  of  action.  In 
any  event,  under  the  facts  in  this  case  as  disclosed  by  the 
record,  the  appellant  was  entitled  to  a  foreclosure  of  its 
mortgage  for  the  balance  due  thereon.  , 
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We  therefore  recommend  that  the  decree  of  the  district 
court  be  reversed,  and  the  cause  remanded  with  instruc- 
tions to  the  district  court  to  render  a  decree  of  foreclosure 
as  prayed  for  in  the  appellant's  petition. 

Oldham  and  Pound,  CO.,  concur. 

The  decree  of  the  district  court  is  reversed  and  the 
cause  remanded  with  directions  to  the  district  court  to 
enter  a  decree  of  foreclosure  in  favor  of  the  appellant. 

Reversed  with  directions. 


Henry  L.  Albers^  appellee^  v.  John  T.  Dillavou^  appesl- 
LANT,  Impleaded  with  Charles  Hill,  appellee. 

Filed  March  4,  1903.    No.  12,713. 

Commissioner's  opinion.    Department  No.  2. 

Costs:  Retaxtng:  Discretion  of  Court:  Scope:  Statutes.  In  the 
matter  of  taxing  costs  "the  discretion  conferred  on  the  courts  by 
section  623  of  the  Code  is  not  an  arbitrary,  but  a  legal,  one,  to  be 
exercised  within  the  limits  of  legal  and  equitable  principles." 
Wallace  v.  Sheldon,  56  Neb.,  55,  76  N.  W.  Rep.,  418,  followed  and 
approved. 

Appeal  from  the  district  court  for  Clay  county.  Tried 
below  before  Stubbs,  J.    Reversed  with  directions. 

Wm.  M,  Clark,  for  appellant. 

Thomas  H.  Matters,  contra. 

Oldham,  C. 

This  was  a  suit  in  which  the  plaintiff  in  the  court  be- 
low asked  for  and  was  awarded  a  permanent  injunction 
restraining  the  defendant  Hill,  one  of  the  road  overseers 
of  Clay  county,  Nebraska,  and  defendant  Dillavou,  the 
owner  of  lands  adjoining  the  road,  from  conveying  the 
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surface  water  from  the  road  and  Dillavou's  land  on  to  the 
lands  of  plaintiff  by  means  of  a  ditch.  The  road  overseer 
and  defendant  Dillavou  each  answered  separately.  The 
court  found  the  issues  in  favor  of  the  plaintiff  and  found 
that  the  ditch  was  constructed  by  each  of  the  defendants. 
No  complaint  is  made  of  the  findings  of  the  court  so  far  as 
the  injunction  is  concerned. 

Defendant  Hill  filed  a  motion  to  have  the  costs  of  the 
case  retaxed  and  assessed  either  to  the  road  district,  the 
township,  the  defendant,  or  to  the  plaintiff.  Defendant 
Dillavou  likewise  moved  to  have  the  costs  retaxed  and 
assessed  to  the  road  district,  the  township,  or  to  the  plain- 
tiff. The  court  sustained  the  motion  of  defendant  Hill, 
and  taxed  all  the  costs  to  his  codefendant,  Dillavou.  Dil- 
lavou's  motion  to  retax  was  overruled  and  he  brings  the 
case  here  complaining  only  of  the  order  of  the  district 
court  in  taxing  the  entire  costs  of  the  proceeding  to  him. 

We  have  examined  the  pleadings  in  the  case  as  well  as 
the  findings  of  fact,  and  are  satisfied  that  it  is  inequitable 
to  place  the  entire  burden  of  the  costs  of  tliis  suit  upon 
defendant  Dillavou.  Each  of  the  defendants  answered 
separately  and  for  himself;  each  acted  in  the  commission 
of  the  tort  independently  of  the  other ;  and  each  added  his 
portion  to  the  costs  of  the  suit.  Under  these  conditions 
it  would  seem  that  in  bearing  the  burdens  of  the  litigation 
80  far  as  the  court  costs  and  witness  fees  are  concerned, 
"equality  is  equity."  In  the  matter  of  taxing  costs  "the 
discretion  conferred  on  the  courts  by  section  623  of  the 
Code  is  not  an  arbitrary,  but  a  legal,  one,  to  be  exercised 
within  the  limits  of  legal  and  equitable  principles."  Wal- 
lace V.  Sheldon,  56  Neb.,  55,  76  N.  W.  Rep.,  418. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  with 
directions  to  tax  defendant  Dillavou  with  his  own  costs 
and  one-half  of  plaintiff's  costs  only. 

Barnes  and  Pound,  CO.,  concur. 
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The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  with  directions  to  tax  defendant  Dillavou 
with  his  own  costs  and  one-half  of  plaintiff's  costs  only. 

Bevebsed  with  directions. 


F.  W.  Whiting  v.  Anna  E.  Carpenter. 

Filed  March  4,  1903.    No.  12J20. 
Commissioner's  opinion.    Department  No.  1. 

1.  Trial:     Verdict:      Objections,    When    Made.      Objections    relating 

merely  to  the  form  of  a  verdict  must  be  made  at  the  time  of  its 
rendition. 

2.  Libel  and   Slander:     Instructions   Approved.     Instructions    in  an 

action  for  slander  examined  and  approved. 

3.  Libel  and  Slander:    Intent.     It  is  not  necessary  in  such  an  action 

to  show  that  the  words  complained  of  were  uttered  with  the  in- 
tent to  injure  and  defame  plaintiff. 

4.  Damages:  Punitive:  Failure  to  Caution  Jury  Against:  Libel  and 

Slander.  Failure  to  caution  the  Jury  against  punitive  damages 
is  not  error  where  the  court  has  instructed  them  to  allow  such 
damages  as  "under  all  evidence  would  be  a  Just  compensation  for 
the  injury." 

Error  from  the  district  court  for  Kearney  county. 
Tried  below  before  Adams,  J.    Affirmed. 

Dailcy  &  Paulson^  for  plaintiff  in  error. 

A.  J.  ShafcVy  Hague  &  Anderbcry  and  Stewart  d  Muiv- 
ger,  contra. 

LOBINGIER,  C. 

Defendant  in  error  sued  plaintiff  in  error  in  the  dis- 
trict court  for  Kearney  county  for  sla'nder  and  obtained  a 
judgement  for  $475.  The  petition  set  forth  two  causes  of 
action :  (1)  That  defendant  in  error  stated  to  one  Harris 
that  "Miss  Anna  E.  Carpenter  (meaning  the  plaintiff)  is 
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a  whore";  and  (2)  that  he  also  stated  to  one  Landis  that 
'''she/  meaning  Anna  E.  Carpenter,  the  plaintiff  herein, 
'is  a  prostitute'  and  that  'she'  meaning  the  plaintiff,  'had 
committed  an  abortion/  "  The  amended  answer  on  which 
the  case  was  tried  averred  as  to  the  second  cause  of  action 
"that  the  allegations  contained  therein  are  true,"  and  as 
to  the  first  cause  of  action  that  plaintiff  in  error  was  at 
the  time  mentioned  in  the  petition  sick  and  at  times  de- 
lirious, and  that  if  he  made  the  statements  alleged  in  the 
petition  he  was  delirious  at  the  time.  The  answer  also 
contained  a  general  denial.  ^ 

The  first  error  complained  of  is  as  to  the  form  of  the 
verdict,  which  it  is  objected  failed  to  contain  a  finding  as 
to  each  cause  of  action  separately.  The  only  attempt  to 
assign  this  objection,  either  in  motion  for  a  new  trial  or 
petition  in  error,  is  the  averment  that  "the  verdict  is  con- 
trary to  law,"  and  it  is  more  than  doubtful  if  this  is  suffi- 
cient. But  in  any  event  the  verdict  is  in  the  usual  form, 
and  as  no  objection  was  made  at  the  time  of  its*  rendition, 
plaintiff  in  error  can  not  now  be  heard  to  complain.  Rog- 
gcnkantp  v.  Hargrcavvs,  39  Neb.,  540;  Ccrvcna  v,  Thnrs- 
ion,  59  Neb.,  at  page  344;  Bramhack  v.  Gcr'mayi  National 
Bank,  46  Neb.,  540;  Yankton,  N.  &  8,  K  Go.  v.  State,  49 
Neb.,  at  page  274. 

The  complaints  chiefly  relied  upon  relate,  however,  to 
the  instructions.  In  one  of  these  the  court  set  forth  cer- 
tain provisions  of  the  Code  relative  to  actions  for  libel 
and  slander,  and  it  is  urged  that  the  jury  should  have 
been  instructed  as  to  the  distinction  between  these  two. 
In  other  portions  of  the  charge,  however,  the  jury  were 
instructed  as  to  the  essentials  to  recovery  in  slander  cases, 
and  we  do  not  tliink  that  the  court  was  required  to  explain 
the  difference  between  these  and  actions  for  libel.  The 
jurors  were  expressly  authorized  to  take  with  them  to  their 
deliberations  the  petition,  which  alleged  merelj'^  the  ut- 
tering of  oral  statements,  and  we  can  not  think  that  they 
could  have  been  misled  into  the  belief  that  any  part  of  the 
law  of  libel,  not  also  applicable  to  slander,  should  govern 
the  case  before  them. 
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It  is  claimed  that  the  jury  sliould  have  been  instructed 
that  "the  lanpjuage  must  have  been  uttered  by  the  defend- 
ant with  the  intent  to  injure  and  defame  the  character  of 
the  plaintiff."  This  would  haAe  been  a  misstatement  of 
the  laAv. 

"The  intention  or  motive  with  which  the  words  were 
employed  is  as  a  rule  immaterial.  If  the  defendant  has  in 
fact  injured  the  plaintiff's  reputation,  he  is  liable,  al- 
though he  did  not  intend  so  to  do,  and  had  no  such  pur- 
pose in  his  mind  when  he  spoke  or  wrote  the  words.'' 
Bigelow's  OdgcBB,  Libel  and  Slander  [Am.  ed.],  page  5*. 

"There  is  a  conclusive  presumption  of  malice  from 
falsely  speaking  words  actionable  in  themselves,  unless  a 
legal  justification  or  excuse  is  shown.  The  malicious  in- 
tent of  a  slander  or  libel  is  not  a  question  of  fact;  it  is  a 
conclusion  of  law;  being  so,  the  plaintiff  is  not  required 
to  prove  it,  except  by  showing  the  publication  of  the  de- 
famatory matter;  nor  can  the  defendant  deny  or  disprove 
it  as  a  separate  element  of  wrong."  3  Sutherland,  Dam- 
ages, pages  650,  651. 

The  charges  here  made  were  actionable  without"  showing 
special  damage.  Besides  imputing  crimes  (Criminal  Code, 
sections  242,  246 ) ,  they  were  such  as  have  been  frequently 
held  by  this  court  to  be  slanderous  per  se.  Hendrickson  v. 
Sullivan,  28  Neb.,  329;  Barr  v.  Birkner,  44  Neb.,  197; 
Herzog  v.  Campbell^  47  Neb.,  370. 

In  charging  the  jury  as  to  the  measure  of  damages,  the 
court  told  them  that  they  should  consider  inter  alia  the 
social  standing  of  the  plaintiff,  and  it  is  objected  that  the 
record  contains  no  evidence  as  to  what  this  was.  Several 
witnesses  testified,  however,  that  defendant  in  error's 
reputation  in  the  community  was  good.  It  was  shown  also 
that  she  had  been  a  school  teacher  for  a  number  of  years, 
and  even  the  answer  alleges  that  "she  taught  a  class  in 
Sunday  school  in  the  Presbyterian  church  of  Axtell,"  and 
that  she  had  been  "assuming  a  station  and  position  in 
society  to  which  she  was  not  entitled  by  reason  of  her 
conduct."    This,  it  seems  to  us,  afforded  a  sufiicient  basis 
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for  the  instruction.  "The  plaintiff  (in  defamation  cases) 
may  prove,  in  aggravation  of  damages,  his  rank  and  condi- 
tion in  society."  *  3  Sutherland,  Damages,  page  653. 

Complaint  is  made  of  the  following  charge : 

"You  are  instructed  that  the  law  presumes  in  the  ab- 
sence of  evidence  to  the  contrary,  that  plaintiff  possesses 
a  good  character  and  reputation  and  that  she  is  innocent 
of  the  crimes  charged  and  you  are  instructed  that  she  is 
entitled  to  recover  in  this  case,  unless  the  defendant  has 
proven  by  a  preponderance  of  the  evidence  all  the  elements 
necessary  to  convict  plaintiff  of  prostitution  and  abortion. 
The  burden  of  proof  is  upon  defendant  to  show  the  plain- 
tiff guilty  of  the  commission  of  these  crimes." 

It  is  claimed  that  this  must  have  left  with  the.  jury  the 
impression  that  the  burden  was  on  defendant  as  to  the 
first  cause  of  action  which  was  not  expressly  admitted,  as 
well  as  to  the  second  cause  of  action  which  was  admitted. 
But  the  crimes  mentioned  in  this  charge  were  such  as  are 
set  forth  in  the  second  cause  alone,  and  the  jury  could 
hardly  have  been  misled  in  this  regard.  Moreover,  it  is 
literally  true,  as  the  instruction  states,  that  defendant  in 
error  was  entitled  to  recover  on  this  cause  of  action  unless 
plaintiff  in  error  established  the  truth  of  his  charges.  She 
might  have  been  entitled  to  recover  more  by  establishing 
also  the  first  cause  of  action,  but  her  failure  to  do  so  would 
not  prevent  her  from  recovering  on  the  second. 

It  is  finally  contended  that  the  court  erred  in  refusing 
the  following  charge  requested  by  defendant  below : 

"The  jury  are  instructed  that  under  the  laws  of  this 
state,  damages  by  way  of  punishment  are  never  allowed, 
and  if  you  find  from  the  evidence  in  this  case  that  the  de- 
fendant made  the  disclosures  as  alleged,  and  that  the  same 
were  true  as  claimed  by  him,  then  your  verdict  should  be 
for  the  defendant,  notwithstanding  the  fact  that  defend- 
ant treated  the  plaintiff  in  a  professional  manner,  if  you 
should  so  find  from  the  evidence." 

It  will  be  noticed  that  this  instruction  covers  three  dis- 
tinct points:     (1)   Exclusion  of  punitive  damages;    (2) 


I 
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truth  as  justification;  and  (3)  waiver  of  professional  re- 
strictions. This  last  element  is  based  upon  a  statement  by 
defendant  in  error's  counsel  in  open  court  to  the  effect 
that  any  restriction  on  plaintiff  in  error's  testimony  as 
based  on  professional  communications  under  section  333 
of  the  Code  was  waived  and  he  was  invited  to  tell  all  he 
knew  of  the  charges  made.  It  is  claimed  that  by  reason 
of  this  express  waiver  and  admission,  the  charge  ought  to 
have  been  given  and  that  the  jury  must  have  believed  that 
plaintiff  in  error  was  making  improper  disclosures  and 
that  the  verdict  was  induced  by  this  belief  rather  than  by 
the  evidence.  But  the  court  had  already  expressly  told 
the  jury  that  their  verdict  should  be  for  the  defendant  be- 
low if  he  showed  by  a  prepoudc^rance  of  the  evidence  that 
the  charges  were  true.  We  do  not  think  it  was  necessary 
to  state  in  addition  that  the  truth  of  the  charges  might 
be  established  by  plaintiff  in  error's  own  evidence,  espe- 
cially in  view  of  the  challenge  to  him  in  the  presence  of  the 
jurors  to  tell  all  he  knew  about  the  charges.  It  might 
have  been  proper  for  tlie  court  to  have  given  the  third 
element  of  the  charge  requested,  but  we  can  not  think  that 
its  refusal  was  prejudicial. 

As  to  the  measure  of  damages,  the  jurors  were  instructed 
that  they  should  allow  such  as  "under  all  the  evidence 
would  be  a  just  compensation  for  the  injury."  Because  it 
failed  to  add  the  first  element  of  the  request  above  quoted 
(i.  e,y  the  exclusion  of  punitive  damages)  it  is  claimed  that 
the  charge  is  defective  and  erroneous.  As  we  have  seen, 
the  only  damages  authorized  by  the  instructions  were  such 
as  would  be  strictly  compensatory,  and  it  seems  clear  to  us 
that  the  jury  did  not  exceed  this  limit.  The  jury  must 
have  believed  defendant  in  error  or  it  would  not  have 
rendered  a  verdict  in  her  favor  at  all.  Hence,  as  the  dam- 
ages found  were  less  than  might  well  have  been  awarded 
as  compensation,  the  failure  of  the  court  to  expressly  warn 
the  jury  against  punitive  damages  was  without  prejudice 
to  plaintiff  in  error. 

There  is  some  discussion  of  the  evidence^  but  it  is  not 
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seriously  claimed  to  be  insufficient  to  support  the  verdict, 
and  it  seems  to  us  ample.  We  recommend  that  the  judg- 
ment be  affirmed^  and  if  it  were  for  an  amount  several 
times  as  large  we  would  feel  constrained  to  make  the  same 
recommendation. 

Hastings  and  Kibkpatrick,  CO.,  concur. 

Affirmed. 


Rudolph  B.  Kummer  v.  Thd  Dubuque  Turbine  and 

Roller  Mills  Company. 

Filed  March  4,  1903.    No.  1&,721. 
CommiBsioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:    Issues  Changed  on  Appeal:    Transcript,  What 

Must  CJontain.  AUeged  errors  by  reason  of  change  of  issues  on 
appeal  from  the  county  court  will  not  be  reviewed  unless  the 
transcript  shows  that  there  was  a  judgment  in  and  appeal  from 
that  court  and  sets  forth  the  pleadings  therein.  Walton  v.  Camp- 
hell,  51  Neb.,  788. 

2.  Contracts:      Construction:      Evidence:      Contemporaneous     Parol 

Agreement.  Where  a  contract  to  sell  machinery  and  put  it  in 
place  is  in  writing  and  free  from  ambiguity,  evidence  as  to  a  prior 
or  contemporaneous  parol  warranty  is  inadmissible. 

Error  from  the  district  court  for  Platte  county.  Tried 
below  before  Grimison,  J.    Affirmed. 

G.  J.  GarloWy  for  plaintiff  in  error. 

McAllister  d  Cornelius^  contra. 

Pound,  O. 

Error  is  prosecuted  from  a  judgment  for  the  plaintiff  in 
an  action  for  the  purchase  price  of  certain  mill  machinery. 
The  contract  was  in  writing.  Defendant  claimed  a  con- 
temporaneous parol  warranty  as  to  how  long  it  would  take 
to  put  the  machinery  in  place  and  as  to  the  quality  of  flour 
it  would  produce.    Upon  this  basis  he  pleaded  a  counter- 
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clainif  very  considerably  in  excess  of  the  price  of  the  ma- 
chinery, for  failure  to  comply  with  the  parol  warranty  and 
for  loss  of  profits.  The  trial  court  excluded  the  evidence 
offered  on  this  head,  and  refused  to  allow  amendments, 
tendered  at  the  trial,  framed  upon  the  same  basis.  It  is 
claimed  that  the  court  erred  in  allo\idng  plaintiff  to  make 
certain  amendments  at  the  trial,  whereby,  it  is  alleged,  the 
issues  were  changed  from  what  they  had  been  in  the  county 
court,  where,  we  are  told,  the  cause  originated ;  in  rejecting 
the  parol  evidence  offered  in  support  of  the  defendant's 
counter-claim,  and  in  xienying  the  defendant  leave  to 
amend. 

As  to  the  first  point,  it  is  enough  to  say  that  alleged 
errors  by  reason  of  change  of  issues  on  appeal  from  the 
county  court  will  not  be  reviewed  unless  the  transcript 
shows  that  there  was  a  judgment  in  and  appeal  from  that 
court  and  sets  forth  the  pleadings  "therein.  Walton  v. 
Campbell,  51  Neb»,  788. 

As  to  the  other  errors  complained  of,  notwithstanding 
the  ingenuity  with  which  learned  counsel  attempts  to 
bring  the  case  within  some  of  the  exceptions  to  the  settled 
rules  as  to  the  incompetence  of  parol  evidence  to  add  to 
or  vary  a  written  contract,  we  think  it  very  clear  that  the 
evidence  as  to  the  alleged  contemporaneous  parol  warranty 
was  proi)erly  rejected.  No  amount  of  amendment  of  the 
counter-claim  could  have  bettered  the  defendant's  case. 

We  recommend  that  the  judgment  be  affirmed. 

Babnes  and  Oldham,  CO.,  concur. 

Affirmed. 


Ohables  Wilson,  appellee,  v.  Maby  Nbu,  appellant, 

BT  AL. 
FnxD  Mabch  4,  1903.    No.  12,760. 
Commissioner's  opitiion.    Department  No.  S. 
Xortgages:   Fobbclosuib:   Apfbaisal:    Sale. 
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Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Eeysob^  J.    Affirmed. 

John  T.  Gathers,  for  appellant. 

(7.  H.  Balliet,  contra. 

DUPFIB,  C. 

This  is  an  appeal  from  an  order  confirming  a  sale  of 
real  estate  made  under  a  decree  of  foreclosure.  Two  ob- 
jections are  made  to  the  sale :  ( 1. )  That  it  was  made  more 
than  sixty  days  after  the  issuing  of  the  order  of  sale  to  the 
sherijff.  (2.)  That  no  new  appraisement  was  made,  the 
land  having  been  once  offered  and  not  sold  for  want  of 
bidders.     Both  of  these  objections  are  without  merit. 

Section  495  of  our  Code  of  Civil  Procedure  requires  a 
new  appraisement  only  in  cases  where  the  land  has  been 
twice  offered  and  not  sold  for  want  of  bidders.  Section 
510  of  the  Code,  fixing  the  time  within  which  an  execution 
shall  be  made  returnable,  is  not  applicable  to  orders  of 
sale  issued  on  decrees  of  foreclosure.  Jarrctt  v.  Hoover, 
54  Neb.,.65. 

We  recommend  the  affirmance  of  the  order  api)ealed 
from. 

Albert  and  Ames,  CO.,  concur. 

Affirmed. 


•    Edwjn  Alonzo  Barnes  v.  Boston  Investment  Company. 

Filed  Mabch  IS,  1903.    No.  12,392. 

Commissioner's  opinion.    Department  No.  8. 

1.  Attachmeont:  Pbocess:  Sekvtce  by  Publication:  Jubisdiction :  Suf- 
FicncNCT  of  Affidavit.  An  objection  that  the  court  has  not  ob- 
tained Jurisdiction  of  the  person  of  the  defendant  does  not  pre- 
sent the  question  of  the  sufficiency  of  an  affidavit  for  publication 
of  the  summons  in  an  action  of  attachment 
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2.  Attachment:  Process:  Skbvice  by  Publication:.  Affidavit  Suffi- 
cient. Affidavit  for  publication  of  summons  against  a  non- 
resident defendant  examined,  and  held  sufficient 

Ebbob  from  the  district  court  for  Butler  county.  Tried 
below  before  Sobnbobgeb,  J.    Afflrmed. 

W.  Sf.  Summers^  for  plaintiff  in  error. 

Kirpatrick  &  Eager y  contra. 

DUFFIB,  C. 

October  10,  1899,  the  Boston  Investment  Company  filed 
its  petition  in  the  office  of  the  clerk  of  the  district  court  for 
Butler  county  asking  judgment  against  the  defendant 
(plaintiff  in  error  in  this  court)  for  the  amount  due 
on  two  promii'Sory  notes.  On  the  same  day  an  affidavit 
for  an  attachment  was  filed  and  an  order  of  attachment 
thereupon  issued  and  delivered  to  the  sheriff  of  the  county 
who  returned  the  same  into  the  office  of  the  clerk  of  the  dis- 
trict court  October  18,  1899,  with  his  return  of  service  in- 
dorsed thereon  showing  that  he  had  attached  the  south- 
west quarter  of  section  20,  township  13,  range  3,  as  the 
property  of  the  defendant.  In  this  connection  it  should 
be  stated  that  the  affidavit  for  the  attachment  was  made 
and  verified  October  7,  1899,  three  days  before  it  was 
filed  with  the  clerk.  October  21,  1899,  the  following  affi- 
davit for  service  by  publication  was  filed : 

"The  State  of  Nebbaska^  1 
Lancasteb  County.        j  ^®* 

"J.  S.  Kirkpatrick  being  first  duly  sworn  on  oath  accord- 
ing to  law  says  that  he  is  the  attorney  for  the  plaintiff, 
that  the  plaintiff  is  a  corporation,  that  on  the  10th  day  of 
October,  1899,  the  plaintiff  filed  its  petition  in  the  dis- 
trict court  of  Butler  county  against  the  defendant  Edwin 
Alonzo  Barnes,  the  object  and  prayer  of  which  are  to  re- 
cover a  judgment  against  the  defendant  for  the  sum  of 
f  1,854.18  upon  two  promissory  notes  signed  by  said  Edwin 
Alonzo  Barnes,  and  delivered  to  the  First  National  Bank 
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of  Lincoln  and  by  said  bank  sold,  indorsed  and  transferred 
to  this  plaintiff. 

"Said  notes  were  dated  on  the  fourth  day  of  February, 
1898,  one  was  for  f  1,362,  drawing  interest  from  maturity 
and  due  and  payable  thirty  days  after  date ;  the  other  note 
was  for  f 251. 90  with  interest  at  the  rate  of  10  per  cent, 
pep  annum  from  maturity  and  due  and  payable  thirty 
days  from  date.  That  there  is  now  due  upon  said  notes 
the  sum  of  fl,854.18,  with  interest  at  the  rate  of  10  per 
cent,  per  annum  from  the  4th  day  of  October,  1899.  Affiant 
further  says  that  the  plaintiff  has  caused  to  be  issued  out 
of  the  district  court  of  Butler  county  an  order  of  attach- 
ment in  said  cause  against  the  defendant,  and  the  sheriff 
of  said  county  has  levied  the  same  upon  the  southwest 
quarter  of  secition  twenty  in  township  thirteen  north  of 
range  three  east  in  Butler  county,  Nebraska  (S.  W.  J 
Sec.  20,  T.  13,  N.  R.  3,  E.),  for  the  satisfaction  of  the 
amount  due  and  the  plaintiff  prays  that  said  premises 
may  be  sold  for  the  satisfaction  of  said  debt.  Affiant 
further  says  that  the  defendant,  Edwin  Alonzo  Barnes,  is 
a  non-resident  of  the  state  of  Nebraska  and  is  absent 
therefrom  and  that  summons  cannot  be  served  upon  him 
iH  said  state  and  asks  for  service  by  publication. 

"J.  S.  KlEKPATBIOK. 

''Subscribed  in  my  presence  and  sworn  to  before  me 
this  19th  day  of  October,  1899. 

''0.  H.  Eubank,  tJotary  Public/' 

February  24,  1900,  Barnes  made  a  special  appearance 
and  filed  a  motion  "for  the  special  purpose  of  objecting  to 
the  jurisdiction  of  the  court  over  the  person  of  the  de- 
fendant in  this  cause,"  and  set  out  as  his  grounds  of  said 
motion:  "1st  That  the  affidavit  for  attachment  herein 
alleging  that  the  plaintiff  had  commenced  an  action  in  the 
district  court  of  Butler  county  was  made  and  sworn  to  on 
the  7th  day  of  October,  1899,  whereas  the  fact  is  that  this 
action  had  not  been  commenced  at  that  time  but  that  the 
petition  of  the  plaintiff  herein  was  not  filed  until  the  lOtb 
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day  of  October,  1899,  all  of  which  is  shown  by  the  records 
and  flies  herein.  2d.  That  the  affidavit  for  service  upon 
the  defendant  by  publication  filed  herein  is  insufficient  and 
void  and  is  not  in  accordance  with  the  statutes  of  the  state 
of  Nebraska  in  that  behalf  made  and  provided,  being  sec- 
tion 78  of  the  Code  of  Civil  Procedure  of  said  state  in  this : 
that  said  section  78  provides  that  before  service  by  publi- 
cation can  be  made  upon  the  defendant  such  affidavit 
therefor  shall  set  forth  among  other  facts  that  the  case  is 
one  of  those  mentioned  in  section  77  of  said  Code,  which 
said  affidavit  filed  herein  and  upon  which  service  by  publi- 
cation is  sought  to  be  had  upon  the  defendant,  entirely 
fails  to  set  forth,  for  that  this  action  is  one  based  upon 
attachment  proceedings  and  the  defendant  is  a  non-resi- 
dent of  the  state  of  Nebraska,  and  said  affidavit  entirely 
fails  to  set  forth  that  said  defendant  has  property  in  this 
state  or  debts  owing  to  him  in  this  state,  all  of  which 
appears  from  the  records  and  files  herein  and  from  said 
affidavit.  3d.  That  the  defendant  has  no  legal  title  in 
and  to  the  lands  upon  which  the  said  attachment  has 
been  levied  as  per  the  return  of  the  sheriff  who  purports 
to  have  levied  the  same,  being  the  southwest  quarter  of 
section  20,  township  13  north,  range  3  east  of  the  6th  P» 
M.  in  Butler  county,  Nebraska,  which  is  shown  by  the 
affidavit  of  George  P.  Sheesley  hereto  attached  and  made 
a  part  hereof." 

The  district  court  overruled  the  foregoing  objections 
and  entered  judgment  finding  the  amount  due  the  plaintiflf 
and  ordered  that  the  sheriff  proceed  as  upon  excution  to 
advertise  and  sell  so  much  of  the  attached  property  as 
would  satisfy  the  judgment  and  costs.  Tlie  defendant  has 
taken  error  to  this  court  and  now  insists  that  the  court  had 
no  jurisdiction  to  enter  said  judgment 

We  very  much  doubt  whether  the  objections  made  by 
the  plaintiff  in  error  present  anything  for  the  considera- 
tion of  the  court.  These  objections,  it  will  be  observed, 
went  entirely  to  the  jurisdiction  of  the  court  "over  the 
person  of  the  defendant."    The  whole  record  shows  that  no 
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attempt  was  made  to  gain  jurisdiction  of  the  person  of  the 
defendant.  The  proceeding  was  in  rem  and  directed 
against  the  property  of  tlie  defendant.  The  issue  of  an 
attachment  and  a  levy  thereunder  placed  the  property 
within  the  jurisdiction  of  the  court  and  after  due  notice 
to  the  defendant  by  publication  or  otherwise  the  court 
could  rightfirily  proceed  to  determine  the  amount  due 
the  plaintiff  and  to  order  the  attached  property  sold  in 
satisfaction  thereon.  Danicll  v.  Mucky  46  Neb.,  740; 
Rachman  v.  Glapp^  50  Neb.,  648. 

The  plaintiff  in  error  in  his  brief  has  argued  the  ques- 
tion upon  the  theory  that  his  objections  raised  the  question 
of  the  sufficiency  of  the  affidavit  for  publication  and,  as  we 
understand  him,  insists  that  said  affidavit  does  not  comply 
with  our  statute  in  that  it  fails  to  show  that  the  defendant 
had  property  in  this  state  which  is  sought  to  be  reached  in 
this  proceeding.  While  we  do  not  think  the  objections 
properly  raise  the  question,  we  have,  nevertheless,  ex- 
amined the  affidavit  and  think  it  fully  complies  with  the 
statute.  The  affidavit  was  not  made  until  after  the  sheriflf 
had  attached  the  proi)erty  and  made  a  return  of  his  doings 
under  the  writ.  The  affidavit  states  that  plaintiff  had 
caused  an  attachment  to  issue  and  that  the  sheriflf  of  the 
county  had  levied  upon  the  southwest  quarter  of  section 
20,  township  13,  range  3,  for  the  satisfaction  of  the  amount 
due  ana  that  a  sale  of  said  land  was  demanded.  It  fur- 
ther shows  that  the  defendant  is  a  non-resident  of  the 
state  and  that  summons  can  not  be  served  upon  him  in  the 
state.  This  is  a  sufficient  showing  that  the  action  was 
one  "brought  against  a  non-resident  of  this  state  ♦  ♦  ♦ 
having  in  this  state  proi)erty  ♦  ♦  ♦  sought  to  be  taken 
by  any  of  the  provisional  remedies"  and  this  is  a  sufficient 
compliance  with  section  78  of  our  Code  of  Civil  Procedure. 

We  discover  no  error  in  the  record  and  therefore  recom- 
mend the  affirmance  of  the  judgment  of  the  district  court. 

Ames  and  Albert,  CC,  concur. 

AB'FIBMED. 

27 
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Maurice  Marcus  v.  C.  A.  Leake  et  al. 

Filed  March  18,  1903.    No.  12,490. 
Commissioner's  opinion.     Department  No.  1. 

1.  Trial:    Instructions:    Refitskd  to  Party,  Given  by  pouRT.    A  judg- 

ment will  not  be  reversed  for  failure  of  the  trial  court  to  give  an 
Instruction  tendered  where  the  mattefs  therein  referred  to  have 
been  substantially  covered  by  other  instructions  given. 

2.  Fraudulent  Conveyances:     Relatives:     Bona    Fides;     Burden    of 

Proof.  Transfers  of  property  between  relatives,  whereby  credi- 
tors have  been  hindered,  delayed  or  defeated  in  the  collection  of 
their  claims,  will  be  closely  scrutinized,  and  the  burden  is  upon 
those  claiming  under  such  transfers  to  show  the  good  faith  there- 
of; and  this  rule  applies  to  a  mortgagee  who  stands  to  the  mort- 
gagor in  the  relation  of  brother-in-law. 

3.  Fraudulent  Conveyances:    Relatives:    Intent:    Burden  of  Proof: 

Instructions.  Instruction  examined,  and  held  not  to  be  er- 
roneous. 

Error  from  the  district  court  for  Hall  county.  Tried 
below  before  Thompson,  J.    Affirmed. 

W.  H.  Thompson  and  W.  H.  Piatt,  for  plaintiff  in  error. 

Harrison  d  Pcarnc  and  W,  A,  Prince,  contra. 

Kirkpatriok,  C. 

This  is  a  procccdinji^  in  error  brought  to  reverse  a  judg- 
ment of  the  district  court  for  Hall  county.  The  action  was 
upon  a  constable's  bond,  whereon  one  C.  A.  Leake  was 
principal,  and  the  other  defendants  were  bondsmen. 
Plaintiff  sought  to  recover  damages  for  the  wrongful  tak- 
ing of  certain  property,  claimed  by  him  under  and  by  vir- 
tue of  a  chattel  mortgage,  but  which  was  seized  by  Leake 
under  various  writs  of  attachment  against  the  mortgagor 
of  plaintiff.  It  appears  that  on  and  prior  to  August  24, 
1897,  one  Wolf  Lebovitz  was  engaged  in  the  mercantile 
business  in  the  city  of  Grand  Isltind,  and  that  he  was  at 
that  time  considerably  involved  in  debt.    On  that  day  he 
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executed  and  delivered  to  plaintiff,  who  was  his  brother- 
in-law,  and  a  former  partner,  a  chattel  mortgage  on  his 
entire  stock  of  goods  and  fixtures,  to  secure  the  sum  of 
14,476.65,  for  which  amount  it  was  claimed  he  was  in- 
debted to  plaintiff.  The  mortgage  was  placed  of  record 
the  same  day,  and  plaintiff  claims  to  have  taken  immedi- 
ate  possession  on  the  afternoon  of  that  day,  when  defend- 
ant C.  A.  Leake,  a  constable,  levied  upon  and  carried 
away  a  part  of  the  goods  of  the  alleged  value  of  f  1,155.30, 
and  on  August  22,  levied  upon  certain  additional  goods  of 
the  alleged  value  of  ¥366.75,  the  various  seizures  being 
made  in  satisfactipn  of  certain  executions  and  writs  of 
attachment  then  in  his  hands  in  favor  of  the  creditors  of 
Lebovitz. 

The  defendants  pleaded  that  Lebovitz  was  not  indebted 
to  plaintiff  in  any  sum  whatever;  that  plaintiff  was  related 
to  Lebovitz  as  brother-in-law,  and  that  the  mortgage  under 
which  he  claimed  was  made  in  fraud  of  creditors,  and  for 
the  purpose  of  hindering,  cheating,  delaying  and  defeat- 
ing the  creditors  of  Lebovitz  in  the  collection  of  their 
claims.  It  was  pleaded  tljat  plaintiff  never  took  possession 
of  the  goods  under  his  mortgage,  but  that  Lebovitz  re- 
mained in  possession  and  continued  in  the  management  of 
the  business.  Plaintiff  did,  however,  advertise  the  goods 
for  sale  under  his  mortgage,  his  theory  upon  the  trial  of 
the  cause  being  that  Lebovitz  was  acting  as  his  clerk. 
Issue  being  joined,  and  trial  had,  the  cause  was,  under 
instructions  by  the  court,  submitted  to  the  jury,  who  re- 
turned a  verdict  for  defendants,  and  judgment  was  accord- 
ingly entered. 

In  this  proceeding,  plaintiff  assigns  error  on  the  part 
of  the  trial  court  in  the  giving  and  refusal  of  certain  in- 
structions, and  in  instructing  that  the  burden  of  proving 
the  good  faith  of  the  chattel  mortgage  was  upon  plaintiff, 
upon  the  theory  that  he  was  a  relative  of  Lebovitz  and  that 
he  was  in  possession  when  the  levies  were  made. 

Plaintiff  requested  two  instructions  which  were  refused. 
They  are  in  the  language  following: 
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"No.  10.  But  before  this  rule  applies  the  burden  is  upon 
the  defendants  to  show  by  a  preponderance  of  the  evidence 
that  the  said  property  was  left  in  the  possession  of  Lebovitz 
in  his  own  ripht,  and  was  so  held  by  Lebovitz  at  the  time 
of  and  just  before  the  levy. 

"No.  11.  The  fact  that  it  did  hinder  and  delay  creditors 
by  reason  of  the  giving  of  the  plaintiff's  mortgage  is  not 
sufficient,  but  you  must  find  from  the  evidence  that  that 
was  the  moving  intent  in  giving  the  mortgage." 

It  is  apparent  that  the  first  instruction  quoted  above  is 
but  the  fragment  of  an  instruction,  and  we  are  unable  to 
apprehend  the  object  plaintiff  had  in  tendering  it  in  such 
form.  No  explanation  thereof  is  made  in  brief  of  counsel, 
and  we  can  only  gather  by  inference  that  it  was  intended 
as  an  addendum  to  No.  10,  given  by  the  court  on  request 
of  defendants,  which  is  as  follows: 

"You  are  instructed  that  a  chattel  mortgage,  although 
filed  for  record,  is  prima  facie  fraudulenf  as  to  creditors 
and  bona  fide  purchasers,  if  the  mortgagor  retains  pos- 
session of  the  mortgaged  property,  and  the  persons  claim- 
ing under  such  mortgage  must  make  it  appear  that  the 
same  was  made  in  good  faith  in  order  to  recover." 

We  are  of  opinion  that  this  instruction  correctly  states 
the  law,  and  when  taken  in  connection  with  the  other  in- 
structions given  by  the  court,  it  can  not  be  said  to  be 
objectionable  in  respect  of  any  complaint  now  urged  by 
plaintiff.  So  far  as  the  other  im«?truction  quoted  above  is 
concerned,  it  may  be  said  that  error  can  not  be  prcnlicated 
upon  its  refusal,  as  the  matter  therein  set  forth  was  sub- 
stantially covered  by  other  instructions  given. 

The  court  instructed  the  jury  in  the  following  language: 
"You  are  instructed  that  it  is  not  only  the  honesty  of  the 
debt  secured,  but  the  purpose  of  the  conveyance  to  which 
the  statute  has  referrtnl.  An  honest  debt  is  an  important 
part  of  the  transaction,  but  if  the  mortgage  was  given  by 
the  mortgagor  and  taken  by  the  mortgagee  with  intent  to 
hinder  and  delay  creditors,  then  it  is  void,  though  an 
honest  debt  be  secured  by  the  instrument." 
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This  instruction  is  alleged  as  error,  but  we  are  unable 
to  see  wherein  the  court  erred  in  its  giving.  We  do  not 
believe  that  the  trial  court,  in  the  giving  of  this  instruc- 
tion, extended  the  scope  and  purpose  of  the  provisions  of 
chapter  32  of  the  Compiled  Statutes  (Annotated  Statutes, 
section  5950  et  seq.).  An  instruction  substantially  sim- 
ilar was  approved  by  this  court  in  Landauer,  Kaim  d 
Streng  v.  Mack  &  Co.^  43  Neb.,  430,  436.  Other  errors  re- 
ferred to  in  briefs  are  not  specifically  pointed  out  and 
we  can  not  consider  them. 

A  further  contention  is  that  there  was  error  committed 
by  the  court  in  that  the  instructions,  taken  as  a  whole, 
assume  that  a  relationship  existed  between  plaintiff  and 
Lebovitz,  within  the  meaning  of  the  rule,  many  times 
recognized  by  this  court,  governing  the  burden  of  proof 
in  cases  wherein  transfers  of  property  between  relatives 
are  alleged  to  be  in  fraud  of  creditors.  The  court  in  the 
case  at  bar  instructed  the  jury  that  transfers  between 
relatives,  if  creditors  are  thereby  delayed,  hindered,  or 
defeated,  in  the  collection  of  their  debts,  should  be 
scrutinized  closely,  and  that  upon  the  claimant*  under 
such  transfers  rested  the  burden  of  showing  the  bona  fides 
of  the  transactions.  Fisher  v.  Herron^  22  Neb.,  183; 
Heffley  v.  Hunger ,  54  Neb.,  at  page  779.  The  contention  of 
plaintiff  in  error  seems  to  be  that  a  brother-in-law  is  not 
a  relative  within  the  meaning  of  the  rule  referred  to.  We 
are  unable  to  accept  this  view.  There  can  be  no  doubt 
that  a  brother-in-law  comes  within  the  recognized  and 
well-settled  meaning  of  the  word  "relative."  Winfield, 
Adjudged  Words  and  Phrases,  526;  Paddock  v.  Wells y  2 
Barb.  Ch.  [N.  Y.],  33;  Carman  v.  Newell,  1  Denio  [N.  Y.], 
25.  Prom  an  examination  of  the  entire  record,  we  find  no 
prejudicial  error.  Justice  seems  to  have  been  done  and 
it  is  recommended  that  the  judgment  be  affirmed. 

Hastings  and  Lobingieb,  CO.,  concur. 

Affibmed. 
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Charles  Spence  v.  C.  D.  Apley. 

Filed  Mabch  18,  1903.    No.  12,571. 
Commissioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:    Assignments:    New  Trial,  Overruling  Motion 

FOB.  Achenhach  v.  Pollock,  64  Neb..  436,  90  N.  W.  Rep.,  304,  and 
Oandy  v.  Cu7nmin8,  64  Neb.,  312,  89  N.  W.  Rep.,  777,  followed. 

2.  Frauds,  Statute  of:    Parol  Acceptance  of  Written  Offer:    Brokers. 

Parol  acceptance  of  an  offer  in  writing  does  not  constitute  a  con- 
tract in  writing  subscribed  by  both  parties  within  the  purview  of 
section  74,  chapter  73,  Compiled  Statutes  [Annotated  Statutes, 
section  10258]. 

Error  from  the  district  court  for  Thayer  county.  Tried 
below  before  Stubbs,  J.    Affirmed. 

J.  B.  8kinnc7%  for  plaintiff  in  error. 

T.  G.  Mar  shall  y  contra. 

Pound,  C. 

Plaintiff  sued  to  recover  commissions  as  a  real  estate 
broker  for  procurinj^  a  purchaser  and  negotiating  a  sale 
of  land  for  the  defendant.  The  latter  had  refused  to  con- 
summate the  sale  arranged.  A  verdict  for  the  defendant 
was  directed  at  the  trial,  and  error  is  prosecuted  from  the 
resulting  judgment. 

The  petition  in  error  contains  no  assignment  of  error  in 
overruling  the  motion  for  a  new  trial,  so  that  we  are  not 
obliged  to  consider  any  of  the  errors  assigned.  Achenhach 
V.  Pollock,  64  Neb.,  436,  90  N.  W.  Rep.,  304;  Gandy  v. 
Gummins,  64  Neb.,  312,  89  N.  W.  Rep.,  777.  We  may  say, 
however,  that  the  ruling  of  the  trial  court  seems  to  have 
been  quite  right.  Plaintiff  sought  to  prove  his  contract 
of  employment  by  introducing  a  letter  written  by  the  de- 
fendant, and  then  proceeded  to  show  that  acting  upon  the 
letter  he  had  procured  a  purchaser  and  arranged  a  sale. 
Section  74,  chapter  73,  Compiled  Statutes    [Annotated 
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Statutes,  section  10258],  requires  such  contracts  to  be  in 
writing  and  signed  by  both  parties.  In  Kingman  £  Co,  v, 
Davis,  63  Neb.,  578,  88  N.  W.  Rep.,  777,  we  held  that  parol 
acceptance  of  an  offer  in  writing  did  not  give  rise  to  an 
agreement  or  contract  in  writing  within  the  purview  of 
section  11,  Code  of  Civil  Procedure.  The  same  reasons 
would  warrant  us  in  holding  that  the  agreement  resting 
partly  in  writing  and  partly  in  parol  was  not  a  contract 
in  writing  subscribed  by  both  parties  within  the  meaning 
of  said  section  74. 

We  recommend  therefore  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Babnes  and  Oldham,  CO.,  concur. 

Affirmed. 


Charles  P.  Carlson  v.  I.  H.  Jordan  et  al. 

Filed  March  18,  1903.    No.  12,618. 
Commissioner'B  opinion.    Department  No.  1. 

1.  Trial:    Verdict  Only  One  Possible:     Prejudice.    Where  the  verdict 

reached  is  the  only  possible  one  under  the  facts,  errors  in  the 
trial  are  not  prejudicial. 

2.  Conversion:    Authorized  by  Plaintiff:    Action  fob  Price  of  Prop- 

erty. No  action  for  conversion  will  lie  on  account  of  a  disposi- 
ton  of  property  which  plaintiff  admits  authorizing.  If  he  has  an 
action,  it  is  for  the  price  of  the  property. 

3.  Conversion:    A(moN  by  Assignee  of  Seller:    Action  for  Price  of 

Property.  The  assignee  of  one  who  has  sold  property  which  has 
not  been  paid  for  has  only  an  action  for  its  price.  He  cannot 
recover  for  a  conversion.  • 

Error  from  the  district  court  for  Kearney  county.  Tried 
below  before  Beall,  J.    Affirmed. 

G.  Norberg  and  J.  L.  McPheely,  for  plaintiff  in  error. 

E.  0.  Dailey  and  Ed.  L.  Adams ,  contra. 
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Hastings,  C. 

This  action  was  for  conversion.  Plaintiff  sets  out  two 
grounds  of  recovery,  one  for  800  bushels  of  corn  grown  on 
section  13,  township  5,  range  17,  Phelps  county,  Nebraska, 
in  which  he  claims  a  mortgagee's  interest  to  the  amount 
of  $50.20  and  interest  from  May  24,  1895,  at  10  per  cent., 
which  corn  he  says  defendants  have  converted  to  their 
own  use.  The  second  cause  of  action  is  for  400  bushels  of 
corn,  in  which  one  Peter  Carlson  is  alleged  to  have  had  a 
mortgagee's  interest  to  the  amount  of  $50,  which  he  has 
assigned  to  plaintiff,  and  which  corn  it  is  alleged  that  the 
defendants  have  converted.  Plaintiff's  right  of  possession 
in  each  lot  of  corn  is  asserted  in  general  terms. 

Defendants'  answer  says  that  no  cause  of  action  is  al- 
leged ;  that  defendants  were  grain  dealers  in  the  market  at 
Wilcox,  Nebraska ;  that  they  bought  of  one  Cederborg  and 
Peter  Carlson  corn  to  the  value  of  f88.60  and  became  in- 
debted to  Cederborg  and  Carlson  in  that  sum;  that  on 
December  14, 1895,  they  were  garnished  to  appear  before  a 
justice  of  the  peace  in  Kearney  county,  at  suit  of  State 
Bank  of  Wilcox  in  an  action  against  Cederborg  and  Carl- 
son, and  in  that  action  defendants  answered  stating  their 
indebtedness  and  were  ordered  to  pay  into  the  said  justice 
court  the  $88.60  due  from  them  to  Cederborg  and  Carlson, 
and  paid  it,  and  were  discharged  from  any  further  liabil- 
ity; that  said  bank  recovered  judgment  against  Cederborg 
and  Carlson  in  that  action.  The  defendants  deny  that 
plaintiflf  had  any  lien  or  title  to  any  of  the  com  purchased 
by  them  and  deny  the  conversion  of  such  corn. 

To  this  answer  a  general  denial  was  filed.  At  the  trial 
a  verdict  was  returned  for  the  defendants  and  from  a 
judgment  upon  that  verdict  the  plaintiff  brings  error  to 
this  court. 

The  errors  alleged  in  the  motion  for  new  trial  and  in 
the  petition  in  error  are,  that  the  verdict  is  contrary  to 
law;  contrary  to  the  evidence;  error  in  admitting  in  evi- 
dence the  transcript  of  the  bank's  judgment  against  Ceder- 
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borg  and  Carlson ;  error  in  statement  made  by  the  presid- 
ing judge  as  to  his  reasons  for  admitting  in  evidence  the 
plaintiff's  mortgage,  and  error  in  refusing  and  giving  in- 
structions. The  only  ground  for  reversal,  however,  which 
is  urged  in  the  brief  of  plaintiff  in  error  is  the  insuffi- 
ciency of  the  evidence  to  support  a  verdict. 

In  our  view  of  the  case  upon  the  plaintiff's  statement  of 
it,  it  is  unnecessary  in  any  event  to  look  further  than  the 
evidence,  because  it  seems  to  us  entirely  insufficient  to 
establish  any  conversion  on  the  part  of  the  defendants 
and  therefore  the  verdict  must  be  right  as  there  is  no 
complaint  of  any  error  in  the  exclusion  of  evidence. 

The  plaintiff  held  a  mortgage  dated  May  24,  1895,  upon 
"my  3-5  interest  in  twenty-five  acres  of  corn  now  growing 
on  northeast  quarter  of  section  13,  township  5,  range  17, 
Phelps  county,  Nebraska"  given  by  one  John  N.  Cederborg 
to  secure  payment  of  a  note  of  the  same  date  for  $50.20  due 
January  1,  1896.  Plaintiff  testifies  that  Cederborg  was 
farming  the  east  half  of  that  section  and  plaintiff  himself 
lived  on  the  same  section ;  he  testifies  that  Cederborg  had 
110  acres  of  corn  on  the  quarter  section  mentioned  and 
that  the  mortgage  and  note  were  given  to  plaintiff  in  con- 
sideratioA  of  seed  and  feed  furnished  by  him  to  Cederborg 
to  enable  the  latter  to  get  in  his  crop,  and  that  nothing 
had  been  paid  upon  it ;  that  at  the  time  the  mortgage  was 
given,  the  corn  was  up;  that  when  Cederborg  husked  the 
corn  on  this  northeast  quarter,  he  placed  it  in  three  piles 
upon  the  adjoining  southeast  quarter;  that  the  northern- 
most of  these  three  piles  was  designated  as  the  plaintiff's 
corn;  that  the  second  pile  was  designated  as  Peter  Carl- 
son's corn,  who  was  apparently  the  landlord,  and  the 
third  as  Kridelbaugh  &  Youngquist's,  who  claimed  liens 
upon  the  corn.  Plaintiff  further  testified  that  he  directed 
his  pile  of  corn  to  be  hauled  to  market  by  Cederborg  and 
sold;  that  Cederborg  was  to  bring  the  proceeds  to  plain- 
tiff. Plaintiff  also  states  that  the  defendant  Jordan  told 
1  him  that  some  of  the  corn  was  sold  as  Peter  Carlson's  and 

some  as  plaintiff's.    This  evidence  is  not  denied.    Defend- 
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ants  offered  no  testimony  except  the  transcript  of  the 
record  showing  their  garnishment  and  their  payment  of 
all  the  money  for  the  corn,  which  had  not  been  turned 
over  to  Cederborg,  into  court  pursuant  to  the  order  in 
garnishment. 

It  is  claimed  that  these  garnishment  proceedings  are 
void  as  regard  plaintiff's  mortgage  because  Jordan  & 
Hynes  had  notice  that  the  OAvnership  of  the  corn  was  in 
plaintiff  and  also  because  it  was  so  entirely  irrespective  of 
any  defective  description  in  the  mortgage;  that  the  corn 
having  been  divided  and  having  been  sold  to  defendants  as 
plaintiff's  corn,  they  w^ere  not  at  liberty  to  pay  out  the 
money  for  it  on  any  garnishment  against  them  as  creditors 
of  Cederborg,  and  it  is  claimed,  as  regards  the  Peter  Carl- 
son corn,  that  his  title  was  assigned  to  the  plaintiff  on 
December  16,  by  the  following  instrument : 

"Wilcox,  Neb.,  Dec.  16,  1895. 

"For  value  received  I  hereby  sell  and  assign  to  Chas.  P. 

Carlson  act.  due  me  for   four  loads  of  corn  sold  to 

and  delivered  by  J.  N.  Cederborg  and  authorize  said  Chas. 
R.  Carlson  to  collect  the  same.  his 

"Attest :  G.  Norbbrg.  Petter  X  Carlson." 

mark 

All  of  this  corn  of  both  lots  had  been  sold  and  delivered 
to  the  defendants  prior  to  December  14,  and  the  garnish- 
ment notice  was  served  on  defendants  on  that  day.  It 
is  claimed  that  the  garnishment  proceedings  are  void  as 
to  Peter  Carlson  for  the  reason  that  no  service  of  sum- 
mons was  had  upon  him  in  that  action. 

That  action  was  brought  originally  against  Cederborg, 
Peter  Carlson  and  A.  Carlson ;  summons  was  served  upon 
Cederborg  and  A.  Carlson.  The  return,  however,  was 
silent  as  to  Peter  Carlson.  On  the  answer  day  hearing 
was  had  on  the  answer  of  the  garnishees,  and  they  were 
ordered  to  pay  the  money  into  court,  which  was  done,  and 
the  justice  then  entered  an  order  continuing  the  case  for 
publication  of  notice  as  against  Peter  Carlson,  and  this 
was  published. 
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It  is  true  that  the  record  fails  to  disclose  any  reason 
why  Peter  Carlson  was  not  served  personally  with  sum- 
mons together  with  the  other  defendants,  and  it  is  quite 
probable  that  the  record  as  it  stands  fails  to  disclose  any 
jurisdiction  as  to  Peter  Carlson,  except  such  as  was  ac- 
quired by  the  issuance  of  the  attachment  under  a  proper 
affidavit,  and  garnishing  the  present  defendants.    It  seems 
clear,  however,  that  whatever  defects  there  might  be  in 
the  garnishment  proceedings  there  is  no  liability  on  the 
part  of  defendants  for  the  conversion  of  any  corn.    It  is 
clear  that  the  corn  was  sold  to  them  by  Cederborg  and 
Peter  Carlson.     Whatever  claim  plaintiff  had  upon  the 
Peter  Carlson  corn  accrued  to  him  after  its  owner  had 
appeared  with  it  and  sold  it  in  the  open  market  to  these 
defendants,  and  the  very  utmost  which   Peter  Carlson 
could  do  after  that  was  to  assign  his  claim  for  compensa- 
tion under  his  contract  of  sale  for  the  corn  delivered.    That 
is  not  this  action,  and  such  proof  does  not  tend  to  establish 
any  conversion  of  the  Peter  Carlson  corn.    The  case  of  the 
plaintiff,  as  to  his  own  mortgaged  corn,  is  no  better.    On 
his  own  statement  he  had  authorized  Cederborg's  sale  of 
this  corn  in  the  market  to  the  defendants.    If  he  had  any 
right  of  action  at  all,  it  was  for  the  price  of  such  corn 
as  Cederborg  sold  to  the  defendants  and  did  not  draw  the 
pay  for.    It  is  elementary  that  there  can  be  no  conversion 
of  property  whose  owner  is  consenting  to  its  disposition, 
Tousley  v.  Board  of  Education,  39  Minn.,  419,  40  N.  W. 
Rep.,  509;  Griffin  v.  Bristle,  39  Minn.,  456,  40  N.  W.  Rep., 

523. 

When  any  person,  himself,  arranges  for  the  disposition 
of  property,  he  can  not  afterwards  either  by  himself  or  by 
any  subsequent  assignee  assert  a  claim  that  such  disposing 
was  a  conversion.  No  cause  of  action  is  alleged  in  this  case 
except  conversion.  The  sale  to  defendants  was  fully  au- 
thorized by  the  plaintiff  and  by  Peter  Carlson  while  he 
owned  his  part  of  the  corn,  and  whether  or  not  defend- 
ants have  paid  for  the  corn,  there  can  be  no  recovery  for  it 
by  an  action  in  conversion.    The  verdict  was  the  only  one 
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possible  and  any  errors  in  reaching  such  a  result  are  not 
prejudicial. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

KiRKPATBiCK  and  LoBiNGiER,  CO.,  concur. 

Affirmbd. 

Nebraska  Loan  &  Trust  Company,  appellee,  v.  Ernest 

B.  Corning  et  al.,  appellants. 

Filed  Mabch  18,  1903.    No.  12,636. 
Commissioner's  opinion.    Department  No.  2. 
Mortgages:     Fobecix)sube:     Objections  Not  Raised  Below. 

Appeal  from  the  district  court  for  Sherman  county. 
Tried  below  before  Sullivan,  J.    Affirmed. 

Aaron  Wall,  for  appellants. 

W.  R.  Mellor  and  John  M,  Ragan^  contra. 

Pound,  O. 

This  is  an  appeal  from  an  order  confirming  a  sale  under 
decree  of  foreclosure.  The  points  argued  in  this  court  are 
not  without  some  force,  but  none  of  them  were  raised  in 
the  objections  to  confirmation  filed  in  the  district  court, 
and  none  of  the  points  there  urged  are  discussed  in  the 
brief  in  this  court    There  is  nothing  before  us. 

We  therefore  recommend  that  the  order  be  affirmed. 

Barnes  and  Oldham,  CO.,  concur. 

Affirmed. 
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BoBEBT  E.  Guthrie,  Jr.,  Administrator  op  the  Estate 
DP  Robert  E.  Guthrie,  Sr.,  Deceased,  appellee,  v. 
Edwin  R.  Guthrie  et  al.,  appellees,  Impleaded 
WITH  Sarah  H.  Garman,  appellant,  et  al. 

Filed  Mabcu  18,  1903.    No.  12,658. 
Commissioner's  opltiion.    Department  No.  3. 

1.  Appeal  and  Error:    Evidf.ncg  on  Appeal.     On  appeal  to  this  court, 

as  distinguished  from  proceedings  In  error,  evidence  excluded  by 
the  trial  court  will  not  be  considered. 

2.  Mortgages:      Foreclosure:      £2vidence    Sufficient.     Evidence     ex- 

amined, and  held  to  sustain  the  order  denying  confirmation  of  a 
foreclosure  sale. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J.    Affirmed. 

F.  M,  Hall  and  C.  L.  Poor,  for  appellant. 

Tibbets  Bros.,  Morey  d  Andersotiy  contra. 

Albert,  C. 

This  is  an  appeal  from  an  order  of  the  district  court 
denying  confirmation  of  a  sale  under  a  decree  of  fore- 
closure. The  following  facts  are  sufficiently  shown  in 
evidence:  The  notes  and  mortgages  upon  which  the  de- 
cree in  this  case  is  based  were  executed  to  one  Robert  E. 
Guthrie,  Sr.,  in  his  lifetime,  and  the  payee  died  intestate 
on  the  31st  day  of  May,  1892,  in  Sedgwick  county,  Kansas. 
On  the  16th  day  of  November,  in  the  same  year,  Robert  E. 
Guthrie,  Jr.,  was  appointed  administrator  of  the  estate  of 
the  intestate  by  the  probate  court  of  said  county  and  the 
notes  and  mortgages  aforesaid  came  into  his  hands  as  a 
part  of  the  assets  of  the  estate.  In  February,  1894,  the  ad- 
ministrator brought  this  action  in  the  district  court  for 
Lancaster  county,  to  foreclose  the  mortgages.  In  1895, 
and  before  a  decree  in  this  case,  the  administrator,  in  pur- 
suance of  an  order  of  the  probate  court  granting  adminis- 
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tration,  made  a  sale  of  the  assets  of  the  estate^  including 
the  notes  in  question,  to  Lucy  Guthrie,  which  was  after- 
ward, in  the  same  year,  approved  and  confirmed  by  the 
court  ordering  the  sale.  On  the  6th  day  of  December,  1895, 
Lucy  Guthrie  died  testate  and,  by  the  terms  of  her  will,  the 
notes  and  mortgages  in  question  were  left  to  the  children 
of  E.  R.  Guthrie.  Robert  E.  Guthrie,  Jr.,  was  one  of  the 
executors  of  her  will  and,  as  such,  held  possession  of  the 
notes  and  mortgages  in  question,  after  her  death,  to  the 
time  of  the  rendition  of  the  decree  in  this  case.  The  fore- 
closure proceedings  proceeded  in  the  name  of  the  adminis- 
trator of  the  estate  of  Robert  E.  Guthrie,  Sr.,  and  a  decree 
was  entered  therein  in  favor  of  such  administrator  on  the 
6th  day  of  May,  1897.  On  the  2d  day  of  October,  1899,  the 
following  instrument  was  filed  in  this  case: 

"Whereas,  I,  the  undersigned,  administrator  of  the  es- 
tate of  Robert  E.  Guthrie,  Sr.,  deceased,  was  by  the  order 
of  the  county  court  of  Lancaster  county,  Nebraska,  di- 
rected and  ordered  to  offer  at  public  sale  as  an  asset  of 
said  estate  a  decree  of  foreclosure  theretofore  rendered  in 
the  district  court  of  Lancaster  county,  Nebraska,  in  a 
case  wherein  Robert  E.  Guthrie,  Jr.,  administrator,  was 
plaintiff  and  Edwin  R.  Guthrie,  et  al.,  were  defendants, 
being  Docket  10,  page  177,  and 

"Whereas,  in  pursuance  of  said  order,  the  said  decree 
was  by  me  duly  advertised  for  sale  and  sold  at  public 
auction  to  Sarah  H.  Garman,  for  the  sum  of  f 3,500,  which 
said  sale  was  thereafter  duly  confirmed  in  all  things  by  the 
county  court  of  Lancaster  county,  Nebraska,  and  an  order 
entered  directing  the  administrator  to  sell  and  transfer 
the  said  decree  to  the  said  purchaser. 

"Now,  Therefore,  I,  Elmer  B.  Stephenson,  administra- 
tor of  the  estate  of  Robert  E.  Guthrie,  Sr.,  deceased,  in 
consideration  of  the  sum  of  |3,500,  paid  by  said  Sarah  H. 
Garman,  do  hereby  sell,  assign,  transfer  and  set  over  to  the 
said  Sarah  H.  Garman  the  said  decree,  being  a  decree  of 
foreclosure  rendered  in  the  district  court  of  Lancaster 
county,   Nebraska,  on   the  6th    day   of   May,   1897,   in 
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the  sum  of  |6,179.97  with  interest  thereon  at  the  rate 
of  8  per  cent,  per  annum  from  the  date  of  the  decree,  in  a 
case  wherein  Robert  E.  Guthrie,  Jr.,  administrator,  was 
plaintiff  and  Edwin  R.  Guthrie,  et  al.,  are  defendants,  be- 
ing Docket  No.  10,  page  177,  of  the  records  of  the  clerk  of 
the  district  court  of  Lancaster  county,  Nebraska.'^ 

Subsequently,  an  order  of  sale  issued  in  the  foreclosure 
case  and  the  property  covered  by  the  decree  was  offered  for 
sale  and  sold  to  Sarah  H.  Garman,  the  assignee  named  in 
the  foregoing  assignment.  Objections  were  lodged  against 
the  confirmation  of  the  sale,  one  of  which  being  that  the 
purchaser  had  not  paid  into  court  or  to  the  sheriff  the 
amount  of  her  bid.  The  objections  were  sustained  and 
confirmation  denied.    The  purchaser  appeals. 

It  is  conceded  that  the  plaintiff  never  paid  nor  offered 
to  pay  the  amount  of  her  bid,  which  was  less  than  the 
amount  of  the  decree.  Her  contention  is  that  she  is  the 
•  sole  owner  of  the  decree,  by  virtue  of  the  assignment  above 
set  forth  and,  consequently,  no  payment  nor  tender  of  pay- 
ment was  required  of  her  to  entitle  her  to  a  confirmation 
of  the  sale.  There  is  no  evidence  to  support  this  conten- 
tion. The  only  evidence  tending  in  the  remotest  degree 
to  show  that  she  was  the  owner  of  the  decree,  is  the  assign- 
ment filed  in  the  case,  purporting  to  have  been  made  by 
the  administrator  of  the  estate  to  Robert  E.  Guthrie,  Sr. 
The  administrator  named  in  that  instrument  is  not  the 
administrator  who  prosecuted  the  action  as  plaintiff.  The 
evidence,  touching  his  appointment  and  qualification  as 
such  administrator,  was  excluded  by  the  court  and  can 
not  be  considered  on  appeal.  Ainsworth  v.  Taylor^  53 
Neb.,  484;  Ailing  v.  Nelson^  55  Neb.,  161;  National  Life 
Insurance  Co.  v.  Martin,  57  Neb.,  350.  That  the  bare  re- 
cital in  the  assignment,  of  the  oflftcial  character  of  the 
assignor  and  his  authority  to  make  the  assignment,  was 
insufScient  to  prove  such  facts,  is  clear.  Hence  the  pur- 
chaser, not  having  paid,  nor  offered  to  pay,  the  amount  of 
her  bid,  and  not  having  shown  that  she  was  the  owner  of 
the  decree,  confirmation  was  properly  denied. 
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Other  questions  are  discussed  by  counsel,  but  they  are 
such  as  could  arise  only  upon  a  record  showing  a  grant  of 
administration  by  some  probate  court  of  this  state.  As 
before  stated,  all  evidence  on  that  iK)int  was  excluded.  By 
electing  to  prosecute  an  appeal  instead  of  proceeding  in 
error,  the  appellant  submits  the  case  to  this  court  on  the 
same  evidence  upon  which  the  issues  were  determined  in 
the  court  below.  Such  evidence  conclusivly  shows  that 
the  order  appealed  from  is  right.  That  being  true,  it  would 
serve  no  useful  purpose  in  this  proceeding  to  speculate  on 
the  probable  effect  of  the  excluded  testimony,  had  it  been 
admitted. 

It  is  recommended  that  the  order  of  the  district  court 
denying  confirmation  of  the  sale  be  affirmed. 

Ames  and  Duffib,  CO.,  concur. 

AFFIEkED. 


The  Dawson  County  National  Bank^  appellant,  v. 
Charles  Oldfatheb  et  al.,  appellees. 

Filed  March  18,  1903.    No.  12,674. 

Commissioner's  opinion.    Department  No.  2. 

Crops:  Ownership:  Injunction:  Evidence  Sufficient.  Evidence  ex- 
amined, and  held  sufficient  to  sustain  the  Judgment  of  the  district 
court. 

Appeal  from   the  district  court  for  Dawson   county. 
Tried  below  before  Sullivan,  J.    Affirmed. 

H.  D.  Rhea  and  Q\  W.  Fox,  for  appellant. 

Edward  A.  Cook,  contra. 

Oldham,  C. 

In  this  case  tlie  plaintiff  in  the  court  below  brought  an 
action  asking  for  an  injunction  to  restrain  defendants 
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from  harvesting  a  crop  of  rye  growinj^  on  certain  lands 
situated  in  Dawson  county,  Nebraska.  The  petition  alleged 
that  plaintiff  was  the  owner  and  in  possession  of  a  two^ 
thirds  interest  in  the  crop  of  rye ;  that  the  defendants  were 
threatening  to  enter  upon  the  premises  and  harvest  the  rye 
and  convert  the  same  to  their  own  use;  that  the  defend- 
ants were  insolvent,  and  that  plaintiff  had  no  adequate 
remedy  at  law  for  the  redress  of  the  threatened  trespass. 
On  this  petition  a  temporary  order  of  injunction  was 
granted  by  the  county  judge  of  Dawson  county.  Plaintiff 
thereupon  harvested  the  rye  crop,  sold  the  same  and  con- 
verted the  proceeds  thereof  to  its  own  use. 

Defendants  subsequently  filed  an  answer  to  plaintiff's 
petition,  denying  that  the  petition  stated  any  cause  for 
equitable  relief,  and  alleged  that  they  Avere  the  owners  of 
a  two- thirds  interest  in  the  crop  of  rye,  and  that  plaintiff 
after  the  temporory  injunction  was  issued  had  entered  on 
the  premises,  harvested  the  rye,  converted  the  same  to  its 
own  use  to  defendants'  damage  in  the  sum  of  $2,000,  and 
asked  that  the  cause  proceed  as  an  action  at  law  to  deter- 
mine the  rights  of  property  between  plaintiff  and  defend- 
ants to  the  two-thirds  interest  in  the  rye  crop  in  dispute. 

Plaintiff  filed  a  reply  to  this  answer  alleging  that  it  was 
the  owner  of  the  rye  in  dispute  and  that  defendants  had 
purchased  the  crop  from  one  Kadcliff  with  full  knowledge 
of  the  fact  that  plaintiff  was  the  owner  thereof  at  the  time 
such  purchase  was  made. 

On  issues  thus  joined  a  trial  was  had  to  the  court,  who 
dissolved  the  injunction  and  found  on  the  legal  issues  in 
favor  of  defendants,  and  entered  a  judgment  in  their  favor 
for  J3ftO  damages  against  the  plaintiff ;  plaintiff  brings  the 
cause  to  this  court  for  review  on  appeal. 

On  the  trial  of  the  cause  the  issues  raised  on  plaintiff's 
petition  for  an  injunction  seem  to  have  been  practically 
lost  sight  of.  On  this  issue,  however,  there  is  a  finding  of 
fact  based  on  the  testimony  that  one  of  the  defendants  was 
fully  solvent  and  worth  more  than  $3,800  over  and  above 
all  legal  exemptions;  this  finding  fully  supports  the  judg- 
28 
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ment  of  the  district  court  in  refusing  the  injunction 
prayed  for  by  plaintiff. 

On  the  trial  of  the  rights  of  property  neither  party  ap- 
pears to  have  requested  a  jury  and  the  right  of  the  court 
to  try  this  issue  Avithout  the  intervention  of  a  jury  is  one 
that  can  not  be  reviewed  by  this  court  on  appeal. 

The  whole  contention  in  the  trial  of  the  cause  was  with 
reference  to  the  ownership  of  the  rye.  Plaintiff  contend- 
ing that  KadcliflP  had  put  the  crop  in  under  an  agreement 
with  it  by  which  it  was  to  furnish  the  seed  and  feed  for 
his  teams,  and  that  when  the  crop  was  harvested  he  was  to 
deliver  two-thirds  of  it  to  a  mill  in  the  town  of  Lexington, 
and  that  he  Avas  to  receive  credit  for  the  market  value  of 
his  interest  in  the  rye  on  a  large  indebtedness  which  he 
owed  to  the  plaintiff.  Defendants  claimed  a  two-thirds 
interest  of  the  crop  under  a  bill  of  sale  from  Radcliff. 
There  was  a  cimflict  of  testimony  on  the  question  of  owner- 
ship, and  the  court  below  found  in  favor  of  defendants' 
contention. 

Without  determining  whether  or  not  we  can  review  the 
proceedings  of  the  legal  action  on  appeal,  it  is  sufficient  to 
say  that  there  is  competent  testimony  in  the  record  to 
sustain  the  judgment  of  the  district  court,  and  this  is  the 
only  question  we  are  asked  to  review  in  the  brief  of 
appellant. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Babnes  and  Pound,  CO.,  concur. 

Affirmed. 


Maby  R.  McOowan  bt  al.,  appellants,  v.  Walter  B. 

votaw  et  al.,  appellees. 

FrLED  March  18,  1903.    No.  12,677. 

Commissioner's  opitiion.    Department  No.  8. 

Appeal  and  Error:    Exceptions,  Bill  op:    FAauRE  to  File:    Pleadino. 
When,  after  issue  joined,  there  has  been  a  trial  and  the  record 
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recites  that  the  plaintiff  introduced  all  his  evidence,  which  the 
trial  court  found  to  be  insufficient  and  dismissed  the  action,  the 
Judgment  will  not  be  reviewed  in  this  court  in  the  absence  of  a 
bill  of  exceptions,  although  it  also  recites  that  in  the  opinon  of 
the  trial  Judge  the  petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

Appeal  from  the  district  court  for  Frontier  county. 
Tried  below  before  Norris,  J.    Affirmed. 

J.  A.  Williams  and  J.  L.  White^  for  appellants. 

L.  JR.  Cheney^  contra. 

Ames,  C. 

This  is  an  action  to  perpetually  enjoin  the  county  board 
of  Frontier  county  from  laying  out  and  establishing  a 
public  road  across  certain  lands  of  the  appellants.  The 
answer  denies  all  the  material  averments  of  the  petition, 
besides  alleging  certain  aflRrmative  matters  by  way  of 
defense.  There  was  a  trial,  at  the  conclusion  of  which  the 
court  found  generally  for  the  d(*fendants  and  rendered  a 
judgment  of  dismissal  and  for  costs.  The  plaintiffs  appeal, 
but  have  failed  to  bring  with  the  transcript  an  authenti- 
cated bill  of  exceptions,  so  that  we  are  unable  to  ascertain 
whether  the  finding  of  fact  was  supported  by  the  evidence. 
The  court  inserted  among  its  findings  a  statement  that  it 
did  not  consider  that  the  p(»tition  states  a  (»ause  of  action, 
but  it  does  not  appear  that  we  are  helped  by  that  fact. 
It  is  recited  that  the  plaintiffs  introduced  all  their  evidence 
and  rested,  but  if  we  should  be  of  opinion  that  the  petition 
does  state  a  cause  of  action,  we  should  still  be  ignorant 
whether  it  was  sustained  as  to  controverted  particulars, 
and  the  trial  court  held  expressly  that  the  evidence  as  well 
as  the  pleading,  was  insuflScient.  In  this  state  of  the  record 
a  finding  by  this  court  that  the  petition  does  state  a  cause 
of  action,  concerning  which  we  express  no  opinion,  would 
lead  to  no  practical  result 
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It  is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

Albert  and  Duffib,  CC,  concur. 

Affirmed. 


Louis  Werner  et  al.  v.  Caroline  Linsenmeyer  bt  al. 

Filed  March  18,  1903.    No.  12,678. 
Commissioner's  opinion.    Department  No.  1. 

1.  Appecd  and  Error:    Attachment:    Evidence  Sufficient.    The  Judg- 

ment or  order  of  a  district  court  on  a  motion  to  dissolve  an  at- 
tachment will  not  be  reversed  if  sustained  by  sufficient  compe- 
tent evidence. 

2.  Attachment:    Evidence  Sufficient.    Evidence  examined,  and  held 

sufficient  to  sustain  the  finding  and  order  of  the  trial  court. 

Error  from  the  district  court  for  Gage  county.  Tried 
below  before  Letton,  J.    Affirmed. 

M.  B.  Davis  J  for  plaintiffs  in  error. 

E.  0.  Kretsmger,  contra. 

EiRKPATRIOK)  C. 

This  is  an  error  proceeding  brought  for  the  purpose  of 
reversing  an  order  made  by  the  district  court  for  Gage 
county  discharging  an  attachment  in  an  action  i)ending 
in  that  county,  wherein  plaintiffs  in  error  were  plaintiffs 
and  defendants  in  error  were  defendants.  It  appears  from 
the  record  that  some  time  prior  to  November  26,  1901, 
plaintiffs  instituted  an  action  against  Caroline  Linsen- 
meyer to  recover  the  sum  of  |800  with  interest  for  alleged 
breach  of  warranty  in  a  conveyance  of  certain  real  estate 
made  by  defendants  to  plaintiffs.  On  the  day  named,  an 
affidavit  for  attachment  was  filed,  alleging  the  non-resi- 
dence of  Caroline  Linsenmeyer  and  her  husband,  Andreas 
Linsenmeyer,  and  an  attachment  was  duly  issued  and 


Vol.  4]  JANUARY  TERM,  1903.  373 

Werner  v.  Llnsenmeyer. 

• 

levied  upon  the  property  in  which  defendants  had  been 
residing  for  many  years.  A  motion  for  dissolution  of  the 
attachment  was  filed,  presenting  numerous  reasons,  among 
them  being  that  the  property  was  the  homestead  of  de- 
fendants, and  that  the  matters  set  out  in  the  affidavit 
were  untrue.  Issue  being  joined  upon  affidavits,  the  ques- 
tion w^as  tried  to  the  district  court,  the  trial  resulting  in 
an  order  dissolving  the  attachment,  to  reverse  which  this 
proceeding  is  brought. 

It  is  contended  that  the  trial  court  erred  in  overruling 
the  motion  filed  by  plaintiffs  to  strike  from  the  files  the 
affidavits  filed  by  Caroline  and  Carl  Linsenmeyer,  the 
reasons  assigned  in  these  motions  being,  first,  that  Caroline 
Linsenmeyer  was  unable  to  read  the  English  language,  as 
appeared  from  her  answer  filed  in  the  case,  and  that  it  did 
not  affirmatively  appear  from  her  affidavit  that  it  had  been 
read  to  her  and  that  she  understood  its  contents;  second, 
that  the  affidavit  had  been  dictated  by  her  attorney  in  the 
action;  that  the  affidavit  had  been  taken  before  a  notary 
who  was  a  clerk  in  the  office  of  the  said  attorney,  and  as 
such  was  interested  in  the  result  of  the  action ;  and  fourth, 
that  the  notary  public  had  failed  to  note  the  expiration  of 
her  commission  as  a  notary  under  her  signature,  and  that 
such  date  of  expiration  did  not  appear  from  her  seal.  It 
is  further  contended  that  the  action  of  the  trial  court  in 
the  dissolution  of  the  attachment  is  not  sustained  by  suffi- 
cient evidence. 

In  our  view  of  the  case,  it  will  only  be  necessary  to  con- 
sider the  assignment  last  mentioned.  It  is  contended  by 
counsel  for  defendants,  that  leaving  out  of  consideration 
the  affidavits  last  mentioned,  regarding  which  the  motion 
to  strike  was  made,  there  is  still  in  the  record  abundant 
evidence  to  sustain  the  action  of  the  trial  court.  It  ap- 
peavB  from  the  affidavits  other  than  those  mentioned  tliat 
defendants  had  been  residing  in  the  property  attached  as 
a  homestead  since  1892  continuously;  that  the  family  con- 
sisted of  the  husband  and  the  wife,  and  of  a  nuDibpr  of 
children^  three  of  whom  were  minors  at  the  date  of  vhe 
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attachment.  It  is  further  disclosed  that  on  November  15, 
twelve  days  before  the  attachment  was  issued,  defendants 
went  on  a  visit  to  Oklahoma  Territory,  leaving  in  pos- 
session of  the  residence  their  eldest  daughter,  who  had  just 
married,  her  husband  and  the  minor  children  of  the  de- 
fendants in  error.  They  left  all  of  their  furniture  and 
household  goods  of  every  kind  and  description  in  the 
house,  taking  with  them  only  their  wearing  apparel.  Dur- 
ing their  absence,  the  married  daughter  kept  house  for  her 
younger  brothers  and  sisters.  On  December  8,  eleven  days 
after  the  attachment  was  levied,  Caroline  Linsenmeyer 
returned  to  her  home  from  Oklahoma,  and  her  husband 
returned  some  time  in  January  foUowng.    • 

The  most  that  can  be  contended  by  plaintiffs  to  be  es- 
tablished by  their  affidavits  is  that  before  leaving,  Caroline 
Linsenmeyer  made  statements  to  several  persons  that  her 
brother,  who  had  a  farm  in  Oklahoma,  wanted  her  and  her 
husband  to  come  and  live  in  the  house  on  his  farm,  the  wife 
to  k(^ep  house,  and  the  husband  to  assist  in  the  manage- 
ment of  the  farm;  that  she  also  said  they  were  going 
down  there  for  a  while  to  see  how  they  liked  the  country, 
and  that  if  they  were  favorably  impr(»ssed  with  it,  they 
would  sell  their  home  in  Beatrice,  and  take  up  their 
residence  in  the  Territory;  that  she  had  in  a  conversation 
with  a  person  living  in  or  near  Beatrice,  offered  to  sell 
the  home,  and  that  she  had  also  then  offered  to  sell  a 
hanging  lamp,  saying  that  her  brother's  house  in  Okla- 
homa was  furnished,  and  that,  therefore,  she  would  not 
need  such  things;  that  she  had  rented  the  house  to  her 
son-in-law,  who  was  to  pay  her  $3  per  month  rent,  and  one 
of  her  sons  was  to  board  in  his  sister's  family.  All  of 
these  statements  are  positively  denied  by  Caroline  Linsen- 
meyer in  her  affidavits  in  rebuttal,  to  which  no  objections 
are  made.  She  is  corroborated  by  the  affidavits  of  some 
of  her  children,  as  well  as  by  her  neighbors,  all  tending 
to  show  that  the  purpose  in  making  the  trip  to  Oklahoma 
was  to  visit  her  brother,  and  that  she  expected  to  return 
in  a  short  time.    It  is  nowhere  charged  in  the  affidavits, 
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and  there  is  no  evidence  tending  to  show,  that  the  husband 
ever  spoke  about  abandoning  the  homestead.  Even  con- 
ceding that  the  defendant  Caroline  Linsenmeyer  made 
all  the  statements  attributed  to  her,  the  evidence  would 
still  fall  far  short  of  showing  an  abandonment  of  the 
homestead.  In  these  alleged  statements  she  is  represented 
as  speaking  of  a  contingent  abandonment  and  removal 
from  the  state.  It  would  be  a  harsh  construction,  indeed, 
wholly  unwarranted  on  principle,  to  hold  upon  such  state- 
ments that  the  homestead  had  been  abandoned.  The  trial 
court  found  that  the  defendants  had  not  abandoned  their 
homester/1,  and  under  the  evidence,  after  excluding  the 
affidavits  complained  of,  it  must  be  held  that  the  finding 
of  the  trial  court  is  well  sustained. 

The  only  statutory  ground  upon  which  this  attachment 
was  sought  to  be  sustained  is  that  the  defendants  were 
non-residents.  It  was  so  alleged  in  the  affidavit  of  at- 
tachment, and  an  attempt  made  to  show  that  defendants 
had  left  the  state  with  the  intent  and  for  the  purpose  of 
taking  up  their  residence  in  Oklahoma.  The  evidence 
heretofore  referred  to  quite  satisfactorily  establishes  that 
the  homestead  had  not  been  abandoned,  that  consequently 
defendants  were  not  non-residents,  and  it  follows  that  the 
motion  to  discharge  the  attachment  was,  by  the  trial  court, 
properly  sustained. 

It  is  therefore  recommended  that  the  order  of  the  dis- 
trict court  be  affiirmed. 

Hastings  and  Lobingier,  CO.,  concur. 

Affirmed. 
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The  State  op  Nebraska,  ex  eel.  John  P.  Neeland,  v. 
George  D.  Follmer,  Commissioner  of  Public  Lands 
AND  Buildings,  et  al. 

Filed  Mabch  18,  1903.    No.  12,747. 
Commissioner's  opinion.    Department  No.  1. 

1.  Mandamus:    Public  Lands:    Leasing:    Quare.    Whether  any  man- 

damus will  lie  to  control  action  of  the  state  commissioner  of 
public  lands  and  buildings  in  determining  to  whom  he  will  make 
lease  of  public  school  lands,  quwre. 

2.  Judicial  Sales:     Bidding,  Agreements  in  Regard  to.    An  agreement, 

by  which  one  bidder  was  to  bid  on  two  tracts  and  one  of  them  for 
another  party  who  was  present,  and  the  latter  was  to  take  the 
lease  if  the  land  was  secured  under  the  bid,  is  not  necessarily 
against  public  policy  where  the  whole  transaction  was  not  in- 
tended to,  and  did  not  in  fact,  have  the  effect  to  chill  bidding,  and 
was  known  to  the  officers  conducting  the  leasing. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirmed. 

Albert  W.  Gritea,  for  plaintiff  in  error. 

F.  N.  Prout,  Attorney  General,  Non'ia  Broion^  Deputy^ 
and  Doyle  &  Berge^  contra. 

The  agreement  made  by  the  parties  at  the  sale  relative 
to  bidding  was  a  proper  one  for  them  to  enter  into. 
Olson  V.  Lamb,  56  Neb.,  104;  Gulick  v.  Webb,  41  Neb.,  706; 
Hunt  V.  Elliott,  41  Am.  Rep.  [Ind.],  794 ;  Jenkins  v.  Frink, 
30  Cal.,  586;  National  Bank  of  the  Metropolis  v.  Sprague, 
20  N.  J.  Eq.,  159;  Marie  v.  Garrison,  83  N.  Y.,  14;  Hop- 
kins V.  Ensign,  25  N.  E.  Rep.  [N.  Y.],  306;  Breslin  v. 
Brown,  24  Ohio  St.,  565. 

Hastings,  0. 

This  was  an  application  for  a  mandamus  in  the  district 
court  for  Lancaster  county.  The  relator  allep:es  that  he  was 
a  citizen  and  resident  of  Dawes  county,  Nebraska,  and  not 
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the  owner  or  lessee  of  school  lands  of  the  state  in  excess  of 
the  prescribed  amount,  and  that  at  a  public  leasing  of  school 
lands  in  that  county,  the  east  half  of  the  west  half  and  the 
west  half  of  the  east  half  of  section  16,  township  29,  range 
49,  was  awarded  to  him  at  the  semi-annual  rental  of  $11.93 ; 
that  he  tendered  payment  and  demanded  a  lease  and  the 
land  commissioner  directed  him  to  make  application  to  the 
county  treasurer  of  Dawes  county,  and  stated  that  the 
land  would  be  awarded  to  him  by  the  board  of  public  lands 
and  buildings  in  due  season  and  that  when  notified  by  the 
county  treasurer,  relator  might  make  the  required  pay- 
ment, which  he  has  ever  since  been  ready  to  do ;  but  on  the 
same  day,  before  relator  could  make  application,  one 
William  HoUinrake  applied  to  the  county  treasurer  for 
a  lease  of  the  land  and  tendered  the  money  for  it, 
which  was  received ;  that  relator  was  told  to  comt 
a  few  days  later  and  when  he  returned  he  was  in- 
formed of  the  HoUinrake  application  and  that  the 
same  had  been  forwarded  to  the  land  commissioner;  that 
the  relator  protested  against  such  action  and  at  once  de- 
manded his  lease  which  was  not  made  but  one  was  made 
to  HoUinrake ;  that  the  land  commissioner  and  the  county 
treasurer  had  full  knowledge  and  notice  of  relator's  rights 
in  the  premises,  and  that  the  land  commissioner,  under 
pretext  of  carrying  out  an  agreement  between  relator  and 
HoUinrake,  refused  to  execute  or  deliver  any  lease  to  re- 
lator and  subsequently  did  make  a  lease  to  HoUinrake ;  that 
a  demand  in  writing  served  upon  J.  V.  Wolfe,  as  commis- 
sioner, was  on  file  in  the  office  of  the  respondent,  but  in 
violation  of  relator^s  rights  a  lease  of  the  premises  to  Hol- 
linrake  was  executed  on  March  20,  1901 ;  that  the  relator 
has  no  adequate  remedy  at  law  and  he  asks  a  mandamus 
to  compel  the  execution  of  a  lease  to  him. 

HoUinrake  was  permitted  to  intervene  and  answered 
alleging  that  the  court  had  no  jurisdiction  to  issue  a  man- 
damus ;  that  the  board  of  educational  lands  and  funds  of 
the  state  of  Nebraska  has  exclusive  original  jurisdiction 
of  the  matter  of  leasing  school  lands  and  that  the  plaintiff's 
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petition  did  not  state  a  cause  of  action ;  he  also  set  out  that 
he  himself  was  a  competent  bidder  at  the  leasing;  that  he 
was  the  Highest  bidder  for  the  premises  in  question ;  that 
his  bid  was  recorded  as  provided  and  his  application  duly 
made  and  the  lease  properly  awarded  to  him  and  that  his 
action  in  leasing  said  premises  and  paying  his  money 
therefor,  was  at  the  relator's  suggestion  and  direction. 
The  respondent  PoUmer  answered,  admitting  the  relator's 
citizenship,  admitting  his  own  incumbency  as  commis- 
sioner of  public  lands  and  buildings ;  admitting  the  public 
leasing  of  lands  in  Dawes  county  and  alleging  that  the 
then  land  commissioner,  Wolfe,  offered  these  premises  and 
other  lands  and  they  were  struck  off  to  the  relator ;  that  at 
that  time  the  relator  stated  that  as  to  this  320  acres  in 
question  the  bid  was  for  the  benefit  of  William  Hollin- 
rake,  who  was  there  in  person- directing  the  bid;  that  di- 
rections were  given  to  him  at  that  time  that  this  land  in 
question  should  be  leased  to  William  Hollinrake  upon  the 
latter's  making  application  for  it  and  paying  the  amount 
bid.  That  William  Hollinrake  carried  out  the  arrange- 
ments and  in  due  course  of  business  in  the  oflSice  a  lease 
was  made  to  Hollinrake  for  the  320  acres,  and  upon  due 
application  the  other  land  was  leased  to  the  relator  ac- 
cording to  the  arrangements  made  at  the  time  of  the  bid. 
The  court  found  the  issues  in  favor  of  the  respondent 
and  dismissed  the  relator's  application.  'The  relator  con- 
cedes in  his  brief  that  the  evidence  as  to  what  took  place  at 
the  time  of  the  bid  is  conflicting  and  that  one  version  of 
it  supports  the  finding.  His  contention,  however,  is  that 
the  facts  set  out  and  found  by  the  court  do  not  amount  to 
a  defense  for  the  reason,  as  he  claims,  that  any  such  ar- 
rangement between  the  relator  and  Hollinrake  would  be 
contrary  to  public  policy  and  the  land  commissioner  had 
no  right  to  carry  it  out  if  it  was  made.  Respondent  con- 
tends that  there  was  nothing  against  public  policy  in  the 
arrangement;  that  the  bid  being  by  the  relator  made  in 
pursuance  of  the  arrangement  and  so  stated  at  the  time, 
if  it  was  against  public  policy,  it  deprives  the  relator  of 
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any  claim  under  it,  and  third,  that  the  relator's  remedy 
is  not  by  mandamus  in  any  event  but  by  a  proceeding  to 
review  the  action  of  the  board  of  educational  lands  and 
funds  in  awarding  the  lease  to  Hollinrake. 

In  State  v.  Scotty  17  Neb.,  at  pag^  688,  cited  to  the 
effect  that  error  proceedings  will  lie  from  the  action  of 
the  board  of  educational  lands,  and  funds  to  the  district 
court,  such  seems  to  be  the  holding  in  that  case.  If  this 
is  true,  it  would  seem  that  the  relator  would  have  a  plain 
and  adequate  remedy  in  the  ordinary  course  of  law,  in 
which  case,  by  section  646  of  the  Code  of  Civil  Procedure, 
no  mandamus  would  be  allowed  to  issue.  That  a  right  of 
review  by  appeal  or  error  prevents  mandamus,  has  been 
frequently  held  by  this  court.  State  v.  Cornell^  54  Neb., 
158 ;  State  v.  Babcock,  22  Neb.,  at  page  47 ;  State  v.  Merrell, 
43  Neb.,  575;  State  v.  Kinkaid,  23  Neb.,  641. 

It  is,  however,  hardly  necessary  to  pass  upon  this  point. 
It  would  seem  that  there  is  nothing  in  the  doctrine  of 
public  policy,  which  would  forbid  an  intending  purchaser 
of  one  piece  of  land,  on  his  own  behalf,  from  bidding  for 
another  piece  immediately  contiguous  on  behalf  of  an- 
other purchaser,  who  was  then  present  and  directing  the 
bids,  where  the  whole  transaction  is  openly  done  in  the 
presence  and  with  the  knowledge  of  the  oflBcer  conducting 
the  sale.  This  is  especially  true  where,  as  in  this  in- 
stance, the  oflScer  is  not  bound  to  accept  any  bid.  The 
land  commissioner  is  only  to  make  the  lease  if  he  finds  it 
is  for  the  best  interests  of  the  state,  otherwise  he  may 
pass  the  land  without  leasing.  Section  15,  chapter  80, 
Complied  Statutes  [Annotated  Statutes,  section  9874]. 
That  the  officers  had  full  knowledge  of  the  arrangement 
at  the  time  is  manifest  from  HoUinrake's  application  be- 
ing first  and  the  bid  being  entered  as  his  and  before  the 
actual  leasing  his  protest  was  entered. 

If  the  facts  of  this  sale  were  as  found  by  the  district 
court  there  seems  to  have  been  no  valid  legal  objection  to 
the  awarding  of  the  lease  by  the  board  of  educational 
h^{^  mm}  lunds  to  Hollinrake^  and  that  the  contention 
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that  such  action  was  unlawful  is  without  merit  It  being 
conceded  by  the  relator  that  there  is  evidence  to  support 
the  finding  of  the  trial  court  as  to  the  character  of  the 
transaction^  it  must  be  permitted  to  stand. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

EiBKPATBiGK  and  LoBiNGiBB,  CO.,  coucur. 

Affirmbd. 


Frank  K  Dbxtbr  v.  The  Citizens  National  Bank  of 

Norfolk,  Nebraska. 

Filed  April  9,  1908.    No.  12,070. 
Ck>mmi88ioiier's  opltiion.    Department  No.  8. 

Vendor  and  Purchaser:  Frauds,  Statute  of:  Mortgage  for  Prb-kxist- 
1170  Debt:  Priorities.  A  vendee  in  good  faith  and  for  a  valid  and 
sufficient  consideration  of  chattels  which  are  left  in  the  possession 
of  the  vefndor  under  such  circumstances  as  to  satisfy  the  require- 
ments of  the  statute  of  frauds,  has  a  right  superior  to  that  of  a 
creditor  who  subsequently  obtains  them  in  pledge  to  secure  the 
payment  of  a  pre-existing  debt 

Error  from  the  district  court  for  Madison  county. 
Tried  below  before  Cones,  J.    Reversed. 

Powers  d  Eays,  for  plaintiff  in  error. 

A  mortgage  of  goods  which  the  mortgagor  does  not 
own  at  the  time,  though  he  may  afterwards  acquire  them^ 
is  void  as  to  such  goods,  as  against  subsequent  purchasers, 
or  attaching  creditors.  Jones,  Chattel  Mortgages  [4th 
ed.],  sections  138,  154;  Cdse  v.  Fish^  15  N.  W.  Rep. 
[Wis.],  808;  Chapman  v.  Weismer  and  Steinbacher,  4 
Ohio  St,  481;  Long  v.  Hines,  19  Pac.  Rep.  [Kan.],  796; 
Moody  V.  Wright,  13  Met.  [Mass.],  17;  1  Cobbey,  Chattel 
Mortgages,  section  359;  Standard  Brewery  Co.  v.  Nudeh 
man,  70  111.  App.,  356;  Brunswick-Balke-Collender  Go.  v. 
Stevenson,  4  N.  Y.  Bupp.,  123 ;  Armstrong  v.  Ford,  38  Pac, 
Rep.  [Wash.],  866;  Fishback  v.  Van  Dusen,  22  N.  W.  Rep. 
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[Minn.],  244;  Robinson  v.  Elliott,  22  Wall.  [U.  S.],  513; 
Colev.  Kerr,  19  Neb.,  at  page  555;  Steele  v,  Ashenfelter,  40 
Neb.,  770 ;  Wedgevyood  v.  Bank,  29  Neb.,  165. 

The  bank's  mortgage  was  never  recorded,  so,  under  the 
statute,  it  could  not  be  foreclosed.  Lehman-Higginaon 
Qrocer  Co.  v.  McClain,  64  Pac.  Rep.  [Kan.],  1029. 

The  mortgage  contained  no  provision  for  selling  and 
applying  the  proceeds  of  the  sale  of  the  mortgaged  prop- 
erty to  the  satisfaction  of  the  debt,  and  it  does  not  appear 
that  the  money  from  the  sales  was  so  applied.  Buckstaff 
B?'08.  Mfg.  Co.  V.  Snyder,  54  Neb.,  538;  Lepin  v.  Coon,  54 
Neb.,  664. 

W.  M.  Robertson,  contra. 

The  mortgage  was  valid  as  between  the  parties.  1 
Cobbey,  Chattel  Mortgages,  section  355;  Earle  v.  Burch, 
21  Neb.,  702;  Conchman  v.  Wright,  8  Neb.,  1;  The  Arnerir 
can  Cigar  Co.  v.  Foster,  36  Mich.,  368. 

One  who  acquires  title  to  mortgaged  property  by  con- 
tract with  the  mortgagor,  or  his  vendee,  after  the  execution 
of  the  mortgage,  and  without  notice  thereof,  is  a  "subse- 
quent purchaser  in  good  faith."  Farmers  &  Merchants 
Bank  v.  Anthony,  39  Neb.,  343 ;  2  Cobbey,  Chattel  Mort- 
gages, section  611. 

One  who  purchases  personal  property  with  knowledge 
of  a  prior  unrecorded  mortgage  thereon,  takes  subject  to 
the  lien  created  by  such  mortgage.  Wagner  v.  Steffln,  38 
Neb.,  392;  Railsback,  Mitchell  &  Co.  v.  Patton,  34  Neb., 
490;  The  American  Cigar  Co.  v.  Foster,  36  Mich.,  368. 

If  the  lien  of  the  mortgage  did  not  attach  prior  thereto, 
it  attached  at  the  time  the  mortgagor  turned  the  property 
covered  by  the  mortgage  over  to  the  mortgagee.  Cole  v. 
Kerr,  19  Neb.,  553 ;  1  Cobbey,  Chattel  Mortgages,  sections 
348,  357-359. 

Ames,  C. 

The  Norfolk  Nebraska  Produce  Commission  Company, 
a  corporation,  was  doing  buisiness  at  Norfolk,  Nebraska. 
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On  the  11th  day  of  October,  1895,  it  executed  and  deliyered 
to  the  defendant  bank  a  chattel  mortgage  which  has  never 
been  put  upon  the  county  records.  The  instrument  de- 
scribed certain  property  specifically,  and  contained  in  ad- 
dition to  such  description  the  following  clause:  "Said 
mortgage  is  intended  to  cover  all  merchandise  and  per- 
sonal property  of  every  kind,  now  in  said  cold  storage 
building,  and  that  may  be  therein  at  the  time  possession 
may  be  taken  or  sought  by  the  mortgagee,  its  successor  or 
assigns."  After  the  execution  of  the  mortgage  the  com- 
pany purchased  and  put  in  the  building  two  hundred 
barrels,  of  apples.  Afterwards,  also,  the  company  became 
indebted  to  Mrs.  Lucina  H.  Dexter,  who  was  the  wife  of  the 
plaintiff,  then  vice-president  of  the  company.  In  January, 
1897,  Mrs.  Dexter  accepted  the  apples  in  part  payment  and 
was  paid  the  residue  of  her  demand  in  cash.  At  and 
previous  to  that  time  she  had  knowledge  of  the  existence 
and  terms  of  the  mortgage.  The  apples  remained  in  the 
custody  and  possession  of  the  company,  except  about  forty 
barrels  of  them  were  sold  for  Mrs.  Dexter's  account  by 
her  husband,  the  plaintiff,  as  her  agent.  In  February 
following  the  company  turned  over  all  its  property,  includ- 
ing the  unsold  residue  of  the  apples,  to  the  bank,  to  be  sold 
for  the  payment  of  its  indebtedness  to  the  latter.  The 
plaintiff  participated  in  the  delivery  of  the  property  and 
in  an  agreement  then  made  that  the  bank  should  dispose 
of  it  at  private  sale  for  the  purpose  above  mentioned.  At 
this  time  the  bank  had  no  knowledge  of  the  sale  to  Mrs. 
Dexter.  A  short  time  after  this  last  transaction,  the 
plaintiff,  as  the  agent  of  his  wife,  demanded  of  the  bank 
the  possession  of  the  apples  as  being  her  property.  The 
demand  was  refused  and  shortly  afterwards  he  begun  this 
action,  as  the  assignee  of  his  wife  of  her  claim,  for  a  con- 
version of  the  fruit.  A  trial  resulted  in  a  verdict  and 
judgment  for  the  defendant,  a  reversal  of  which  is  sought 
by  this  proceeding. 

The  mortgage  to  the  bank,  in  so  far  as  it  sought  to  affect 
after  acquired  property,  was  a  nullity.      New  Lincoln 
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Hotel  Go.  V.  Shears,  57  Neb.,  478;  Battle  Greek  Valley 
Bank  v.  First  National  Bank,  62  Neb.,  825,  88  N.  W.  Rep., 
145.  It  therefore  created  no  lien  or  charge  upon  the 
apples  even  as  between  the  parties.  The  sale  of  the  apples 
to  Mrs.  Dexter  was  valid  as  between  the  parties,  because  it 
rested  upon  a  valid  consideration  and  was  evidenced  by  an 
actual  delivery  of  a  part  of  the  property  so  as  to  exempt 
it  from  the  operation  of  the  statute  of  frauds.  Because 
there  was  no  change  of  possession  it  was  void  by  statute 
as  to  the  creditors  of  the  vendor,  but  according  to  a  multi- 
tude of  decisions  by  this  court  the  word  "creditor*'  in  this 
connection  means  one  who  has  seized  the  property  by 
judicial  process.  The  bank  does  not  come  within  this  de- 
scription. It  was  by  the  same  statute  void  as  to  subse- 
quent purchasers  in  good  faith.  But  we  think  the  bank 
was  not  a  purchaser  in  good  faith  within  the  meaning  of 
the  statue.  It  acquired  the  goods,  not  for  a  present  con- 
sideration, nor  by  judicial  process,  nor  by  virtue  of  a 
valid  nor,  indeed,  any  mortgage  upon  them,  nor  even  in 
payment  of  all  or  any  portion  of  any  demand  in  its  behalf, 
but  by  way  of  pledge  for  the  purpose  of  selling  them  and 
applying  the  proceeds  towards  the  payment  of  a  pre-exist- 
ing indebtedness.  The  title  to  the  property  was,  with  the 
exceptions  named  in  the  statute,  in  Mrs.  Dexter,  and  we 
think  the  case  falls  within  the  principle  of  Tootle  v.  First 
National  Bank,  34  Neb.,  863.  In  that, case  one  Yates  had 
purchased  and  obtained  the  possession  of  certain  mer- 
chandise from  the  plaintiff  under  circumstances  entitling 
the  latter  to  rescind  the  sale  and  recover  the  goods.  Yates 
mortgaged  the  goods  to  secure  a  pre-existing  debt  to  the 
bank,  which  was  ignorant  of  the  fraud  affecting  his  title. 
The  mortgagee  took  possession  and  the  vendor  of  Yates 
brought  replevin.  It  was  held  that  the  bank,  having 
parted  with  no  present  value,  was  not  a  bona  fide  pur- 
chaser for  value,  and  the  plaintiff  recovered.  The  only 
difference  between  that  case  and  this  is,  that  Yates  had 
acquired  a  title  to  the  merchandise  defeasible  at  the  op- 
tion of  his  vendor,  while  in  this  case  Mrs.  Dexter  had 
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acquired  a  title  to  the  apples  not  defeasible  by  her  vendor, 
by  any  means,  without  her  consent.  It  is  not  necessary 
to  inquire  whether  if  the  plaintiff  had  been  the  purchaser 
of  the  apples,  he  would  have  been  estopped  from  claiming 
them  by  his  participation  in  the  delivery  of  them  to  the 
bank.  His  wife  is  not  charged  with  such  participation 
and  he  succeeded  to  her  right.  The  facts  are  undisputed 
and  are  insufficient  to  support  the  verdict  and  judgment 
It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  awarded. 

DuPFiB  and  Albbbt,  00.,  concur. 

Bbvebsed  and  bbmanded. 


Merchants  &  Manufacturers  Mutual  Insurance  Oom- 

PANY  V.  FiLMORE  H.  BAKER. 

FiLEO  Apbil  9,  1903.    No.  12,424. 

Commissioner's  opinion.    Department  No.  2. 

1.  Insurance:  Assessments:  Non-Payment:  Cancellation  of  Poliot. 
A  mutual  insurance  company  may  suspend  or  caSicel  a  policy  of 
insurance,  issued  to  one  of  its  members,  for  non-payment  of  an 
assessmefnt  or  premium  where  its  by-laws  and  the  policy  provide 
for  such  action. 

8.  Insurance:  Principal  and  Agent:  Payment  to  Agent:  Cancella- 
tion OF  Policy.  Where  a  policy  is  issued  and  sent  to  a  soliciting 
agent  who  has  only  limited  power  to  bind  the  company,  to  be  de- 
livered by  him  to  the  insured,  and  is  accompanied  by  a  statement 
of  the  amount  due  as  the  advance  assessment  or  premium,  which 
is  not  remitted,  the  company  may  cancel  the  policy,  after  due 
notice  of  the  fact  of  non-payment  and  of  its  intention  to  do  so  has 
been  given  to  the  agent  and  the  assured,  notwithstanding  such 
•gent,  without  its  knowledge,  may  have  money  in  his  hands  be- 
longing to  the  assured  out  of  which  he  had  agreed  to  pay  the 
premium. 

S.  Insurance:  Canckixation:  Reinstatement  Afteb  Loss.  "When  the 
policy  has  been  canceled  and  notice  of  that  fact  has  been  given 
to  the  assured  and  the  agent,  and  a  considerable  time  there- 
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after  the  building  described  therein  is  destroyed  by  fire,  the  com- 
pany cannot  be  compelled  to  accept  payment  of  the  premium,  re- 
instate the  policy  and  thus  render  itself  liable  for  the  loss. 

Ereoe  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Frost,  J.    Reversed. 

Tibbets  Bros.,  Morey  &  Anderson,  for  plaintiff  in  error. 

Geo.  4..  Adams,  contra. 

Barnes,  0. 

The  plaintiflF  herein  prosecutes  error  from  a  judgment 
of  the  district  court  for  Lancaster  county,  in  a  suit  wherein 
the  plaintiff  was  defendant  and  the  jdefendant  in  error  was 
the  plaintiff.  The  defendant  brought  suit  against  the 
plaintiff  on  an  insurance  policy  to  recover  the  sum  of  $500 
alleged  to  have  been  his  loss  sustained  by  the  accidental 
burning  of  his  building  situated  in  the  village  of  Have- 
lock,  which  is  alleged  to  have  been  covered  by  said  insur- 
ance policy.  The  petition  declared  on  the  policy  in  the 
usual  form.  The  answer  contained  a  denial,  and  in  ad- 
dition thereto  the  following: 

"The  defendant  for  further  answer  to  said  petition  al- 
leges and  states  that  the  policy  of  insurance  sued  on  in 
plaintiff's  petition  was  delivered  to  the  plaintiff  upon  con- 
dition that  the  plaintiff  should  pay  one-half  of  the  amount 
of  the  premium  named  in  said  policy,  to  wit,  one-half  of 
fl5,  or  f7.50,  upon  said  delivery;  that  plaintiff  failed  to 
pay  said  premium,  and  that  defendant  received  no  con- 
sideration for  the  issuance  and  delivery  of  said  policy. 

"Defendant  further  alleges  and  states  that  at  the  time 
of  the  fire  complained  of  in  plaintiff's  petition,  and  by 
reason  of  the  failure  of  plaintiff  to  pay  the  premium  as  re- 
quired, that  said  policy  was  void  and  of  no  force  and 
effect;  and  tiiat  a  long  time  prior  to  the  date  of  said  fire 
the  said  policy  and  contract  of  insurance  had  been  re- 
pudiated and  canceled  by  this  defendant." 

The  reply  to  these  matters  of  defense  was  a  general 
29 
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denial.  Upon  the  issues  thus  joined  the  cause  was  tried 
to  a  jury  and  resulted  in  a  verdict  and  judgment  in  favor 
of  tlie  defendant  herein  and  against  the  plaintiff  for 
1522.(55. 

But  two  questions,  cancellation  and  payment,  are  in- 
volved in  this  controversy.  We  shall  pay  no  particular 
attention  to  the  latter  question,. for  the  case  must  be  de- 
cided on  the  facts  relating  to  the  cancellation  of  the  policy. 

It  appears  from  the  record  and  bill  of  exceptions  that 
for  some  time  prior  to  the  17th  day  of  March,  1900,  the 
defendant  herein  and  one  F.  L.  Sumpter  were  engaged  in 
certain  lines  of  business  together,  as  partners,  in  the  vil- 
lage of  Havelock,  and  on  that  day  the  partnership  was 
dissolved;  an  accounting  was  had  between  them,  and  it 
was  found  that  they  owed  the  sum  of  f366.09;  that  there 
were  due  them  on  that  day  $457.75  in  the  nature  of  bills 
receivable,  leaving  a  net  balance  in  their  favor  of  |91.66; 
that  they  had  in  cash  $169.32,  which  appears  to  have  been 
in  a  box  in  their  safe,  and  a  balance  in  the  bank  of  f  139.45, 
making  a  total  cash  balance  of  $308.77;  that  they  had  due 
them  on  notes,  which  had  not  been  paid  before  that  time, 
$308.02,  which,  taken  together  \nth  the  cash  and  the  bal- 
ance of  accounts,  gave  them  as  partnership  assets,  over 
liabilities,  the  sum  of  $708.45.  It  further  appears  that 
all  of  these  assets  were  in  the  hands  of  P.  L.  Sumpter,  one 
of  the  said  partners.  It  also  appears  that  the  defendant 
was  preparing  to  take  a  trip  to  Arkansas,  with  a  possible 
view  of  remaining  there;  that  on  the  20th  of  the  month, 
being  about  to  leave,  he  took  $20  in  cash  out  of  the  money 
box,  and  said  to  Sumpter,  who  was  the  soliciting  agent  of 
the  insurance  company,  that  he  believed  he  ought  to  have 
his  building  insured.  This  was  assented  to  by  Sumpter, 
who  told  him  that  it  would  be  necessary  for  him  to  sign  an 
application.  Sumpter  thereupon  produced  a  blank  ap- 
plication, which  was  signed  by  the  defendant,  who  told 
Sumpter  to  procure  the  insurance  for  him.  It  appears  that 
the  rate  was  discussed,  and  Sumi)ter  told  defendant  that 
the  premium  required  would  be  $10.    It  is  shown  that  the 
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flO  was  never  segregated  from  the  balance  of  the  fund  in 
the  hands  of  Surapter;  that  no  manual  payment  of  it,  or 
any  other  sum,  was  ever  made  by  Sumpter  to  the  company. 
It  was  further  shown  on  the  trial  that  thp  application 
signed  by  the  defendant  was  not  placed  before  the  oflBcers 
of  the  insurance  company  until  the  5th  day  of  May ;  that 
it  was  then  approved,  and  the  policy  of  insurance  in 
question  herein  was  issued  and  sent  to  Sumpter  to  be  de- 
livered by  him  to  the  defendant  on  that  day.  Accompany- 
ing said  policy  was  a  statement  or  bill  for  the  amount  of 
premium  then  due,  to  wit,  the  sum  of  |7.50.  The  money 
was  never  paid  to  the  company  and,  as  Sumpter  says, 
he  overlooked  it.  On  the  26th  of  May,  1900,  the  company 
notified  the  defendant  by  letter,  duly  mailed  and  ad- 
dressed to  his  usual  place  of  residence,  that  his  premium 
or  assessment  had  not  been  paid,  and  in  order  to  con- 
tinue his  policy  in  force,  such  payment  must  be  made 
on  or  before  the  5th  of  June  following;  Sumpter  was  also 
notified  of  said  facts.  On  the  6th  of  June  the  amount  of 
the  assessment  or  premium  not  having  been  paid,  and 
the  company  having  heard  nothing  from  Sumpter  or  the 
defendant,  it  canceled  the  policy  upon  its  books  and  gave 
the  defendant  notice  of  that  fact  by  a  letter  duly  mailed 
to  his  address  at  his  place  of  residence,  where  his  family 
still  lived.  Nothing  more  was  done  about  the  matter  and 
nothing  further  was  heard  of  it  until  the  4th  day  of 
July  following,  when  the  building  was  burned.  After 
the  fire  occurred,  and  on  the  14th  of  July,  Sumpter  sent 
a  draft  for  f5.25  to  the  company,  which  was  returned  to 
him  with  the  following  letter: 

^'3/r.  F.  L.  Sumpter,  Eavcloclc,  Neb. 

"Dear  Sir:  Your  favor  of  the  14th  received  inclosing 
draft  for  $5.25  which  I  return  herewith.  Policy  No.  3188 
issued  to  F.  H.  Baker  on  May  5,  1900,  was  suspended  on 
June  6,  1900,  for  non-payment  of  premium.  Mr.  Baker 
was  notified  to  that  effect,  and  the  notification  was  on 
file  in  your  office,  a  copy  of  which  is  recorded  in  this 
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oflBce.  Mr.  Baker  was  notified  on  May  25,  that  his  pre- 
mium would  fall  due  and  payable  on  June  5,  and  notice 
of  the  premium  was  also  sent  with  the  policy.  I  beg  to 
have  you  call  .Mr.  Baker's  attention  to  section  12,  1897, 
Nebraska  Insurance  Law,  under  which  this  company  or- 
ganized; also  article  10  of  our  by-laws,  inclosed  herewith, 
a  copy  of  which  is  on  our  policies. 

"I  regret  very  much  that  this  Jias  occurred,  but  trust 
you  see  our  position  in  the  matter.    I  beg  to  remain, 

"Yours  very  respectfully, 

"E.  F.  Philbeook,  Jr., 
"Supt,  of  Agents/^ 


The  first  notice  the  plaintiflf  ever  had  that  it  was 
claimed  that  the  premium  had  been  paid  to  the  agent 
Sumpter,  was  after  the  fire  occurred.  Sumpter  was  a 
mere  soliciting  agent  without  general  powers;,  that  he 
had  no  authority  to  make  contracts  of  insurance  cannot 
be  questioned.  Farmers  d  Merchants  Insurance  Co.  v. 
Graham,  50  Neb.,  818. 

It  must  be  observed  that  this  insurance  company  is  a 
mutual  concern;  that  its  policy  could  only  be  obtained 
by  making  the  proper  application,  paying  the  advance 
premium  or  assessment,  and  becoming  one  of  its  mem- 
bers. Whoever  becomes  a  member  of  a  mutual  insurance 
company  is  bound  by  all  of  the  by-laws,  rules  and  regula- 
tions thereof.  One  of  the  by-laws  of  this  company  was, 
that  the  policy  of  insurance  should  be  susi)ended,  and 
the  company  should  not  be  liable  thereon  at  any  time 
when  the  defendant  was  in  default  for  the  payment  of 
his  assessments.  If  the  premium  was  not  paid,  the  policy 
could  be  suspended  or  canceled  and  no  recovery  could  be 
had  thereon.  The  company  repeatedly  called  attention 
to  the  fact  that  the  premium  had  not  been  paid,  and 
Sumpter,  with  whom  the  d(*fendant  herein  had  left  his 
moneys  in  the  expectation  that  he  would  pay  the  premium 
out  of  them,  paid  no  attention  to  the  letters  of  the  com- 
pany calling  his  attention  to  the  matter.     Having  called 
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upon  both  Sumpter  and  the  defendant  for  the  premium 
and  receiving  no  satisfaction  the  company  finally  can- 
celed the  policy,  as  it  had  a  right  to  do  under  its  express 
terms,  and  notified  the  defendant  of  such  cancellation 
by  a  letter  addressed  to  him  at  his  usual  place  of  resi- 
dence, and  which,  so  far  as  appears,  was  duly  received  by 
him,  in  which  it  gave  the  express  reason  for  the  cancella- 
tion, that  the  premium  remained  unpaid.  It  appears  also 
that  Sumpter  was  duly  notified  of  this  fact  The  loss 
occurred  about  thirty  days  after  the  policy  was  canceled, 
and  the  company  pleads  and  relies  on  such  cancellation 
Bs  its  defense.  It  clearly  appears  that  the  cancellation 
was  completa  What  further  was  necessary?  The  com- 
pany did  not  have  defendant's  money,  neither  did  the 
company's  agent  have  it.  The  money  remained  where  he 
had  put  it  subject  to  his  order,  and  after  repeated  notifica- 
tions that  the  premium  was  due,  it  still  remained  there. 
No  attempt  was  made  to  get  it  into  the  hands  of  the  com- 
pany until  after  the  loss,  and  the  company  is  not  charge- 
able with  knowledge  of  what  Sumpter  knew  because 
Sumpter  was  not  authorized  to  issue  policies,  and  had 
only  limited  powers.  The  policy  having  been  canceled 
the  company  could  not  be  required,  after  a  loss  had  oc- 
curred, to  accept  the  premium  and  reinstate  the  policy 
and  thus  make  itself  liable  for  such  loss. 

For  the  foregoing  reasons  we  recommend  that  the  judg- 
ment of  the  district  court  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Pound  and  OiiOHAM^  CO.,  concur. 

BBVBBSBD  AMD  EBMANDBD. 
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V.  J.  Stedry  V.  Albert  Beck^  Administrator  of  the 
Estate  of  Wencil  Begk^  Deceased. 

Filed  Apbil  9,  1903.    No.  12,553. 
Commissioner's  opinion.    Department  No.  3. 

1.  Appeal  and  Error:    Recobd  Must  Show  Affirm attve  Evroe.     To 

warrant  a  reversal  of  a  Judgment  of  the  district  court,  reversing 
an  order  of  the  county  court,  error  must  afHrmatively  appear. 

2.  Appeal  and  Error:    Record  Incomplete:   Presumptions.    If  the  rec- 

ord presented  to  this  court  in  such  case  is  not  complete,  and  if, 
because  of  such  incompleteness,  it  is  impossible  to  determine 
whether  the  Judgment  of  the  district  court  is  right  or  wrong,  it 
will  be  presumed  to  be  right 

Error  from  the  district  court  for  Saline  county.  Tried 
below  before  Stubbs^  J.    Affirmed. 

F.W.  Bartos  and  Mockctt  d  Polk,  for  plaintiflf  in  error. 

J.  H,  Grimm  d  Son^  contra. 

Albert^  C. 

TLe  plaintiff  in  error  asks  the  reversal  of  a  judgment 
of  the  district  court  reversing  an  order  of  the  county  court 
allowing  a  claim  against  the  estate  of  which  the  defendant 
in  error  is  administrator. 

Much  of  the  brief  filed  on  behalf  of  the  plaintiff  in  error 
is  devoted  to  a  discussion  of  the  propositions  that  error 
will  not  lie  from  a  judgment  by  default ;  that  the  defend- 
ant should  have  applied  to  the  county  court  for  a  vacation 
of  the  order  complained  of  and  that  an  administrator,  as 
such,  cannot  maintain  error  from  an  order  of  the  county 
court  allowing  a  claim  against  the  estate.  Those  proposi- 
tions were  advanced  in  Herman  v.  Beck, Neb., , 

94  N.  W.  Rep.,  512,  in  which  an  opinion  was  filed  this 
term.  In  that  opinion  the  propositions  stated  were  held 
untenable.  What  is  there  said  applies  to  the  present  case^ 
and  it  is  unnecessary  to  reiterate  it 
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It  is  next  urged  that  no  bill  of  exceptions  was  preserved 
in  the  county  court  and  that  the  errors  relied  upon  do  not 
affirmatively  appear  on  the  face  of  the  record  of  the  county 
court,  consequently  the  district  court  erred  in  reversing 
the  order.  There  would  be  much  force  in  this  contention 
were  the  entire  record  upon  which  the  district  court  acted, 
before  us.  We  cannot  presume  that  it  is.  The  certificate 
of  the  clerk  of  the  district  court  to  the  transcript,  omitting 
the  formal  parts,  is  "that  the  foregoing  is  a  true  and  com- 
plete transcript  of  the  petition  in  error  and  all  the  papers 
attached  thereto,  motion  of  the  defendant  in  error,  copy 
of  the  proceedings  of  the  court  on  the  hearing  of  s«nid 
cause  at  the  October,  A.  D.,  1901,  term  of  this  court  and 
the  supersedeas  bond  filed  in  the  said  case,  all  of  which 
appear  of  record  and  on  file  in  my  office." 

From  the  foregoing  certificate,  it  does  not  appear  that 
the  transcript  is  of  the  complete  record  nor  that  the  tran 
script  of  the  county  court  is  incorporated  into  it.  It  can- 
not be  claimed  that  such  transclnpt  is  embraced  in  the 
language  "and  all  papers  attached  thereto,"  because  there 
is  nothing  to  show  that  any  papers  were  attached  to  the 
petition  in  error  in  the  district  court,  nor  does  such  peti- 
tion refer  to  any  papers  attached  to  it.  Such  being  the 
case,  we  are  in  the  dark  as  to  the  reasons  which  moved 
the  district  court  to  reverse  the  order  of  the  county  court, 
consequently  it  will  be  presumed  that  they  were  good 
and  sufficient.    Yeatman  v.  Yeatman^  35  Neb.,  420. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Ames  and  Duffib^  CO.,  concur. 

Affirmed. 
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MaoAtnger  ▼.  Stelner-Medlnger  Co. 

Philip  Mansingbb  v.  Steiner-Mbdingeb  Company. 

Filed  April  9,  1903.    No.  12,608. 
Commissioner's  opinion.    Department  No.  1. 

1.  Sales:     Title:     Validity.    It  is  essential  to  a  valid  sale  that  the 

party  purporting  to  sell  should  have  title  to  the  subject-matter. 

2.  Sales:     Contbacts  of:    Bvidenge.     An  Instrument  signed  by  two 

parties  reciting  that  one  has  sold  to  the  other  property,  the  title  to 
which  is  shown  by  extrinsic  proof  to  be  at  the  time  in  the  latter, 
is  not  conclusiye  evidence  of  a  contract  of  sale. 

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  Kbysor,  J.    Reversed. 

Weaver  d  Oilier,  for  plaintiflf  in  error. 

O^Neill  &  Oilbertj  contra. 

LOBINGIER^  0. 

This  is  an  action  of  replevin  for  a  quantity  of  flour 
which  had  been  sold  by  plaintiff  to  the  defendant  in  that 
action  in  August,  1899.  It  is  undisputed  that  the  title 
passed  to  the  vendee  as  the  result  of  this  sale  and  that 
he  was  given  time  for  payment.  The  purchase  price  was 
Qot  paid,  at  least  not  in  full,  and  on  September  15,  fol- 
lowing, an  instrument  was  signed  by  defendant  and  also 
by  plaintiflf  below  through  its  representative,  Medinger. 
We  append  a  literal  copy: 

"Omaha,  Nbb.^  Sept.  15,  '99. 
"Ex.  2.    J.  W.  B. 

"M 

"Ex.  1. 

"In  account  with  Imperial  Milling  and  Commission  Oo. 

"Wholesale  Dealers  in 
"Flour,  Feed,  Provisions,  Butter  and  Eggs. 

"Phone 618  So.  16th  Street 

"Sept  15,  '99. 
"To  whom  it  ma    concern 

"this  is  to  show  that  the  Imperial  Mills  party  of  the 
first  part  has  sold  P.  P.  Mansinger  35000  99  Flour  c  |170 
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30000  Purity  Flour  at  |142  on  the  following  conditions 
that  the  party  of  the  second  part  agrees  to  pay  to  the 
party  of  the  first  part  every  Saturday  for  the  Flour  used 
each  week  until  it  is  all  paid  for  and  should  the  party 
of  the  second  part  fail  to  fulfill  this  contract  then  this 
contract  to  become  null  and  void. 
"Commission  Philip  Mansingbb 

"Drayage  Steiner-Medixgeb  Co. 

"Exchange 

"Balance.^' 

The  instrument  was  prepared  in  advance  by  Medinger 
or  some  one  with  him  other  than  plaintiff,  but  there  is  no 
evidence  as  to  what  the  negotiations  were,  if  any,  which 
led  up  to  its  execution.  Plaintiff's  cause  of  action  is 
based  on  this  instrument  alone  and  the  court  gave  the 
following  instructions,  which  were  duly  excepted  to: 

"3.  The  jury  are  instructed  that  the  written  instrument 
received  in  evidence  and  marked  ^Exhibit  1,'  is  conclu- 
sive evidence  of  a  conditional  sale  of  the  flour  in  con- 
troversy by  the  plaintiff  to  the  defendant,  and  that  a  fail- 
ure on  the  part  of  the  defendant  to  make  payments  for 
said  flour  according  to  the  terms  of  said  instrument  gives 
the  plaintiff  under  said  instrument  the  right  to  declare 
said  sale  void. 

"4.  If  you  believe  from  a  preponderance  of  the  evidence 
that  at  the  time  of  the  replevin  of  the  flour  in  controversy 
the  defendant  had  not  paid  for  such  part  thereof  as  he 
had  used  up  to  and  including  the  preceding  Saturday, 
then  your  verdict  should  be  for  the  plaintiff;  but  if  the 
plaintiff  has  failed  to  prove  by  a  preponderance  of  the 
evidence  that  defendant  had  not  paid  for  the  flour  he 
had  used  up  to  and  including  the  preceding  Saturday, 
then  your  verdict  should  be  for  the  defendant.^' 

The  verdict  being  for  plaintiff ,  defendant  prosecutea 
error. 

Defendant  in  error  urges  that  the  instrument  above 
copied  "fulfills  the  definition  of  a  contract  of  conditional 
sale.'*  This  appears  to  be  true  on  its  faca    It  might  also 
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have  been  true  in  fact  if  the  title  to  the  flour  had  really 
been  in  "the  party  of  the  first  part"  when  the  instrument 
was  executed.  But  "no  man  can  sell  goods  and  convey  a 
valid  title  to  them  unless  he  be  the  owner,  or  lawfullv 
represent  the  owner.  Nemo  dat  quod  non  hahct/'  Ben- 
jamin, Sales  [Bennett's  ed.],  section  6.  At  the  time  this 
instrument  was  signed  the  title  to  the  flour  was  not  in 
the  Imperial  Mills  nor  in  defendant  in  error,  but  in  Man- 
singer,  and  the  former  had  nothing  to  convey.  The  au- 
thor above  quoted  states  as  one  of  the  essentials  of  a 
valid  sale :  "A  thing,  the  absolute  or  general  property  in 
which  is  transferred  from  the  seller  to  the  buyer."  Ben- 
jamin, Sales  [Bennett's  ed.],  section  1.  Surely  no  "ab- 
solute or  general  property"  in  this  flour  was  transferred 
from  defendant  in  error  to  Mansinger  by  this  instrument, 
because  so  far  as  appears  the  former  had  no  such  prop- 
erty to  transfer  and  the  latter  had  the  entire  interest.  It 
is  true  that  the  instrument  refers  to  itself  as  a  "contract," 
but  merely  labeling  it  a  contract  will  not  make  it  such  if  it 
lack  the  legal  essentials.  No  more  is  it  sufficient  to  recite 
that  this  was  a  sale  on  condition,  if  in  fact  it  transfers  no 
title  and  is  without  the  requisites  of  a  sale.  Counsel  for 
defendant  in  error  claim  that  "by  entering  into  this  con- 
tract, the  absolute  sale  was  changed  into  a  conditional 
one,  and,  as  a  matter  of  fact,  the  title  to  the  flour  was 
placed  back  in  Steiner-Medinger  Company  by  an  agree- 
ment of  the  parties."  But  we  see  nothing  in  this  instru- 
ment to  indicate  that  the  title  was  ever  "placed  back  in 
Steiner-Medinger  Company."  Nor  is  there  any  external 
evidence  of  a  resale  to  it.  On  the  contrary  it  seems  to  Ikj 
conceded  that  on  September  15,  when  the  instrument  was 
executed,  the  title  was  still  in  ^Mansinger.  In  the  light  of 
these  conceded  facts  we  cannot  approve  the  charge  that 
"this  instrument  is  conclusive  evidence  of  a  conditional 
sale."  What  the  instrument  actually  was  (if  indeed  it 
conferred  any  legal  rights  whatever)  we  are  not  called 
npon  to  determine,  but  that  it  neither  divested  Man- 
singer's  title  nor  transferred  a  different  one  to  him  ap- 
pears unquestionable. 
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Counsel  further  urge:  "There  is  no  difficulty  in  find- 
ing a  consideration  for  this  contract.  If  the  thirty  days' 
credit  had  expired,  then  the  extension  of  the  time  of  pay- 
ment was  a  sufficient  consideration  for  the  change.  If  the 
thirty  days'  credit  had  not  expired,  the  same  consideration 
appears,  for  the  time  of  payment  was  nevertheless  ex- 
tended." If  this  instrument  does  not  in  fact  evidence  a 
sale,  the  question  of  consideration  would  not  be  material. 
But  it  is  doubtful  if  the  consideration  here  suggested  by 
counsel  would  afford  a  sufficient  basis  for  a  contract  of 
sale.  As  was  said  in  Williamson  v.  Berrpj  8  How.  Pr. 
[U.  S.],544: 

"Sale  is  a  word  of  precise  legal  import,  both  at  law  and 
in  equity.  It  means  at  all  times,  a  contract  between 
parties,  to  give  and  to  pass  rights  of  property  for  money, 
which  the  buyer  pays  or  promises  to  pay  to  the  seller 
for  the  thing  bought  and  sold.  Noy's  Maxims,  chapter  42 ; 
Shepard's  Touchstone  of  Common  Assurancos,  244." 

"To  sell  property  is,  in  the  strict  signification  of  the 
word  ^sell/  to  transfer  it  from  one  to  another,  in  consid- 
^iration  of  a  price  paid  or  agreed  to  be  paid  in  current 
money."  Comuwnwealth  v.  Davis,  12  Bush  [Ky.],  at  page 
241.  See,  also,  Biijcly  v.  Rishcr  &  Wilson,  63  Pa.  St.,  at 
page  154 ;  Masscy  v.  State,  74  Ind.,  368.  Even  where  the 
consideration  is  not  money  it  seems  that  there  must  be  a 
fixed  money  price.  Schenck  v,  Saunders,  13  Gray  [Mass.], 
at  page  41;  Pieard  v.  McCormiek,  11  Mich.,  at  page  77. 

We  recommend  that  the  judgment  be  reversed  and  the 
cause  remanded  for  further  proceedings. 

Hastings  and  Kirkpatrick,  CC,  concur. 

Reversed  and  remanded. 
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U.  p.  Steam  Baking  Company  v.  Omaha  Stbebt  Bail- 
way  Company. 

Filed  Apbil  9,  1903.    No.  12,615. 
CommlBsioner'B  opinion.    Department  No.  2. 

1.  Trial:    Dihectino  Verdict:    B^tidence.    A  trial  court  should  not  in- 

struct a  Jury  to  return  a  verdict  for  either  party  where,  under 
the  evidence,  there  is  any  doubt  about  the  propriety  of  such  ac- 
tion; but  where  the  duty  to  do  so  is  plain  it  should  be  performed 
without  hesitation. 

2.  Street  Ballroads:    Damaqes:    Bvidence  Insutficiekt.    ESvldence  ex- 

amined, and  held  that  a  verdict  for  the  plaintiff  could  not  have 
been  sustained  in  this  case  on  any  theory. 

3.  Appeal  and  Error:    Ikstbuctions:    Verdict:    Only  One  Possible. 

In  a  case  where  a  verdict  is  returned  for  the  defendant,  and  is 
the  only  one  which  can  be  sustained,  errors  assigned  by  the 
plaintiff  on  account  of  giving  and  refusing  instructions  will  not 
be  considered. 

4.  Trial.    Cross-Exam i station  or  Witness:    Restriction  of:    Evidence. 

Bill  of  exceptions  examined,  and  held  that  the  court  did  not  err 
in  restricting  the  cross-examination  of  a  witness,  and  in  striking 
out  a  part  of  such  cross-examination. 

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  Keysor^  J.    Affirmed. 

B.  N.  Robertson^  for  plaintiff  in  error. 

John  L.  Webster  J  contra. 

Barnes,  C. 

This  action  was  originally  commenced  before  a  justice 
of  the  peace  in  Douglas  county  by  the  plaintiff  in  error 
to  recover  from  the  Omaha  Street  Railway  Company  the 
sum  of  f  198. 75,  damages  alleged  to  have  been  sustained 
by  the  plaintiff  on  account  of  the  negligence  of  the  de- 
fendant by  which  a  collision  occurred  betw^een  one  of  the 
defendant's  street  cars  and  the  plaintiff's  bakery  wagon. 
The  trial  in  the  justice  court  resulted  in  a  verdict  and 
judgment  for  the  defendant,  from  which  the  plaintiff  ap- 
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pealed  to  the  district  court,  where  the  cause  was  again 
tried  and  the  jury  again  returned  a  verdict  for  the  de- 
fendant. From  a  judgment  thereon  the  plaintiff  prose- 
cutes error  to  this  court. 

It  appears  that  on  the  12th  day  of  January,  1899,  one 
Henry  Marquardt  was  in  the  employ  of  the  plaintiff  as 
driver  of  one  of  its  bakery  wagons,  used  to  deliver  its 
products  to  its  various  customer's  throughout  the  city  of 
Omaha  and  in  Council  Bluffs.  Marquardt  testified  on  the 
trial,  in  substance,  that  on  the  morning  in  question  at 
about  half  past  four  o'clock  he  harnessed  the  plaintiff's 
team  of  horses  and  hitched  them  to  its  bakery  wagon  and 
when  ready  started  on  his  regular  delivery  trip;  that  the 
morning  was  very  dark  and  foggy,  but  was  not  very  cold ; 
that  he  started  from  a  point  in  the  north  part  of  the  city 
of  Omaha,  drove  to  North  24th  street,  and  from  that 
street  he  turned  and  drove  down  Spencer  street  east  to 
its  intersection  with  Sherman  avenue,  or  16th  street; 
that  on  the  last  named  street  defendant  was  operating  its 
line  of  street  cars  on  two  tracks,  or  what  is  commonly 
called  a  double  track ;  that  said  street  ran  north  and  south 
and  the  cars  operated  thereon,  going  north,  ran  on  the 
east  track  and  those  going  south  ran  on  the  west  track 
of  the  street  railway;  that  he  reached  Sherman  avenue 
a  little  before  six  o'clock;  that  he  saw  a  street  car  going 
south  on  that  street  just  before  he  reached  it  and  that  he 
turned  from  Spencer  street  on  to  Sherman  avenue  and 
drove  south  thereon  for  a  distance  of  something  over  half 
a  mile  before  the  accident  occurred ;  that  he  drove  on  the 
street  car  track  because  there  was  ice  and  snow  on  the 
street  between  the  car  track  and  the  curb,  and  that  he 
drove  all  of  the  way  on  the  west  track  of  the  street  car 
line ;  that  the  bakery  wagon,  in  which  he  was  riding,  had 
an  enclosed  top  so  that  he  could  not  look  back  and  see  an 
object  approaching  from  behind  without  opening  the  side 
door  and  putting  his  head  out  in  order  to  enable  him  to 
look  back ;  that  the  only  opening  in  the  top  of  the  wagon 
was  in  front,  and  that  he  could  look  out  that  way  and 
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X  see  how  to  drive,  and  see  objects  approaching  from  that 
.  direction;  that  he  pushed  open  the  side  door  and  looked 
out  once  when  about  a  block  from  where  the  accident  oc- 
curred, to  see  if  a  car  was  approaching  from  behind,  and 
then  closed  it  again ;  that  he  expected  a  car  to  come  from 
behind  and  listened  for  it  but  did  not  hear  one  coming, 
or  any  alarm  denoting  the  approach  of  a  car ;  that  he  kept 
right  on  driving  on  the  west  track  all  of  the  time  with 
his  horses  on  the  trot  and  the  first  thing  he  knew,  when 
about  one  hundred  feet  from  Burdett  street,  the  hind 
end  of  the  wagon  was  struck  by  a  car  approaching  from 
that  direction;  that  the  wagon  was  pushed  oflf  from  the 
track  but  was  not  overturned ;  that  one  of  the  horses  was 
thrown  down  and  that  he  opened  the  side  door  of  the 
wagon,  got  out  and  helped  the  conductor  and  motorman 
to  get  the  horse  up;  that  he  noticed  an  electric  arc  light 
burning  at  the  Burdette  street  crossing.  He  further  gave 
evidence  as  to  the  extent  of  the  damages.  With  the  ex- 
ception of  certain  evidence  tending  to  show  that  the  street 
between  the  car  tracks  and  the  curb  was  partly  impassible 
on  account  of  ice  and  snow,  the  foregoing  was  the  plain- 
tiff's case. 

At  the  close  of  the  plaintiff's  evidence  the  defendant 
requested  the  court  to  direct  the  jury  to  return  a  verdict 
in  its  favor,  and  it  seems  the  request  should  >ave  been 
granted.  The  evidence  does  not  directly  sliow  any  negli- 
gence on  defendant's  part,  although  negligence  may  be 
inferred  from  the  fact  of  the  collision;  yet  plaintiff's  evi- 
dence clearly  establishes  contributory  negligence  on  the 
part  of  its  driver.  He  knew  that  cars  were  running 
every  few  moments  on  the  defendant's  track  on  the  street 
where  the  accident  occurred,  and  yet  he,  without  any 
regard  for  his  own  safety  and  witliout  any  care  for  plain- 
tiff's property,  drove  on  tlie  west  track  of  the  street  car 
line  for  more  than  half  a  mile,  shut  up  in  the  closed  top 
of  the  bakery  wagon,  unable  to  look  back  witliout  opening 
the  side  door  and  putting  his  head  out  for  that  purpose, 
and,  as  he  says  himself,  without  looking  back  but  once  in 
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the  whole  trip  when  he  knew  and  expected  that  cars  were 
approacliinj?  from  behind  on  that  track.  He  also  knew 
the  condition  of  the  weather  and  the  difficulty  of  seeing 
objects  on  account  of  the  darkness  and  thickness  of  the 
fog,  and  it  would  seem  that  he  must  have  known  that 
such  conduct  on  his  part  would  be  likely  to  result  in  a 
collision.  Plaintiff's  counsel,  anticipating  trouble  on  that 
score,  introduced  evidence  tending  to  show  that  it  was 
necessary  to  drive  on  the  street  car  tracks  because  of  the 
impassible  condition  of  the  rest  of  the  street,  rendered 
so  by  the  act  of  the  defendant.  For  the  purpose  of  this 
hearing  it  may  be  conceded  that  such  a  condition  existed ; 
yet  the  driver  knew  that  he  could  use  the  east  track  just 
as  Avell  as  the  west  one,  and  that  by  so  doing  he  could 
look  out  in  front  through  the  opening  in  the  top  of  his 
wagon,  and  not  only  see  how  and  where  to  drive  but  it 
would  be  impossible  for  him  not  to  see  a  car  approaching 
him  from  the  front,  on  that  track,  in  ample  time  to  turn 
aside  and  avoid  a  collision ;  wliile  a  car  approaching  from 
behind  on  the  other  track  would  pass  him  without  dif- 
ficulty. 

After  a  denial  of  the  defendant's  request  it  introduced 
its  evidence.  A  cloud  of  competent  disinterested  wit- 
nesses testified  that  at  the  time  of  the  accident  there  was 
no  ice  or  snow  on  Sherman  avenue.  The  defendants 
motorman  was  then  called  and  testified,  in  substance, 
that  on  the  morning  in  question  he  left  the  street  car  barn 
in  the  north  part  of  the  city  with  his  train,  consistiftg  of 
one  motor  car  and  trailer;  that  the  morning  was  very 
dark  and  foggy,  so  much  so  that  one  could  not  see  the 
electric  headlight  of  a  street  car  more  than  thirty  or 
forty  feet,  and  for  that  reason  he  ran  the  cars  slower 
than  his  usual  rate  of  speed,  and  was  nearly  two  minutes 
behind  his  usual  time  at  the  place  w^here  the  accident  oc- 
curred ;  that  he  was  very  careful  to,  and  did,  sound  the  bell 
or  gong  at  every  crossing  as  he  came  down  the  avenue; 
that  he  kept  a  sharp  lookout  ahead  for  obstructions  on 
the  track ;  that  he  could  not,  and  did  not,  see  the  plaintiff's 
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wagon  until  within  about  tliirty-flve  feet  of  it;  that  when 
first  seen,  it  looked  like  some  dark  object,  and  appeared 
to  him  as  though  it  was  standing  still ;  that  when  he  saw 
it  he  instantly  sounded  the  gong,  with  his  foot,  as  a 
danger  signal,  put  on  the  brake  with  his  right  hand  and 
reversed  the  electric  current  with  his  left ;  that  he  did 
everything  which  could  be  done  to  stop  the  car  and  avoid 
a  collision,  but  could  not  stop  short  of  fifty  feet ;  that  his 
car  struck  the  back  end  of  the  wagon  and  bent  the  brake 
rod  so  he  could  not  release  the  brake;  that  the  car  pushed 
the  wagon  off  from  the  track ;  that  one  of  the  horses  fell 
down  and  that  he,  with  the  help  of  the  conductor,  was 
trying  to  get  it  up  when  the  driver  opened  the  side  door 
of  the  ^^•agon  and  got  out;  that  he  said  to  the  driver, 
*^What  was  you  doing?  Were  you  asleep?"  And  the 
answer  was,  "You  said  so."  This  evidence  was  fully  cor- 
roborated by  the  conductor  of  the  train;  and  one  of  the 
defendant's  shopmen  testified  that  he  found  the  brake  on 
the  car  set  and  the  rod  bent  so  that  it  could  not  be  re- 
leased without  taking  the  car  to  the  shops;  that  it  was 
set  in  such  a  manner  as  to  produce  the  best  stop  that  could 
be  made.  None  of  this  testimony  was  disputed,  and  on 
these  matters  there  was  no  conflict  of  evidence. 

At  the  close  of  the  trial  counsel  for  the  defendant  again 
requested  the  court  to  direct  the  jury  to  return  a  verdict 
for  his  client,  and  the  request  was  again  refused.  The 
cause  was  then  submitted  on  the  evidence  and  the  instruc- 
tions of  the  court  and  the  jury  returned  a  verdict  for  the 
defendant 

There  can  be  no  doubt  but  that  the  court  ought  to  have 
granted  the  defendant's  request.  Its  evidence  completely 
destroyed  any  presumption  or  inference  of  negligence 
which  might  have  arisen  on  account  of  the  collision.  There 
was  no  evidence  of  any  negligence  on  the  part  of  the  de- 
fendant, and  about  this  there  was  no  chance  for  reason- 
able minds  to  differ.  A  court  should  not  direct  a  verdict 
where  there  is  any  doubt  about  the  propriety  of  so  doing; 
but  in  a  case  like  this  one  where  its  duty  is  plain  it  should 
do  so  without  hesitation. 
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It  is  contended,  however,  that  the  court  erred  in  giving 
certain  instructions  on  his  own  motion  and  refusing  to 
give  to  the  jury  certain  of  the  plaintiff's  requests.  Hold- 
ing, as  we  do  in  this  case,  that  the  court  should  have  di- 
rected q,  verdict  for  the  defendant,  giving  or  refusing  to 
give  any  other  instructions  was  not  reversible  error. 

It  is  further  contended  that  the  court  erred  in  restrict- 
ing the  cross-examination  of  the  witness  Clayton,  and  in 
striking  out  a  portion  of  his  evidence.  It  appears  that 
Clayton  had  testified  that  there  was  no  ice  or  snow  on 
Sherman  avenue.  On  cross-examination  counsel  for  plain- 
tiff showed  the  witness  an  article  published  in  The  Omaha 
Bee,  entitled  "Street  Cleaning  Begins,"  and  asked  him  if 
he  recalled  the  condition  of  the  stre(»ts  along  the  street  car 
track  on  Sherman  avenue  in  the  vicinity  of  the  collision 
on  January  12,  1899.  To  this  the  witness  answered,  "No, 
sir;  I  do  not."  His  attention  was  tlien  called  to  another 
item  therein,  headed  "Stops  Street  (^leaning,"  and  the 
same  que^^tion  was  repeated.  This  was  objected  to  by  the 
defendant,  the  objecticm  was  sustained,  and  on  motion  of 
counsel  the  other  qucUion  and  answer  was  stricken  out. 
The  ruling  of  the  court  was  right.  The  whole  matter  was 
immaterial,  because  the  witness  stated  that  his  recollection 
was  in  no  manner  aided  by  the  newspaper  articles,  and 
the  record  should  not  be  incumbered  with  it.  Again,  the 
witness  did  not  make  the  record  (that  is  to  say  the  news- 
paper articles),  and  so  far  as  it  appears  he  knew  nothing 
about  their  reliability,  and  had  no  information  as  to 
whether  they  were  true  or  false.  The  practice  of  attempt 
ing  to  refresh  the  recollection  of  a  witness,  or  to  try  cases 
on  ordinary  newspaper  articles,  is  not  to  be  commended  by 
the  courts.  It  was  suggested  on  the  hearing  that  this  case 
is  an  important  one,  not  on  account  of  the  amount  in- 
volved, but  because  the  relative  legal  rights  of  the  street 
car  company  and  the  inhabitants  of  the  city  in  the  use 
of  the  streets  ought  to  be  settled.  We  concede  that  a  set- 
tlement of  this  matter  is  very  desirable,  and  we  will  cheer- 
fully perform  that  duty  when  a  case  comes  before  us  rc- 
30 
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quiring  such  a  decision;  but  we  should  not  determine  this 
question  in  a  case  where  a  judgment  in  favor  of  the  de- 
fendant was  the  only  one  which  could  have  been  sustained. 
For  these  reasons  we  recommend  that  the  judgment  of 
the  district  court  be  affirmed. 

Pound  and  Oldham^  CO.,  concur. 

Apfibmed. 


Joseph  Standley  v.  Clay^  Robinson  and  Company. 

Filed  April  9,  1903.     No.  12.616. 
Commissioner's  opinion.    Department  No.  3. 

Pleading:     Waiveb  of  Objections:     Principal  and  Agent:     Evioence 
OF  Agency. 

•  

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  Baxter,  J.     Affirmed, 

E.  (r.  McGUton  and  Prigg  &  Williams,  for  plaintiff  in 
error. 

Crofoot  &  Scott,  contra, 

Ames^  C. 

This  is  a  companion  case  to  Standley  v.  Clay,  Robinson 

and  Co.y Neb., ,  94  N.  W.  Rep.,  140,  and  presents 

the  same  questions  for  review.  Those  questions  are  con- 
sidered in  an  opinion  filed  in  the  latter  case  at  the  present 
term  and  it  is  unnecessary  to  reiterate  what  is  there  said. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Albert  and  Duffib^  CO.,  concur. 

Affirmed. 
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Horace  Brockway  v.  Seth  K.  Humphrey. 

Filed  Apbil  9,  1903.    No.  12,687. 

Commissioner'B  opinion.    Department  No.  2. 

Taxation:    Foreclosure:    Surplus:    Rights  of  First  Mortgagee.    Rec- 
ord of  proceedings  examined,  and  held  to  show  no  reversible  error. 

Error  from  the  district  court  for  Dawes  county.  Tried 
below  before  Westover^  J.    Affirmed. 

W.  W.  Wood,  for  plaintiff  in  error. 

Albert  W.  Crites,  contra. 

Oldham^  C. 

This  is  a  proceeding  in  error  to  reverse  the  judgment 
of  the  district  court  for  Dawes  county,  in  awarding  the 
surplus  arising  from  a  sale  of  real  estate  in  a  proceeding 
to  foreclose  a  tax  lien  to  the  holder  of  the  first  mortgage 
on  the  land  foreclosed.  The  contest  is  between  the  pur- 
chaser at  the  foreclosure  sale  and  the  indorsee  of  the  note 
secured  by  the  mortgage. 

The  record  of  the  original  foreclosure  proceedings  is 
not  contained  in  the  transcript  but,  by  inference  from  what 
is  here,  it  is  made  to  appear  that  the  plaintiff  at  the  tax 
foreclosure  sale  was  the  purchaser  and  that  he  also  pro- 
cured a  deed  to  the  premises  from  one  Pitman,  who  held 
an  unrecorded  deed  to  the  equity  in  the  land  and  was 
himself  not  a  p«arty  to  the  foreclosure  proceeding.  It 
would  appear  that  at  the  former  sitting  of  the  court  an 
order  had  been  procured  to  pay  the  surplus  to  Pitman, 
but  that  the  surplus  was  in  fact  never  paid  either  into 
court  or  to  Pitman,  and  that  the  holder  of  the  first  mort- 
gage intervened  with  a  petition  setting  up  his  indebted- 
ness and  the  mortgage  securing  the  same  and  asking  that 
his  mortgage  be  declared  a  lien  on  the  surplus. 

In  the  motion  for  a  new  trial  on  which  the  error  pro- 
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ceeding  is  founded,  even  under  the  most  liberal  construc- 
tion, but  one  issue  arises,  and  that  is,  the  jurisdiction  of 
the  district  court  over  the  subject-ma. ccr  of  the  contro- 
versy. Under  this  condition  of  the  record  we  see  nothing 
to  do  but  to  affirm  the  judgment  of  the  lower  court  Plainly 
the  first  mortgagee  was  entitled  to  a  lien  on  the  surplus 
and  if,  as  found  by  the  trial  court,  the  order  to  pay  it  to 
Pitman  had  been  made  by  inadvertence  and  without  Pit- 
man ever  having  been  in  court,  the  plaintiff  in  the  original 
proceeding  is  in  no  position  to  complain  because  the  court 
set  this  order  aside.  The  plain  duty  of  the  purchaser  at 
the  forech^sure  sale  was  to  pay  the  surplus  into  court  and 
then  step  out  and  leave  the  holder  of  the  equity  and  the 
mortgagee  to  contest  for  it  if  they  so  desired. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Pound^  CO.,  concur. 

Affirmed. 


Peter  Eckmann  et  al.^  appellees^  v.  John  E.  Turner, 

appellant,  et  al. 

Filed  Apko.  9,  1903.    No.  12,694. 

Commissioner's  opinion.    Department  No.  3. 

Hortgagcs:  Deed  Absolute  on  Face:  Evidence  Sufficient.  Evidence 
examined,  and  held  sufficient  to  sustain  the  decree  of  the  trial 
court 

Appeal  from  the  district  court  for  Cuming  county. 
Tried  below  before  Graves^  J.    Affirmed. 

P.  M.  Moodie  and  W.  O.  Sears,  for  appellant. 

^^^  • 

r.  M.  Franse,  contra. 

Albert,  C. 

On  tlip  2fi^ii  day  of  April,  1897,  Peter  Eckmann  and  his 
wife  t..c.i;Ud  and  delivered  to  John  E.  Turner  a  deed  to 
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certain  real  estate  in  this  state;  The  deed  was  absolute 
in  form,  purporting  to  convey  the  entire  estate  in  fee 
simple.  Afterward,  and  before  the  commencement  of  this 
suit,  the  grantee  entered  into  a  contract  with  John  Car- 
sons  to  sell  and  convey  the  land  to  him.  On  the  11th  day 
of  October,  1900,  the  grantors  brought  this  action  against 
Turner  and  Carsons,  alleging  in  their  petition,  among 
other  things,  that  their  deed  to  Turner,  though  absolute  in 
form,  was  given  and  intended  by  the  parties  thereto  as  a 
mortgage  to  secure  certain  indebtedness  which  Peter  Eck- 
mann at  the  time  of  the  conveyance,  owed  Turner.  They 
also  charged  in  their  petition  that  certain  payments  had 
been  made  on  the  indebtedness  secured  by  the  instrument 
in  question  and  asked  that  an  account  be  taken  of  the 
amount  due  from  them  to  Turner,  the  cancellation  of  his 
contract  to  Carsons  and  that  they  be  permitted  to  redeem 
upon  payment  of  the  amount  found  due.  on  the  mortgage. 

Turner  answered,  denying  that  the  instrument  was 
given  or  intended  as  a  mortgage.  As  a  further  defense, 
he  alleges  the  amount  of  the  consideration  for  the  con- 
veyance and  the  payment  by  him  of  several  incumbrances 
and  charges  against  the  land  which  existed  at  and  before 
the  date  of  the  conveyance  to  him,  and  of  the  insurance 
on  the  buildings.  The  court  found  that  the  conveyance 
was  given  and  intended  as  security  for  a  debt,  as  alleged 
in  the  petition,  and  an  account  was  taken  of  the  amount 
due  thereon.  The  account  includes  the  original  indebted- 
ness the  conveyance  was  given  to  secure,  prior  incum- 
brances and  charges  against  the  land  discharged  by  the 
defendant  Turner,  and  sundry  payments  made  by  the 
plaintiffs.  The  court  found  the  amount  due  the  said  de- 
fendant to  be  15,900.89,  and  entered  a  decree  accordingly. 
The  case  is  here  on  appeal. 

The  defendant.  Turner,  contends  that  the  finding  of  the 
court  that  the  conveyance  in  question  was  given  and  in- 
tended as  a  mortgage,  is  not  sustained  by  sufficient  evi- 
dence. We  have  gone  over  the  evidence  on  this  point  and 
have  no  hesitation  in  saying  that  it  is  sufficient  to  sustain 
the  finding. 
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Both  parties  assail  the.  finding  as  to  the  amount  due ; 
the  plaintiffs  insisting  that  the  amount  is  excessive,  the 
defendant,  Turner,  that  it  is  too  small.  Each  presents  a 
plausible  theory  which,  had  the  court  adopted  it  in  mak- 
ing its  computation,  would  have  resulted  in  a  different 
finding.  But  the  evidence  bound  the  court  down  to  neither 
of  such  theories;  on  the  contrary,  it  is  suflBicient  to  sus- 
tain a  finding  of  the  non-existence  of  some  fact  or  facts 
essential  to  either  of  them.  As  the  court  rejected  both, 
we  must  conclude  that  it  found  that  such  fact  or  facts 
did  not  exist;  consequently,  such  theories,  in  the  face  of 
such  finding,  are  of  no  value. 

On  the  other  hand,  there  is  ample  evidence  to  establish 
every  fact  essential  to  the  soundness  of  the  conclusion 
reached  by  the  trial  court  as  to  the  amount  due.  The  evi- 
dence as  to  such  facts  is  voluminous  and  makes  up  the 
greater  part  of  a  medium  sized  bill  of  exceptions;  the 
rules  of  law  applicable  to  such  facts  are  elementary,  and 
not  a  matter  of  dispute.  That  being  true,  it  should  suffice 
to  say,  that  the  findings  of  the  district  court  are  sufficiently 
sustained  by  the  evidence. 

It  is  recommended  that  the  decree  of  the  district  court 
be  affirmed. 

DuFFiE  and  Ames^  CC,  concur. 

Affirmed. 


Henry  Wilson  v.  Sarah  J.  Lyons. 

Filed  Apbil  9,  1903.    No.  12,702. 

Commissioner's  opinion.     Department  No.  3. 

Forcible  Entry  rnd  Detainer:  Landlord  and  Tenant:  Title.  In  an 
action  for  forcible  detainer  by  a  lessor  against  his  lessee  holding 
over  his  term,  the  latter  cannot  be  permitted  to  assert  a  right  of 
possession  under  a  title  paramount  and  adverse  to  that  of  the 
former. 

Error  from  the  district  court  for  Clay  county.    Tried 
below  before  Stubbs^  J,    Affirmed. 


■4 


Vol.  4]  JANUARY  TERM,  1903.  407 

WllBOu  ▼.  Lyons. 

J.  L.  Epperson  d  Son^  for  plaintiff  in  error. 

In  a  forcible  detainer  ease  against  a  tenant,  the  tenant 
may  show  an  outstanding  title  against  his  landlord  where 
the  title  of  the  landlord  has  expired  or  has  otherwise  been 
extinguished  since  the  creation  of  the  tenancvt  12  Am.  & 
Eng.  Ency.  Law  [Ist  ed.],  706;  McAusland  v.  Piindt,  1 
Neb.,  211;  Mattis  v.  Robitison,  1  Neb.,  3;  Jaikinson  v. 
Winans,  109  Mich.,  524,  67  N.  W.  Rep.,  549. 

William  M.  Clark,  contra, 

A  tenant  who  has  received  possession  from  his  landlord 
has  no  right  to  attorn  to  a  third  person  without  first  sur- 
rendering possession  to  the  landlord  or  obtaining  his  con- 
sent to  such  attornment.  12  Am.  &  Eng.  Ency.  Law  [1st 
ed.],  699. 

If  a  tenant  has  once  recognized  the  title  of  the  plaintiff, 
and  treated  him  as  his  landlord  by  accepting  a  lease  from 
him  or  the  like,  he  is  precluded  from  showing  that  the 
plaintiff  had  no  title  at  the  time  the  lease  was  granted. 
Toicn^iend  v,  Davis,  Forrest  [Eng.],  120;  Kov  v.  Prideaux, 
10  East  [Eng.],  158;  Doe  v.  Wilkinsin.  3  B.  &  C.  [Eng.], 
413;  Barwick  v.  Thompson^  7  T.  R.  [Eng.],  488;  Doe  i\ 
Pegge,  1  T.  R.  [Eng.],  75S;  Tompkins  r.  i<iwu\  63  Barb. 
[N.  Y.],  525;  Oakcs  v.  Munroe,  8  (^ush.  [^lass.],  282; 
Hogan  v.  Harleij,  8  Allen  [JIass.],  525;  Emerick  v. 
Tavener,  9  Grat.  [Va.],  221;  Hams  r.  .Shaw,  100  Mass., 
287;  Silvey  v.  Summer,  61  Mo.,  253;  Toicne  v,  Buttcrfield, 
97  Mass.,  105. 

A  tenant  cannot  set  up  against  his  landlord  a  title 
acquired  by  himself  hostile  to  that  which  he  has  acknowl- 
edged his  landlord  possessed.  Taylor,  Landlord  and  Ten- 
ant [6th  ed.],  section  705,  a:ul  notes;  Maiiis  r.  I*oJ)iii- 
sofiy  1  Neb.,  at  page  5.  Neither  is  he  permitted  to  rt'si^t 
the  recovery  of  his  landlord,  by  virtue  of  an  adverse  title 
acquired  during  his  tenancy.  (UiUoiray  v.  Ogle,  2  Binn. 
[Pa.],  at  page  472;  Graham  r.  Moore,  4  S.  &  R.  [Pa.], 
466;  Jackson  v.  Whitford,  2  Cai.  [N.  Y.],  215;  Eister  v. 
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Paul,  54  Pa.  St.,  196;  O'Halloran  v.  Fitzgerald,  71  III, 
53 ;  Bertram  v.  Cook,  32  Mich.,  518. 

A  lease  from  a  third  person  is  void  as  against  the  land- 
lord. Lecatt  V.  Stewart,  2  Stew.  [Ala.],  474;  Jackson  v. 
Hinman,  10  Johns.  [N.  Y.],  292.  So  an  adverse  claimant, 
who  gets  into  possession  of  land  by  tampering  with  the 
tenant,  can  not  resist  the  landlord's  claim  where  the 
tenant  himself  could  not.  Taylor,  Landlord  and  Tenant 
[6th  ed.],  section  705;  Steioart  v.  Roderick,  4  Watts  & 
Serg.  [Pa.],  188;  Galloway  v.  Ogle,  2  Binn.  [Pa.],  468; 
Caufman  -v.  The  Presbyterian  Congregation  of  Cedar 
Springs,  6  Binn.  [Pa.],  59-62;  Shm-pe  v.  Kclley.  5  Denio 
[N.  Y.],  i^l;Reed  v.  Shepley,  6  Vt,  602;  Jackson  v.  Stew- 
art, 6  Johns.  [N.  Y.],  34;  Syme  v.  Sanders,  4  Strob.  [S. 
Car.],  196;  Jackson  v.  Harper,  5  Wend.  [N.  Y.],  246; 
Chambers  v.  Pleak,  6  Dana  [Ky.],  426;  Bank  of  Utica  v. 
Mersereau,  3  Barb.  Ch.  [N.  Y.],  528;  Tondro  v,  Cushman, 
5  Wis.,  279;  Plumer  v.  Plumer,  10  Foster  [N.  H.],  558; 
Jackson  v.  Wheedon,  1  E.  D.  Smith  [N.  Y.],  141 ;  Hardisty 
V.  Glenn,  32  111.,  62;  Caldwell  v.  Center,  30  Cal.,  539. 

Ames^  C. 

This  is  a  petition  in  error  to  review  the  judgment  of  the 
district  court  on  appeal  from  a  judgment  of  the  county 
court  in  an  action  for  forcible  detainer.  The  plaintiff  in 
error  was  in  possession  of  the  premises,  as  a  tenant  for 
the  term  of  one  year,  of  the  defendant  in  error,  under 
a  w^ritten  lease  covenanting  for  the  payment  of  rent  in 
monthly  installments  and  stipulating  that  in  case  of  de- 
fault in  payment  of  any  such  installment  for  so  long  as 
ten  days  the  lessee  should  be  considered  as  holding  over 
his  term.  Such  a  default  having  been  made  and  con- 
tinued for  more  than  that  length  of  time,  notice  was 
served  and  this  proceeding  was  begun  to  recover  the  pos- 
session. As  a  defense,  the  tenant  pleaded  and  sought  to 
prove  that  after  he  went  into  jios^ession  under  the  lease 
the  premises  were  sold  to  a  third  person  upon  an  execu- 
tion for  the  satisfaction  of  a  judgment  at  law  against  one 
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J.  M.  Lyons,  the  deceased  husband  of  the  lessor,  after  the 
revivor  of  the  judgment  against  the  representatives  of  the 
deceased.  The  tenant  also  claims  to  have  "attorned," 
that  is,  to  have  paid  or  agreed  to  pay  rent  to  the  execution 
purchaser.  The  plaintiff  in  error  contends  that  this  plea 
and  offer  of  proof  tendered  an  issue  of  title  to  the  prem- 
ises in  controversy  and  ousted  the  county  court,  and  con- 
sequently the  district  court,  of  jurisdiction.  Thus  is 
presented  the  only  question  in  the  case. 

We  think  that  the  objection  is  not  well  taken.  We  do 
not  think  it  necessary  to  inquire  when  or  under  what  cir- 
cumstances, or  if  ever,  in  an  action  to  try  title,  a  tenant 
may  dispute  the  title  of  his  landlord.  The  general  rule 
is  familiar  that  a  tenant  having  acquired  his  possession 
by  reason  of  the  lease,  his  possession  and  that  of  his  lessor 
are  identical  and  that,  as  between  the  parties,  he  is  es- 
topped to  assert  or  admit  that  it  is  wrongful.  On  the 
other  hand,  if  it  is  assailed  it  is  his  duty  to  defend  it  or 
to  afford  his  landlord  an  opportunity  for  so  doing.  But 
whatever  the  case  may  be  in  actions  of  ejectment  and  the 
like,  we  think  there  are  no  exceptions  to  the  rule  that  in 
actions  for  forcible  detainer  by  lessor  against  lessee,  the 
latter  cannot  assert  a  right  of  possession  under  a  title  par- 
amount and  adverse  to  that  of  the  former.  The  statute, 
section  1020  of  the  Code,  gives  the  remedy  to  the  former 
without  qualification  in  cases  in  which  the  latter  is  hold- 
ing over  his  term.  It  thus  affords  the  former  a  remedy 
by  w^hich  to  compel  the  latter  to  do,  what  by  his  contract 
and  the  general  rules  of  law  he  is  under  obligations  to  do, 
namely,  to  yield  the  possession  to  the  landlord  and  afford 
him  an  opportunity  to  defend  it,  unembarrassed  by  the 
circumstance  of  being  temporarily  out  of  personj^l  occu- 
pancy. Such  a  rule  can  do  the  tenant  no  injury;  while  its 
opposite,  by  affording  opportunities  for  collusion  between 
tenants  and  adverse  claimants,  might  open  the  door  to 
grievous  wrongs.  We  do  not  dis(*uss  the  question  whether 
the  answer  and  offer  of  proof  amounted  to  the  a^ssertion 
of  an  outstanding  paramount  title,  under  which  the  lessee 
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claimed,  because  we  are  of  opinion  that  the  relation  of 
the  parties  is  such  that  the  plaintiff  in  error  cannot  be 
heard  to  make  such  an  assertion  in  this  form  of  action. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  aflSrmed. 

DuFFiB  and  Albert,  CO.,  concur. 

Affirmed. 


Alexander  Buchanan,  appellant,  v.  Saunders  County 

National  Bank  et  al.,  appellees. 

Filed  April  9,  1903.    No.  12,719. 

Commissioner's  opinion.    Department  No.  2. 

Banks  and  Banking:  Mobtqages:  Pubchabe  of-  Decbee  bt  National 
Bank:  Speculation:  Injunction.  Smith  v.  First  National  Bank 
of  Chadron,  45  Neb.,  444,  followed. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Keysor^  J.  Affirmed. 

Norval  Bros,,  for  appellant. 

Smyth  d  Smithy  contra. 

POUND^  C. , 

• 

The  sole  question  presented  by  this  appeal  is  whether 
an  owner  of  mortgaged  property  may  maintain  a  suit  to 
enjoin  sale  under  a  decree  of  foreclosure  on  the  ground 
that  the  defendant,  a  national  bank,  had  taken  an  assign- 
ment of  the  decree  as  a  speculation  in  contravention  of  the 
National  Banking  Act.  This  question  is  too  well  settled 
to  require  serious  discussion.  Smith  v.  First  National 
Bank  of  Chadron,  45  Neb.,  444.  The  judgment  of  the  dis- 
trict  court,  sustaining  a  demurrer  to  the  petition,  should 
be  affirmed,  and  we  so  recommend. 

Barnes  and  Oldham^  CC,  concur. 

Affirmed. 
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Peder  Johansen  V.  Augusta  Modahl. 

FiuBD  April  9,  1903.    No.  12,724. 
Commissioner's  opinion.    Department  No.  3. 

1.  Breach  of  Marriage  Promise:     Damages:     Evidence  Insufficieitt. 

Evidence  examined,  and  held  not  sufficient  to  sustain  the  promise 
of  marriage  alleged  in  the  petition. 

2.  Breach  of  Marriage  Promise:    Measure  of  Damages:    Reputation 

AS  TO  Wealth.  In  an  action  for  breach  of  promise  of  marriage, 
the  general  reputation  of  the  defendant  for  wealth,  as  distin- 
guished from  his  actual  circumstances,  is  not  a  proper  matter  to 
be  taken  into  account  in  estimating  the  amount  of  damages. 

Error  from  the  district  court  for  Kearney  county. 
Tried  below  before  Adams^  J.    Reversed, 

Dailcjj  dc  Paulson,  for  plaintiff  in  error. 

Hague  &  Anderbcry,  contra, 

Albert^  C. 

This  is  an  action  for  breach  of  promise  to  marry.  The 
answer  consists  of  a  general  denial  and  an  averment  of  the 
fraudulent  concealment  of  fatal  infirmities  on  the  part 
of  the  plaintiff.  There  was  a  verdict  for  the  plaintiff, 
judgmeri  accordingly.    The  defendant  brings  error. 

The  principal  ground  of  complaint  is  that  the  evidence 
is  insuflif  ient  to  warrant  a  finding  of  a  contract  to  marry. 
If  the  petition  had  set  up  an  ordinary  engagement  to 
marry,  we  would  be  inclined  to  hold  that  the  evidence  is  • 
sufficient  to  sustain  a  finding  in  that  behalf.  But  the  peti- 
tion alleges  an  engagement  by  corresjwndence ;  the  corre- 
si>ondence  is  a  part  of  the  evidence  in  the  case.  We  have 
examined  it,  and  are  satisfied  that  the  engagement  was 
tentative  and  that  neither  of  the  parties  was  irrevocably 
committed. 

The  court  instructed  the  jury  that  in  o:^timating  the 
damages,   they  should  take  into   account,   among  other 
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things^  the  defendant's  general  reputation  for  wealth. 
One  fatal  objection  to  this  instruction  is  that  there  is  not 
a  syllable  of  evidence  tending  to  show  the  defendant's 
general  reputation  for  wealth  and,  even  if  there  was,  we 
do  not  think  that  it  would  be  a  proper  element  of  damages. 
The  jury  were  properly  instructed  to  take  into  account 
the  value  of  the  property  owned  by  the  defendant.  We 
think  that  is  as  far  as  the  instruction  should  go.  While 
his  reputation  for  wealth,  as  distinguished  from  his  actual 
circumstances,  if  proved,  might  possibly  give  the  plainti£F, 
as  his  wife,  additional  social  advantages  for  a  while  at 
least,  it  is  too  remote  to  be  taken  into  account  in  estimat- 
ing the  damages  in  an  action  of  this  character. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further 
proceedings  according  to  law. 

DuFFiE  and  Ames^  CO.,  concur. 

Reversed  and  remanded. 


Coxe  Brothers  &  Company  v.  Omaha  Coal,  Coke  and 

Lime  Company. 

Filed  Afbil  9, 1903.    No.  12,730. 

Oommiasioner'8  opinion.    Department  No.  2. 

1.  Judgments:  Vacation  of,  During  Term.  A  court  of  general  Juris- 
diction has  discretionary  power  to  vacate  or  modify  its  own  orders 
and  Judgments  at  any  time  during  the  term  at  which  they  were 
rendered,  upon  being  satisfied  that  such  action  wiU  be  in  further- 
ance of  Justice.    Bradley  v.  Slater,  55  Neb.,  334. 

2  Now  Trial:  M<ynoN  Overbuled:  Vacation  of  Order:  DiscumoN: 
AFFEAii  AND  Bbbor.  Rccord  examined,  and  held,  that  It  does  not 
appear  that  the  court  was  guilty  of  an  abuse  of  discretion  In  sot- 
ting aside  the  order  overruling  the  motion  for  a  new  trial. 

3.  Appeal  and  Error:  Assignments  as  to  Motion  for  New  Trial: 
Pleading.  A  Judgment  will  not  be  reversed  for  errors  which  are 
required  to  be  assigned  on  a  motion  for  a  new  trial,  unless  It  is 


Vol.  4]  JANUARY  TERM,  1903.  413 

Coxe  Bros.  A  Co.  ▼.  Omaha  Coal,  Coke  &  Lime  Co. 

alleged  in  the  petition  in  error  and  shown  by  the  record  that  the 
court  erred  in  overruling  such  motion. 

4.  Appeal  and  Error:  Assignments  as  to  Motion  fos  New  Tsial: 
PiAADiNo:  Practice.  Where  defendant  challenges  the  court's  at- 
tention to  such  defect  in  the  petition  in  error,  in  his  brief,  and 
orally  on  the  hearing,  the  above  rule  will  be  strictly  adhered  to. 

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  Slabaugh^  J.    Affirmed. 

Bartlett,  Dundy  d  Martin^  for  plaintiff  in  error. 

Connell  d  Ives,  contra. 

Barnes^  G. 

The  plaintiff  in  error  commenced  this  case  in  the  dis- 
trict court  for  Douglas  county  to  recover  a  balance  alleged 
to  be  due  on  account  for  coal  sold  and  delivered  to  defend- 
ant under  a  written  contract  entered  into  by  means  of  a 
corresi>ondence  between  it  and  the  defendant.  The  an- 
swer contained  a  counter-claim  for  damages  for  a  breach 
of  another  contract  alleged  to  have  been  entered  into,  be- 
tween the  parties  by  letters  and  telegrams  for  the  sale 
and  delivery  of  certain  other  coal  for  another  purpose,  the 
amount  of  the  counter-claim  being  nine  cents  less  than 
the  sum  alleged  to  be  due  the  plaintiff.  The  case  was 
tried  in  December,  1900,  and  the  plaintiff  had  a  verdict 
for' f 723.09.  A  motion  for  a  new  trial  was  filed  by  the 
defendant,  and  the  hearing  thereon  was  continued  until 
the  February  term  of  1901.  On  the  12th  day  of  that 
month  the  motion  was  overruled  and  plaintiff  at  once 
caused  an  execution  to  issue  on  the  judgment.  On  the  1st 
day  of  March,  and  at  the  same  term  of  court,  defendant 
filed  a  motion  to  vacate  the  order  overruling  its  motion 
for  a  r^ew  trial,  and  on  the  4th  day  of  May,  it  still  being 
of  the  February  term,  the  court  set  aside  its  former  order 
and  granted  another  hearing  on  the  motion  for  a  new 
trial.  Thereafter  the  moti(m  was  sustaiiud,  and  a  new 
trial   was   granted.     On   the   second    trial    the   plaintiff 
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amended  its  petition  and  claimed  a  much  larger  amount 
than  was  claimed  on  the  first  trial.  The  defendant  filed 
the  same  answer,  in  substance,  and  on  these  issues  the 
cause  was  tried  a  second  time.  After  the  jury  had  been 
out  some  time,  and  being  apparently  unable  to  agree, 
they  were  brought  into  court  and  instructed  to  return  a 
verdict  in  favor  of  the  plaintiff  for  the  sum  of  nine  cents, 
and  they  thereupon  returned  such  verdict.  The  plaintiff 
excepted,  filed  its  motion  for  a  new  trial,  which  was  over- 
ruled, judgment  was  entered  on  the  verdict  and  the  plain- 
tiff prosecutes  error  to  this  court. 

The  petition  in  error  contains  sixty-nine  assignments, 
but  it  is  nowhere  alleged  therein  that  the  court  erred  in 
overruling  the  plaintift'^s  motion  for  a  new  trial.  This 
point  was  urged  by  counsel  for  the  defendant  in  error  in 
his  oral  argument  on  the  hearing  before  us,  and  was  also 
mentioned  in  his  brief,  yet  counsel  for  the  plaintiff  in 
error  gave  the  matter  no  attention,  made  no  request  to  be 
allowed  to  amend  his  petition  in  error,  and  the  cause  was 
thus  submitted.  All  of  the  alleged  errors  now  presented 
by  counsel,  for  our  consideration,  were  contained  in  the 
motion  for  a  new  trial,  and  were  only  such  as  occurred 
during  the  trial  of  the  cause,  with  the  single  exception  of 
the  ruling  sustaining  the  motion  to  vacate  the  order  over- 
ruling defendant's  motion  for  a  new  trial.  On  this  point 
plaintiff  contends  that  the  court  was  guilty  of  an  abuse  of 
discretion,  and  had  no  power  to  vacate  his  order,  although 
the  motion  was  made  at  the  same  term  at  which  the  order 
was  entered. 

Courts  of  general  jurisdiction,  such  as  the  district  courts 
of  this  state,  are  endowed  by  law  with  ample  discretionary 
power  to  vacate  or  modify  their  own  judgments  at  any 
time  during  the  term  at  which  they  are  rendered,  upon 
being  satisfied  that  such  action  will  be  in  furtherance  of 
justice.  liraiUcy  v.  Slater^  55  Neb.,  334;  Smith  v.  Pinney, 
2  Neb.,  139;  Volland  v.  Wilcox,  17  Neb.,  46;  Harris  v. 
State,  24  Neb.,  803;  Symns  v.  Noxon,  29  Neb.,  404;  Bigler 
V.  Baker,  40  Neb.,  325. 
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The  court  having  power  to  vacate  its  order  overruling 
the  motion  for  a  new  trial,  and  setting  the  same  down  for 
reargument,  it  only  remains  to  inquire  whether  in  so  doing 
it  was  guilty  of  an  abuse  of  discretion.  One  of  the  grounds 
of  the  motion  for  vacating  the  order  was,  that  the  verdict 
was  not  sustained  by  sufficient  evidence,  and  that  under 
the  evidence  and  the  law  of  the  case  the  motion  for  a  new 
trial  should  have  been  sustained.  It  does  not  appear,  from 
the  ruling,  on  which  of  the  several  grounds  contained  in 
the  motion  the  court  based  its  order;  and  an  examination 
of  the  bill  of  exceptions  settled  on  the  first  trial  discloses 
that  it  may  well  have  considered  that  the  evidence  was 
insufficient  to  sustain  the  verdict,  and  for  that  reason  it 
should  have  sustained  the  motion  for  a  new  trial  instead 
of  overruling  it  The  assignment  of  error  on  this  point 
is  as  follows:  "The  court  erred  in  granting  said  order 
setting  aside  the  said  judgment  and  granting  said  defend- 
ants a  new  trial ;  that  said  order  ♦  ♦  ♦  was  an  abuse 
of  discretion  of  the  court  whereby  plaintiff  was  prevented 
from  having  a  fair  trial  as  will  appear  from  the  transcript 
and  evidence  contained  in  volume  one  of  the  record." 

It  does  not  indicate  on  which  of  the  numerous  reasons 
assigned  in  the  motion  to  vacate  the  order,  the  court  based 
his  ruling,  which  is  now  complained  of.  After  a  careful 
examination  of  the  evidence  contained  in  the  first  bill  of 
exceptions  we  are  unable  to  say  that  the  court  was  guilty 
of  an  abuse  of  discretion  in  setting  aside  its  order,  and  in 
granting  the  defendant  a  new  trial. 

As  above  stated,  all  of  the  other  errors  assigned  in  the 
plaintiff's  petition  relate  to  matters  which  occurred  upon 
the  second  trial  of  the  cause,  and  are  embraced  in  his  mo- 
tion for  a  new  trial.  Having  failed  to  allege  in  his  peti- 
tion in  error  that  the  court  erred  in  overruling  his  motion 
for  a  new  trial,  none  of  the  assignments  contained  therein 
can  be  considered. 

In  James  v.  Higginhotham,  60  Neb.,  203,  the  court  said  : 
"The  decision  of  the  court  on  the  motion  for  a  new  trial, 
is  not  alleged  as  error  and  cannot,  therefore,  be  conoid- 
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ered.  Reviewing  courts  are  authorized  to  consider  only 
the  errors  specified  in  the  petition  in  error.  All  others 
are  waived.  To  justify  the  reversal  of  a  judgment  for 
errors  of  law  occurring  at  the  trial,  it  must  appear,  not 
only  that  the  alleged  errors  were  committed,  but  also  that 
the  court  erred  in  denying  the  application  for  a  new  trial. 
We  believe  it  has  never  been  held  in  a  law  case  that  a  judg- 
ment should  be  reversed  for  error  occurring  at  the  trial, 
unless  there  was,  in  addition  to  such  error,  averment  and 
proof  of  error  in  the  order  denying  the  motion  for  a  new 
trial.  ♦  ♦  ♦  Whether  or  not  there  was  error  in  the 
order  overruling  the  motion  for  a  new  trial  in  this  case, 
we  can  not  decide,  because  that  question  is  not  presented 
by  the  record  for  decision.  And  without  deciding  that 
a  new  trial  should  have  been  granted  by  the  district 
court,  we  can  not,  of  course,  reverse  the  judgment  and 
thus,  in  effect,  vacate  the  verdict.  The  following  cases 
are  referred  to  in  support  of  our  conclusion.  Carson  v. 
Funk,  27  Kan.,  524;  Clark  v.  Schnur,  40  Kan.,  72;  Struthr 
era  v.  Fuller,  45  Kan.,  735;  Dryden  v.  The  Chicago,  K,  d 
N.  R.  Co.,  47  Kan.,  445;  W^Hght  v.  Barst,  55  Pac.  Rep. 
[Kan.],  516;  Douglas  Co.  v.  Sparks,  7  Okla.,  259,  54  Pac. 
Rep.,  467;  Beall  v.  Mutual  Life  Insurance  Co,,  7  Okla., 
285,  54  Pac.  Rep.,  474;  City  of  Terre  Haute  v,  Fagan,  52 
N.  E.  Rep.  [Ind.],  457;  Armstrong  v.  Elliott,  49  S.  W. 
Rep.  [Tex.],  635." 

In  the  case  of  Achcnhach  v.  Pollock,  Qi  Neb.,  436,  90 
N.  W.  Rep.,  304,  we  held  that  "A  judgment  will  not  be  re- 
versed for  errors  which  are  required  to  be  assigned  on  a 
motion  for  a  new  trial,  unless  it  is  alle<i:ed  in  the  petition 
in  error  and  shown  by  the  record  that  the  court  erred  in 
overruling  such  motion." 

In  Oerman  Mutual  Fire  Insurance  Co,  v.  Palmer,  3 
Neb.  [Unof.],  688,  92  N.  W.  Rep.,  624,  the  court  said: 
"The  errors  assigned  are  all  such  as  are  required  to  be 
raised  in  the  district  court  by  a  motion  for  a  new  trial, 
and  unless  the  action  of  that  court  upon  the  motion  is 
assigned  as  error  we  are  not  called  upon  to  review  them." 
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Citing  Gandy  v.  Cummins.  64  Neb.,  312,  89  N.  W.  Rep., 
777,  and  Achenhavh  v.  Pollock,  supra. 

This  question  was  again  before  us  in  the  case  of  Orcutt 
V.  McNair,  3  Neb.  [Unof.],  008,  92  N.  W.  Rep.,  200,  and 
it  was  held  that  "A  judgment  will  not  be  reversed  for 
errors  of  law  occurring  at  the  trial  unless  it  is  alleged  in 
the  petition  in  error  tliat  the  court  erred  in  overruling  the 
motion  for  a  new  trial."  It  was  further  held,  that  "Where 
the  question  is  raised  by  counsel  the  court  Mill  adhere  to 
this  rule,  but  where  it  is  not  so  raised  we  will  consider 
the  objection  waived  and  determine  the  question  upon  its 
merits." 

As  above  stated,  counsel  for  the  defendant  in  error  not 
only  urged  this  objection  on  the  oral  hearing,  but  raised 
it  in  his  brief,  so  we  can  not  say  that  the  objection  has 
been  waived.  We  are  therefore  constrained  to  follow  our 
former  rulings  on  this  question  and  decline  to  consider 
any  of  the  errors  assigned  in  the  petition  except  the  one 
hereinbefore  disposed  of. 

For  the  above  reasons  we  recommend  that  the  judgment 
of  the  district  court  be  aflSrmed. 

Pound  and  Oldham,  CC,  concur. 

Affirmed. 


Henry  P.  Marquardt  v.  Omaha  Street  Railway  Com- 
pany. 

Filed  April  9,  1903.    No.  12.745. 

Commissioner's  opinion.    Department  No.  2. 

Street  Railroads:  Damages:  Evidence  Insufficient  U.  P.  Steam 
Baking  Co.  v.  Omaha  Street  Railtcay  Co.,  ante,  page  396,  94  N.  W. 
Rep.,  533,  foUowed  and  approved. 

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  Slabaugh^  J.    Affirmed, 


Wetwer  d  Oilier,  for  plaintiff  in  error. 

John  L.  Webster,  contra, 
31 
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Barnes^  O. 

This  was  an  action  originally  brought  in  the  county 
court  of  Douglas  county  by  Henry  P.  Marquardt  against 
the  Omaha  Street  Railway  Company,  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  sustained 
by  him  by  reason  of  the  collision  between  one  of  the  de- 
fendant's street  cars  and  a  bakery  wagon  belonging  to  the 
U.  P.  Steam  Baking  Company,  which  was  the  basis  of  the 
action  in  the  case  of  the  C7.  P.  Steam  Baking  Co.  v. 
Omaha  Street  R.  Co.,  ante,  page  396,  94  N.  W.  Rep.,  533, 
just  "decided  by  this  court. 

The  trial  in  the  county  court  resulted  in  a  verdict  for 
the  defendant;  plaintiff  appealed  to  the  district  court 
and  the  cause  was  again  tried,  and  a  verdict  was  returned 
for  the  defendant,  and  from  a  judgment  thereon,  plaintiff 
prosecuted  error  to  this  court. 

The  facts  in  this  case  are  just  the  same  as  in  C7.  P. 
Steam  Baling  Co,  v.  Omaha  Street  R.  Co.,  supra, — the 
same  accident  being  the  basis  of  both  suits, — ^and  we  find 
practically  the  same  evidence  contained  in  the  bills  of 
exceptions  in  both  cases.  We  held,  therefore,  that  the 
plaintiff  herein  was  not  entitled  to  recover,  and  the  evi- 
dence will  not  sustain  a  verdict  for  him  on  any  theory. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Pound  and  Oldham^  CC,  concur. 

Affirmed. 


CozAD  Irrigation  Company  v.  Luther  Barnes. 

Filed  Apbil  9,  1903.    No.  12,748. 

Commissioner's  opinion.    Derartment  No.  1. 

1.  Evidence:  Sufficient:  Appeal  and  Erkor.  A  verdict  and  judgment 
thereon  wiU  not  be  disturbed  In  this  court,  if  sustained  by  suffi- 
cient competent  evidence. 
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2.  Account,  Action  on:     Evidence   Sufticient.     Evidence   examined, 
and  held  sufficient  to  support  the  verdict  and  judgment. 

Error  from  the  district  court  for  Dawson  county.  Tried 
below  before  Sullivan^  J.    Affirmed. 

Edward  A.  Cooky  for  plaintiff  in  error. 

John  H.  lAndermany  contra. 

KlRKPATRICK^  C. 

This  is  a  proceeding  in  error  brought  to  reverse  a  jndg- 
ment  of  the  district  court  for  Dawson  county  in  the  trial 
of  a  cause  in  that  court  on  appeal  from  justice  court. 
The  petition  of  defendant  in  error  sets  out  his  employ- 
ment by  plaintiff  in  error  to  lath  and  plaster  a  certain 
house  being  erected  by  plaintiff  in  error  in  Dawson 
county  at  an  agreed  price  per  square,  amounting  to  the 
sum  of  138.40,  in  which  amount  with  interest  he  prayed 
judgment.  Plaintiflf  in  error  answered,  admitting  the 
employment  as  alleged,  and  pleaded  that  defendant  in 
error  represented  himself  as  being  a  competent  and  skill- 
ful plasterer,  and  that  he  agreed  to  complete  the  work  in 
a  firstrclass  manner,  plaintiflf  in  error  to  furnish  the  ma- 
terial; that  the  work  w^as  performed  in  such  a  careless 
and  negligent  manner  that  it  was  worthless,  and  that  as 
a  consequence  a  large  portion  of  the  plaster  had  fallen 
off;  that  plaintiff  in  error  had  caused  a  coat  of  hard 
finish  to  be  put  on  the  plastered  walls,  with  the  hope  of 
improving  the  job,  at  a  cost  of  f34 ;  that  this  did  not  im- 
prove the  work,  and  that  all  the  plastering  would  have  to 
be  removed  from  the  building,  to  the  damage  of  plaintiff 
in  error  in  expenses  and  injury  to  the  building  in  the  sum 
of  flOO,  praying  judgment  against  defendant  in  error  in 
the  sum  of  f  134.  To  this  answer  a  reply  was  filed,  admit- 
ting that  defendant  in  error  had  represented  himself  as 
a  skillful  and  experienced  lather  and  plasterer,  and  that 
plaintiff  in  error  was  to  furnish  the  material  for  the  work, 
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and  that  defendant  in  error  was  to  and  did  put  two  coats 
of  plaster  on  the  inside  walls  of  the  building,  and  denying 
generally  all  the  other  allegations  of  the  answer.  A  jury 
being  waived,  trial  waa  had  to  the  court,  resulting  in  the 
following  finding  by  the  trial  court: 

"The  court  finds  that  plaintilf  claimed  only  to  have 
ordinary  skill  and  judgment  as  a  plasterer  at  the  time  of 
the  contraet  with  the  defendant;  that  at  that  time  he 
had  such  skill  and  judgment  as  a  plasterer  in  the  mechan- 
ical work  upon  the  building,  and  that  he  exercised  the 
best  judgment  he  had  in  the  mixing  of  the  mortar;  that 
in  all  respei'ts  he  did  as  good  work  as  he  knew  how  to  do, 
and  was  in  no  respect  careless  so  far  as  the  plastering 
wiis  concerned;  that  the  defect  in  the  plastering  was  the 
result  of  the  material  not  being  good,  and  the  court, 
tliereffire,  finds  for  the  plaintiff  and  against  the  defend- 
ant as  to  the  plastering." 

To  this  finding,  exception  was  taken  and  it  is  quite 
probable  that  the  first  portion  thereof  is  somewhat  illog- 
ical. Rut  the  court  does  expressly  find  that  the  defect  in 
the  plastering  was  the  rcsnlt  of  the  material  not  being 
good.  The  only  question  presented  by  the  record  is 
whether  the  finding  and  judgment  are  supported  by  the 
evidence. 

Ry  the  testimony  of  defendant  in  error  and  a  number 
rif  other  witnesses,  it  is  made  to  appear  that  defendant 
ill  error  was  an  exiKrienced  plasterer,  and  that  the  work 
was  skillfully  done;  that  the  sand  furnished  by  plaintiff 
ill  error  was  largely  quicksand  taken  from  the  banks  of 
llic  Platte  river,  and  that  it  was  not  suitable  for  the 
inirpose  for  which  it  was  used,  and  would  not  make  good 
walls;  that  defendant  in  error  called  the  attention  of 
I'lticers  of  plaintiff  in  error  to  the  quality  of  the  sand, 
hihI  that  he  did  not  like  to  use  it,  saying  that  it  was  not 
^i.od  sand  and  did  not  do  good  work.  On  the  other  hand, 
I  lie  prcKident  of  plaintiff  in  crior  and  a  mimlier  of  wit- 
riiw-es  gave  testimony,  from  wMeh  it  is  made  to  appear 
Ihat  defendant  in  error  exinuinid  the  sand  when  it  was 
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hauled  to  the  house,  and  pronounced  it  satisfactory,  and 
that  the  reason  why  the  job  was  not  satisfactory  was 
that  defendant  in  eiTor  did  not  understand  how  to  make 
mortar  when  that  quality  of  sand  was  used,  which  required 
a  greater  per  cent,  of  lime ;  that  when  such  larger  per  cent, 
of  lime  was  used,  a  guod  job  could  be  done.  Witnesses 
of  defendant  in  error,  who  were  plasterers,  testified  in 
rebuttal  that  when  that  kind  of  sand  was  used,  a  less  per 
cent,  of  lime  was  necessary  in  order  to  do  satisfactory 
work. 

This  being  the  state  of  the  evidence,  revealing  a  sharp 
conflict  throughout,  we  can  not  say  that  the  finding  of  the 
trial  court  for  defendant  in  error  is  unsupported,  and 
under  the  rule  settled  in  this  state  bv  manv  decisions,  we 
will  not  disturb  the  finding.  Bunccll  IrrUjaiion  Co.  t\ 
Lashmctt.  59  Neb.,  605;  Halmcs  t\  Dorcy,  53  Neb.,  254. 

It  is  therefore  .recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Hastings  and  LomxGiEB,  CC,  concur. 

Affirmed. 


Eunice  P.  Wheldon,  appellee,  v.  Nathaniel  Cornett^ 

Jr.^  et  al.^  appellants. 

Filed  April  9,  1903.    No.  12,761. 
Commissioner's  opinion.    Department  No.  1. 

1.  Mortgagrcs:    Foreclosure:    Appraisal:    Grantee  of  Deed  as  Free- 

holder. Where  the  return  to  an  order  of  sale  under  foreclosure 
recites  that  the  appraisers  were  freeholders,  the  order  of  confir- 
mation will  not  he  reversed  on  appeal  because  one  of  the  apprais- 
ers is  showti  not  to  have  received  a  deed  for  his  land,  he  having 
purchased  the  same  and,  apparently,  residing  thereon. 

2.  Xortgages:     Fobeclosube:     Appraisal:     Copt    Deposited    "Forth- 

with."   A  copy  of  the  appraisal  is  deposited  "forthwith"  in  the 
.    meaning  of  the  statute  if  filed  the  day  following  the  appraisement. 

S.  Mortgages:  Foreclosure:  Order  of  Sale:  Seal.  The  failure  of  tho 
clerk  to  attach  his  seal  to  the  order  of  sale  until  after  the  sale 
has  taken  place  is  not  fatal. 


^ 
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Appeal  from  the  district  court  for  Howard  county. 
Tried  below  before  Thompson,  J.    Affirmed. 

Henry  Kiinny  for  appellants. 

C.  C.  Marlay  and  Flower,  Peters  &  Bowersock,  contrd. 

LOBINGIER,  O. 

This  is  an  appeal  from  an  order  confirming  a  sale  under 
foreclosure.  The  first  complaint  is  that  one  of  the  scp- 
praisers  was  not  a  freeholder  as  reijuired  by  section  491a 
of  the  Code.  The  testimony  shows  that  this  appraiser 
had  purchased  certain  lands  in  Howard  county  under  a 
contract  on  which  he  made  a  partial  payment;  that  he 
had  paid  taxes  on  the  land  and,  apparently,  was  residing 
thereon  but  had  not  yet  obtained  his  deed.  The  term  free- 
holder, as  used  in  statutes,  of  the  class  now  before  us,  is 
not  construed  with  the  same  technical  strictness  as  when 
employed  in  deeds  or  other  instruments  affecting  title. 
The  purpose  and  policy  of  such  a  statute  are,  evidently, 
to  prevent  apprais(Mnonts  being  made  by  those  who  are  not 
themselves  intercRted  in  lands;  and  this  would  seem  to  be 
accomplished  if  the  appraiser  has  a  substantial  interest 
in  realty,  even  though  it  fall  short  of  being  a  technical 
"freeholder." 

In  Commomrcalfh  v.  B archer,  2  Rob.  [Va,],  826,  where 
the  facts  were  similar  to  this  case  except  that  a  deed  had 
been  executed  and  placed  in  escrow  to  be  delivered  to  the 
vendee  when  he  should  have  completed  his  payments,  it 
was  held  that  the  latter  "possessed  a  sufficient  freehold 
qualification  to  constitute  him  a  good  grand  juror.  It 
was  clearly  not  necessary  to  his  competency  that  the  legal 
title  to  the  house  and  lot  should  have  been  in  him. 
Cestuis  que  use  of  freehold  estates  are  good  jurors  in  Eng- 
land.   Coke  upon  Littleton,  2726." 

We  do  not  think  that  the  placing  of  the  deed  in  escrow 
makes  that  case  necessarily  stronger  than  this.    The  tea- 
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timony  of  this  appraiser  was  such  as  to  imply  at  least, 
that  he  might  receive  his  deed  before  the  payments  were 
completed.  In  this  case,  moreover,  the  return  recites  that 
the  appraiser  was  a  freeholder. 

In  Exendine  v.  Morris,  8  Mo.,  App.,  383,  where  nothing 
of  the  kind  appeared,  it  was  said :  "Unless  the  fact  that 
the  appraiser's  neglect  to  certify  in  their  appraisement 
certificate  that  they  are  freeholders  is  to  be  held  abso- 
lutely fatal  to  such  a  sale,  we  do  not  see  how  to  escape  the 
conclusion  that  the  fact  that  the  appraiser  was  in  posses- 
sion of  land,  claiming  to  own  it,  must  be  taken  to  estab- 
lish suflRciently  his  qualification  as  appraiser.'' 

In  Cummhigs  v.  Hyatt,  54  Neb.,  35,  this  court  left  o-pen 
the  question  whether  a  husband  living  with  his  wife  on 
her  land  was  a  freeholder  within  the  meaning  of  a  statute 
providing  for  the  calling  of  an  election  to  vote  bonds. 
But  in  Hughes  v.  Milligany  42  Kan.,  at  page  400,  it  was 
held  that  such  a  husband  was  a  freeholder  within  the 
terms  of  a  statute  relative  to-  the  opening  of  highways. 
In  Nehrdska  Loan  &  Trust  Co.  t?.  Hamcr^  40  Neb.,  281,  the 
identical  section  now  in  question  was  construed  and  an 
appraiser  was  held  to  be  a  freeholder  though  his  deed  had 
originally  been  executed  and  delivered  to  him  as  a  mort- 
gage. 

It  is  true  that  in  The  People  v.  Hynds,  30  N.  Y.,  470, 
the  opinion  of  the  lower  court  contains  the  statement  that 
a  vendee  in  a  land  contract  is  not  a  freeholder  and  that  the 
term  "means  such  as  have  the  legal  title  to  real  estate," 
which  is  opposed  to  Commonwealth  v.  Burcher,  2  Rob. 
[Va.],  826,  supra,  the  latter  not  being  referred  to.  The 
court  of  appeals,  however,  affirmed  the  judgment,  not  on 
this  point,  but  on  the  ground  that  the  proceedings,  which 
were  for  the  opening  of  a  highway,  were  void  for  another 
reason. 

But  if  it  were  still  doubtful  whether  the  return  of  the 
order  of  sale  is  correct  in  reciting  that  the  appraiser  was 
a  freeholder,  we  do  not  think  that  the  order  of  confirma- 
tion should  be  reversed. 
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In  Hill  V.  Baker,  32  la.,  302,  where  a  statute  in  otlier 
respects  like  ours  required  the  appraiser  to  be  a  house- 
holder, and  one  of  them  was  not,  the  court  declined  to 
set  aside  the  sale,  and  said:  "The  defect  complained  of 
is  a  mere  irregularity,  not  affecting  the  power  of  the 
sheriff  to  sell,  and  hence  not  rendering  the  sale  void." 

The  entire  omission  of  the  appraisement  is  not  jurisdic- 
tional but  a  mere  irregularity.  Neligh  v.  Kccne,  16  Neb., 
407.  In  this  case  there  was  no  motion  for  a  new  trial  and 
no  petition  in  error  jior  any  showing  or  claim  of  prejudice 
by  reason  of  the  appraisal.  We  do  not  think  that  the  sale 
should  be  set  aside  on  appeal  on  account  of  a  possible 
doubt  as  to  the  legal  character  of  the  appraiser's  interest 
in  the  land  on  which  he  lived. 

Another  objection  is  that  while  the  appraisement  was 
made  on  July  11,  the  copy  was  not  filed  until  the  next 
day.  But  there  is  nothing  to  show  that  this  was  not 
"reasonable  dispatch.''  Huhhard  v.  Hennessey,  2  Neb. 
[Unof.],  816,  90  N.  W.  Rep.,  220,  where  four  days  were 
allowed. 

The  final  complaint  is  that  the  clerk  failed  to  attach 
his  seal  to  the  order  of  sale  until  after  the  sale  had  actually 
taken  place.  But  not  only  was  this  defect  curable  by 
amendment  {Winchell  v.  McKinziey  35  Neb.,  813,  Taylor 
V.  Courtney,  15  Neb.,  190;  Young  v.  Wood,  63  Neb.,  291, 
88  N.  W.  Rep.,  528),  but  the  order  of  sale  being  itself  un- 
necessary the  defect  would  not  in  any  event  be  fatal. 
Passumpsic  Savings  Bank  v.  Maulick,  60  Neb.,  469.  An 
afilrmance  of  the  order  is  recommended. 

Hastings  and  Kjrkpatbick^  CO.,  concur. 

Affirmed. 
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Parington  Power^  appellant^  v.  James  G.  Allen  et 

AL.^  appellees. 

Filed  Apbil  9,  1903.    No.  12,766. 

Commissioner's  opinion.    Department  No.  1. 

Deeds:  Execution  of:  Evidence  Ck)NFLicTiNG.  The  sole  question  in 
this  case  is  the  execution  and  delivery  of  a  deed,  which  plaintiff 
says  was  given  him  by  a  third  party,  as  the  deed  of  defendant,  and 
which  was  lost  without  recording,  and  which  defendant  says  he 
never  made  nor  delivered  nor  received  a  consideration  for.  The 
decree  rendered  for  defendant  on  this  conflicting  evidence  will 
not  be  disturbed. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson^  J.    Affirmed. 

Farington  Power,  for  appellant. 

Switzler  d  8t.  Clavr^  contra. 

Hastings^  0. 

This  is  a  suit  to  quiet  title  to  the  north  ten  feet  of  lot 
20  and  the  south  twenty  feet  of  lot  21,  in  block  2  in  Alamo 
Plaza  addition  to  the  city  of  Omaha*  Plaintiff's  action 
was  dismissed  by  the  trial  court  and  he  appeals. 

He  claims  to  have  received,  in  1896,  a  deed  from  the  de- 
fendant Allen,  for  the  property  in  question ;  he  claims  to 
have  lost  it  sometime  in  the  year  1898 ;  he  claims  to  have 
lost  track  of  defendant  or  never  to  have  known  his  ad- 
dress until  sometime  in  February,  1901,  when  it  was 
learned  from  the  city  directory  that  he  was  employed  in 
a  bank  in  South  Omaha,  Plaintiff  says  that  he  imme- 
diately demanded  his  deed  and  was  put  off  by  the  defend- 
ant, the  latter  saying  that  he  would  look  the  matter  up; 
that  in  March,  1901,  he  saw  the  defendant  again  and  the 
latter  then  told  him  that  Byron  Beed  Company  would 
have  to  be  consulted  as  to  whether  or  not  a  new  deed 
could  be  mada  About  the  middle  of  May  plaintiff  took 
possession  of  the  property  with  his  family  and  he  began 
this  action  to  quiet  title.    The  defendant  Allen  answered 
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with  a  general  denial,  which  at  the  trial  was  amended  to 
admit  title  in  himself. 

Mr.  Power  testifies  that  he  traded  160  acres  of  land  in 
Antelope  county,  the  description  of  which  he  can  not 
remember,  for  the  deed  to  this  property;  that  he  had  the 
deed  in  his  possession,  showed  it  to  his  wife  and  to  a  Mr. 
Buchanan  and  he  thinks  he  delivered  the  deed  to  the  latter 
in  1898  and  has  never  been  able  to  find  it  since.  He  says 
that  when  he  asked  for  another  deed  to  this  property  de- 
fendant asked  if  he  had  assumed  the  mortgage.  Defend- 
ant also  asked  plaintiff  if  he  was  going  to  build  on  the 
premises,  and  promised  to  pay  all  expenses  connected  with 
the  giving  of  a  new  deed.  Mrs.  Power,  plaintiff's  wife, 
testifies  to  having  seen  the  deed;  that  the  last  time  she 
saw  it  was  in  the  fall  of  1898,  when  plaintiff  took  it  to 
Buchanan  for  the  purpose  of  making  a  trade.  Mr.  Bu- 
chanan says  he  saw  the  deed ;  that  the  property  was  con- 
veyed subject  to  a  mortgage  of  |2,000 ;  that  at  one  time  he 
called  upon  the  defendant  Allen,  and  asked  him  to  make  a 
new  deed  to  the  property  and  Mr.  Allen  said  he  would 
have  to  consult  Byron  Reed  Company. 

At  the  trial  Mr.  Allen  positively  denied  having  made 
any  deed  or  having  traded  off  this  property  or  having  ever 
received  property  in  lieu  of  it  and  denied  all  acquaintance 
with  Mr.  Power  or  any  knowledge  of  any  such  transaction 
until  Power  came  to  him  in  the  spring  of  1901.  The  trial 
court  having  found  for  the  defendant  on  this  evidence, 
we  do  not  see  how  such  finding  can  be  disturbed,  for  there 
is  plainly  evidence  to  support  it,  and  Mr.  Power  himself 
hae  made  no  showing  that  the  deed,  which  he  claims  to 
have  held  for  over  two  years  without  recording  and  sub- 
sequently to  have  lost,  was  executed  by  Mr.  Allen  or  ac- 
knowledged by  him ;  he  is  unable  to  state  even  the  name  of 
the  notary. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

KiRKPATRiCK  and  LoBiNGiER^  CO.,  concur. 

Affirmed. 
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The  CiTT  OP  South  Omaha  v.  Grace  Fennell. 

Filed  Aful  9,  1903.    No.  12,767. 
Commissioner's  opinion.    Department  No.  2. 

1.  Negligence:    Contmbutoby :     Evidence:    Instructions:     Pbejudice. 

Erroneous  instructions  upon  the  subject  of  contributory  negli- 
gence are  without  prejudice  if  the  plaintiff's  evidence  does  not 
dispose  contributory  negligence  and  no  evidence  sufficient  to  es- 
tablish it  was  adduced  by  the  defendant. 

2.  Trial:    Evidence:    Verdict  Correct:    Error  in  Rulings:    Prejudice. 

Where,  under  all  the  evidence,  the  plaintiff  must  recover,  errors 
In  rulings  upon  requests  for  instruction  are  without  prejudice. 

3.  Trial:    Instructions:    Memorandum  of  Authorities  Appended.     A 

memorandum  of  authorities  in  support  of  a  request  for  an  in- 
struction, written  upon  the  margin  thereof,  does  not,  of  itself, 
afford  ground  for  refusing  to  give  the  instruction;  if  otherwise 
proper,  it  should  be  given  with  the  memorandum  erased  or 
omitted. 

4.  Trial:    Witnesses:    Questioned  by  Judge:    Prejudice.     In  further- 

ance of  justice  or  to  enable  himself  to  make  proper  rulings  upon 
evidence  and  frame  proper  instructions,  the  trial  judge  may^  in 
his  discretion,  put  questions  to  witnesses.  Such  action  will  be 
reviewed  only  for  abuse  of  discretion. 

5.  Trial:     Damages:     Excessive:     Personal   Injuries.     An  award   of 

13,000  damages  for  a  broken  leg  which  was  skillfully  set  and 
"formed  a  good  union"  in  the  ordinary  course,  and  is  not  shown 
to  have  resulted  in  any  permanent  injury  beyond  what  is  usually 
involved  in  such  an  accident,  held  excessive. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Baker,  J.    Affinncd  upon  remittitur. 

A.  H.  Murdoch^  for  plaintiff  in  error. 

Thomas  &  Nolan,  contra. 

Pound,  O. 

Plaintiflf  in  error  complains  of  instructions  given  by  the 
trial  court,  of  rulings  upon  requests  for  instruction,  of 
the  action  of  the  trial  court  in  putting  certain  questions 
to  witnesses;  and  of  the  amount  of  damages  awarded. 
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Most  of  these  assignments  of  error  may  be  disposed  of 
somewhat  summarily  for  the  reason  that  we  are  satisfied 
plaintiff  was  entitled  to  recover  under  all  the  evidence 
arid  hence  that  the  errors  assigned  were  without  preju- 
dice. 

The  instructions  upon  the  subject  of  contributory  negli- 
gence put  the  burden  of  proof  upon  the  defendant  with- 
out adverting  to  the  effect  of  contributory  negligence  when 
disclosed  by  plaintiff's  evidence.  It  may  be  also  that  they 
are  open  to  some  objection  on  the  score  of  inconsistency 
with  one  another.  But  plaintiff's  evidence  does  not  show 
any  contributory  negligence  upon  her  part  and  no  suffi- 
cient evidence  to  establish  it  was  adduced  by  the  defend- 
ant. Hence  we  need  not  pass  upon  these  instructions  as 
abstract  propositions.  Pcunsylvania  Co,  v.  Kennard  Gla^s 
&  Faint  Co,^  59  Neb.,  435.  The  same  considerations  apply 
to  the  rulings  upon  requests  for  instruction.  Since,  under 
all  the  evidence,  the  plaiiililT  must  recover,  errors,  if  any, 
in  rulings  upon  requests  for  instructions  going  to  the 
merits  are  no  ground  of  reversal.  Jeff  res  v.  Cashmany  42 
Neb.,  594. 

It  is  contended  by  defendant  in  error  also  that  one  of 
the  instructions  requested  was  properly  refused  because 
a  memorandum  of  authorities  in  support  of  the  request 
was  written  upon  the  margin.  We  do  not  think  this  fact, 
of  itself,  affords  ground  for  refusing  to  give  the  instruc- 
tion. If  otherwise  proper,  it  should  have  been  given  with 
the  memorandum  erased  or  omitted.  Herzog  v.  Gampbellj 
47  Neb.,  370;  The  Sioux  City  £  P.  R.  Co.  v.  Finlayson,  16 
Neb.,  578.  But,  as  we  have  seen,  the  error  was  without 
prejudice. 

With  respect  to  the  action  of  the  trial  court  in  putting 
questions  to  some  of  the  witnesses,  we  think  the  rule  to 
be  deduced  from  prior  decisions  is  that  the  trial  judge 
may  take  this  course,  in  his  discretion,  in  furtherance  of 
justice  or  to  enable  himself  to  make  proper  rulings  upon 
evidence  and  frame  proper  instructions,  and  that  his  ac- 
tion will  be  reviewed  only  for  abuse  of  discretion.    Omaha 
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Brewing  Association  v,  Bullnhcimer^  58  Neb.,  387,  391; 
Bartley  v.  State,  55  Neb.,  294.  The  trial  judge  is  in  a 
better  position  than  the  reviewing  court  to  know  when  the 
circumstances  warrant  or  require  interrogation  of  wit- 
nesses from  the  bench.  The  power  undoubtedly  should 
be  exercised  sparingly  and  in  such  a  manner  as  to  preclude 
prejudice  to  either  party,  but  we  see  nothing  in  the  case 
at  bar  to  indicate  prejudice  nor  to  make  it  appear  that  the 
questions  asked  had  any  other  effect  than  to  expedite  the 
trial  and  cut  short  contentions  between  counsel  over  the 
admission  of  evidence. 

We  are  of  opinion,  however,  that  the  damages  awarded 
are  excessive.  The  action  was  brought  to  recover  for 
injuries  sustained  by  reason  of  a  defective  sidewalk.  The 
principal  injury  was  a  transverse  fracture  of  both  bones 
of  the  leg  a  few  inches  above  the  ankle.  The  limb  was 
skilfully  set  and  formed  what  the  surgeons  examined 
unanimously  termed  "a  good  union"  in  the  ordinary 
course,  and  it  is  not  shown  that  any  permanent  injury  has 
resulted  beyond  what  is  usually  involved  in  such  an  ac- 
cident. The  plaintiff  is  shown  to  have  suffered  great  pain 
and  her  injury,  under  all  the  circumstances,  undoubtedly 
was  such  as  to  entitle  her  to  a  liberal  award  at  the  hands 
of  the  jury.  But  we  can  find  no  justification  in  the  evi- 
dence for  the  large  sum  at  which  her  damages  were  as- 
sessed. In  our  opinion  |2,000  will  be  ample  compensation, 
and  is  as  large  a  verdict  as  the  evidence  will  warrant. 

It  is  therefore  recommended  that  in  case  within  forty 
days  from  the  filing  of  this  opinion  the  defendant  in  error 
remits  all  damages  in  excess  of  i|2,000  and  interest,  the 
judgment  of  the  district  court  be  affirmed ;  otherwise  that 
it  be  reversed  and  the  cause  remanded  for  a  new  trial. 

Barnes  and  Oldham^  CO.,  concur. 

If  the  defendant  in  error  witliin  fortv  davs  from  this 
date  remits  all  damages  awarded  her  in  excels  of  the  sum 
of  12,000  and  interest,  the  judgment  of  the  district  court 
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is  affirmed;  otherwise  it  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Affirmed  upon  remittitur. 


James  A.  Stone^  appellant^  v.  Mart  O.  Snbll  bt  al.^ 

APPELLEES. 

Piled  April  9,  1903.    No.  12,770. 

Commissioner's  opinion.    Department  No.  3. 

Injunction:  Possession:  Right  Doubtful:  Remedy  at  Law.  Where 
toth  the  possession  and  right  of  possession  are  involved  in  doubt 
the  doubt  should  be  resolved  by  a  legal  investigation  and  not  by 
an  action  In  equity  to  restrain  one  of  the  parties  from  entering 
upon  the  premises. 

Appeal  from  the  district  court  for  Greeley  county. 
Tried  below  before  Paul,  J.    Affirmed, 

Anderson  &  Maggi  and  James  R.  H(Mina,  for  appellant. 

John  E.  Kavanaughj  J,  R.  Swain  and  J.  B.  Barry, 
contra. 

Duffie,  0. 

Samuel  E.  Godkin,  being  the  owner  of  the  northwest 
quarter  of  section  4,  township  18,  range  9  west  of  the  6th 
P.  M.,  in  Greeley  county,  Nebraska,  entered  into  a  writ- 
ten contract  with  James  A.  Stone,  the  appellant,  for  the 
sale  of  said  land  for  the  sum  of  f  2,500,  $100  of  which  were 
paid  at  the  date  of  the  contract,  to  wit:  December  11, 
1901,  the  balance  to  be  paid  when  an  abstract  showing 
perfect  title  in  Godkin  was  furnished.  Godkin  and  wife 
executed  a  deed  at  the  same  time,  and  both  contract  and 
deed  were  left  in  the  hands  of  O.  E.  Green,  a  banker  re- 
siding at  Genoa,  Nebraska,  to  be  delivered  upon  the  pay- 
ment by  Stone  of  the  balance  of  the  purchase  money. 
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About  this  time  Qodkin  removed  from  the  state  of  Ne- 
braska to  Idaho,  leaving  the  farm  in  charge  of  one  David 
Lanigan,  with  oral  instructions  to  rent  the  same  for  the 
ensuing  year  provided  Stone  had  not  completed  his  con- 
tract of  sale  by  March  1,  1902.  Some  objection  was  made 
to  the  abstract  furnished  by  Godkin,  the  release  of  a  cer- 
tain mortgage  not  being  regular  or  satisfactory  to  Stone 
and  his  agent  S.  V.  Parrott,  who  conducted  the  business 
for  him.  Godkin  being  absent  from  the  state,  Parrott 
undertook  himself  to  obtain  a  proper  release  of  the  mort- 
gage referred  to  and  apparently  succeeded  in  so  doing 
on  or  about  the  4th  day  of  March,  1902,  on  which  date 
the  balance  of  the  purchase  price  was  paid  to  Green,  who 
delivered  the  deed.  In  the  meantime  Lanigan  had  re- 
ceived a  letter  from  Godkin  dated  Cambridge,  Idaho,  Jan- 
uary 27,  1902,  that  part  of  which  material  to  the  question 
involved  is  as  follows: 

"I  hear  that  those  parties  that  bought  my  place  have 
done  nothing  since  they  put  up  the  f  100.  Now  I  don't 
want  you  to  turn  over  the  place  or  let  anyone  they  send 
there  have  possession  until  further  notice  from  me  or 
O.  E.  Green  of  Genoa,  and  if  you  hear  nothing  further 
have  the  place  rented  for  the  1st  of  March." 

February  19,  1902,  Lanigan  wrote  to  Green  bb  follows : 
"S.  E.  Godkin  left  his  farm  in  my  charge  and  wrote  me 
on  January  27th  saying  he  had  got  nothing  since  he  sold 
the  place  and  got  f  100  and  if  I  heard  nothing  further  to 
have  the  place  rented  for  the  1st  of  March  and  not  give 
possession  unless  I  heard  from  you  or  him.    Now  I  would 
like  to  know  if  ymi  closed  the  deal  or  would  I  rent  it  as 
I  have  a  good  chance  now  to  rent.    Please  answer  by  re- 
turn mail  to  Cedar  Rapids  as  I  will  call  there  for  it." 
The  next  day  Green  replied  to  this  letter  as  follows : 
"Yours  of  the  19th  to  hand  in  regard  to  the  S.  E.  God- 
kin land.     Replying  would  say  that  I  do  not  think  you 
better  rent  it  as  I  received  a  letter  to-day  from  Mr.  Par- 
rott stating  that  as  soon  as  he  received  a  certain  release, 
which  was  improperly  executed,  he  would  be  ready  to 
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pay  the  money  and  he  was  looking  for  the  return  of  the 
release  on  every  mail.  I  think  there  is  no  doubt  that  the 
matter  will  be  cleaned  up  very  shortly." 

Lanigan  waited  until  March  1st  and  hearing  nothing 
further  from  Green,  rented  the  land  to  Mrs.  Snell  for  the 
year  1902.  Mrs.  Snell  apparently  took  possession  and 
moved  some  of  her  effects  into  the  house  on  the  premises. 
Shortly  after  the  delivery  of  the  deed  S.  V.  Parrott  and 
Lee  Parrott,  his  nephew,  demanded  the  keys  of  the  farm 
house  from  Lanigan.  He  replied  that  he  had  delivered 
the  keys  to  Mrs.  Snell  to  whom  he  had  rented  the  farm 
on  the  first  day  of  March.  The  Parrotts  then  went  to  the 
farm,  forced  open  the  door  of  the  house  and  set  the  furni- 
ture thvy  found  therein  out  in  the  yard.  They  claimed 
to  have  left  one  John  Curry  in  possession  but  there  is  no 
evidence  that  Curry  was  on  the  premises  or  that  he  took 
possession  or  was  in  possession  of  the  farm  at  any  time, 
and  this  is  made  more  apparent  from  the  fact  that  some 
days  thereafter  when  Parrott  and  a  renter,  to  whom  he 
had  leased  the  farm  for  the  ensuing  year,  returned  to  the 
premises  they  found  the  doors  of  the  house  closed  and 
barricaded.  They  went  upon  the  premises,  however,  and 
commenced  work  preparatory  to  seeding  the  farm,  when, 
it  is  alleged,  Mrs.  Snell  and  her  son  came  upon  the  farm 
claiming  possession  thereof  under  her  lease  and  ordering 
them  away.  It  is  also  claimed  that  she  made  threats  and 
demonstrations  with  a  club  which  she  had  in  her  hand. 
She  finally  left  and  went  to  the  residence  of  Lanigan  but 
returned  the  next  day  and  made  such  threats  as  caused 
Parrott's  renter  and  a  man  in  his  employ  to  leave  the 
farm,  whereupon  this  action  was  commenced  and  a  tem- 
porary injunction  issued  restraining  the  appellees  from 
entering  upon  said  premises  and  from  cultivating  the 
same  or  from  interfering  with  the  plaintiff,  his  agents, 
tenants  and  employees  in  the  sowing  of  crops  and  culti- 
vating the  same  on  the  premises  until  the  further  order 
of  the  court.  A  trial  of  the  case  was  had  on  April  16, 
1902,  and  a  finding  was  made  by  the  court  that  the  action 
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was  one  to  determine  the  right  of  possession  of  the  real 
estate  described  in  the  petition,  and  that  tlio  plaintiff  was 
not  entitled  to  an  injunction  and  dismissing  the  plaintiff's 
petition  with  costs. 

We  incline  to  the  opinion  that  the  court  was  right  in 
dismissing  the  plaintiff's  petition.  Godkiu,  when  he 
move<l  from  his  farm,  left  it  in  charge  of  Lanigan  with 
instructions  to  rent  it  if  it  was  not  sold  by  March  1st. 
At  a  later  date  he  wrote  him  from  Idaho  saying  that  no 
sale  had  been  concluded  and  to  let  no  one  have  possession 
until  further  directed  by  himself  or  by  Mr.  Green.  The 
evidence  is  undisputed  that  no  sale  of  the  farm  was  con- 
cluded until  March  4,  1902.  In  the  meantime,  and  on 
March  1st,  Lanigan,  carrying  out  Mr.  Godkin's  instruc- 
tions, rented  the  farm  to  Jlrs.  Snell  who  took  possession 
and  moved  some  of  her  effects  into  the  dwelling-house  on 
the  premises.  She  was  placed  in  peaceable  possession. 
The  keys  of  the  house  had  been  delivered  to  her.  Her  pos- 
session was  actiml  and  perfect.  Not^vithstanding  this, 
Parrott,  at  some  later  day  in  March,  the  exact  date  not 
appearing  in  the  record,  broke  into  the  house  and  removed 
Mrs.  SnelTs  furniture  into  the  yard.  It  is  true  that  he 
claims  to  have  sent  her  word  that  she  should  take  away 
her  things  and  remain  off  of  the  premises,  and  that  she 
did  remove  her  effects,  thus  abandoning  her  possession. 
There  is  no  evidence  whatever  that  she  took  possession 
of  the  effects  removed  from  the  house  to  the  yard  by  Par- 
rott. There  is  evidence  that  when  Parrott  returned  to  the 
farm  at  a  later  date  these  effects  had  been  removed  but 
who  took  them  away  is  not  attempted  to  l)e  shown.  It  is 
evident  too  that  ifrs.  Snell  had  returned  to  the  house  and 
barricaded  the  doors,  that  being  the  condition  in  which 
Parrott  found  them  on  his  second  visit.  Here  was  a  fight 
over  the  possession.  That  IVfrs.  Snell  had  the  first  pos- 
session obtained  peaceably  and  in  a  lawful  iiuinner  is  not 
disputed.  That  the  possession  of  Stone  throu^li  his  agent 
Parrott  was  accomplished  by  force  and  by  brc^^king  in 
the  doors  of  the  house  appears  from  his  own  testimony. 
32 
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In  this  condition  of  the  case  we  do  not  think  that  equity 
will  take  jnrisdirtion  to  determine  the  right  of  posses- 
sion between  the  parties.  The  law  affords  ample  remedy 
and  is  the  priii)er  trihnnai  to  determine  that  question. 
Most  certainly  a  court  of  equity  will  not  take  possession 
from  one  and  give  it  to  another  where  the  legal  right  of 
possession  is  in  dispwte  and  undetermined.  The  rule  that 
equity  will  interpose  to  prevent  a  eontinuing  trespass  or 
to  enjoin  parties  who  are  disturbing  the  peaceful  posses- 
sion and  quiet  enjoyment  of  the  owner  of  land  has  no  ap; 
plication  to  the  facts  in  this  case.  The  plaintiff  has  no 
standing  to  ask  a  court  of  equity  to  protect  him  in  a 
possession  which  he  acquired  by  force  and  by  entering 
upon  the  prior  possession  of  another. 

We  reooinniend  the  affirmance  of  the  decree. 

Albekt  and  Amks^  CO.,  concur. 

Afpibjibd. 


Henry  A.  Cox  v.  Willum  H.  Crow. 

Filed  Apbil  9.  1903.     No.  12,771. 
Commissioner's  opinion.    Department  No.  1. 

1.  Sxceptious,  BiU  of:  Evidesce  in  Sdppobt  of  Motios:  Appeal  asd 
Erbor.  The  evidence  upon  which  the  trial  court  acted  In  over- 
rullDg  a  motion,  not  being  preserved  In  a  bill  of  exceptions,  and 
eucb  evidence  belnt;  neceasar;  to  a  determination  ot  the  particu- 
lar error  complained  of,  tlie  ruling  of  the  trial  court  will  not  be 
disturbed. 

L'.  Appeal  and  Error:  Assionments:  Specific.  Alleged  errors  In  the 
giving  of  instructions  must  be  specifically  pointed  out,  or  they 
cannot  be  considered  by  the  supreme  court. 


Error  from  the  district  court  for  Phelps  county.    Tried 
..low  hefDre  Adamb,  J.    Affirmed. 


V 


/,'.  ('.  J>iiil<!/,  for  plaintiff  in  error. 
It.  L.  Keestcr,  contra. 
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This  is  a  proceeding  brought  to  reverse  a  judgment  of 
the  district  court  for  Phelps  county  in  an  action  of  re- 
plevin. The  trial  resulted  in  a  verdict  and  judgment  for 
defendant  in  error,  defendant  below.  The  first  assignment 
is  that  the  trial  court  erred  in  overruling  a  motion  to  dis- 
miss the  appeal  prosecuted  from  the  justice  court  for  want 
of  jurisdiction  for  failure  of  defendant  to  give  an  appeal 
bond  within  ten  days  after  the  rendition  of  the  judgment 
in  justice  court  as  by  law  provided.  It  is  contended  in 
briefs  that  judgment  was  rendered  in  justice  court  on 
October  27,  1898,  and  that  on  the  5th  day  of  November, 
1898,  and  within  ten  days,  defendant  presented  a  bond  for 
appeal  which  was  signed  by  sureties  residing  outside  of 
Phelps  county,  and  that  for  that  reason  the  justice  of  the 
peace  rejected  the  bond,  and  thereupon  the  defendant 
oflfered  to  deposit  the  sum  of  $50  with  the  justice  in  lieu 
of  the  usual  bond.  This  offer  was  accepted  by  the  jus- 
tice, and  the  money  was  deposited.  On  November  8,  the 
justice  concluded  that  his  accc  ptance  of  the  deposit  was 
unauthorized,  so  notifying  defendant.  The  latter  then 
immediately  procured  and  delivered  an  appeal  bond  in 
all  respects  regular.  Though  this  bond  was  in  fact  de- 
livered on  November  8,  it  was  dated  as  of  November  5  bv 
the  justice,  who  approved  it  as  of  that  date.  The  motion 
to  dismiss  the  appeal  was  tritJ  in  the  d>t:!  t  court  upon 
an  agreed  statement  of  facts,  and  an  affidavit  made  by 
the  signers  of  the  bond  to  the  effect,  as  alleged,  that  the 
bond  was  in  fact  signed  on  November  8.  The  trial  court 
overruled  the  motion  to  dismiss  the  appeal,  and  retained 
the  case  for  trial. 

Neither  the  affidavits  filed  in  support  of  the  motion, 
nor  the  agreed  statement  of  facts  presented  to  the  trial 
court,  upon  which  the  motion  to  dismiss  was  determined, 
are  preserved  in  a  bill  of  exceptions.  Purported  copies 
of  these  papers  are  attached  to  and  filed  with  the  tran- 
script in  this  case.    This  is  clearly  insufficient  to  entitle 
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them  to  consideration.  In  Perry  v.  State,  37  Neb.,  623, 
this  court,  in  discussing  this  identical  question,  said: 
"In  order  for  this  court  to  examine  the  evidence  embraced 
in  a  stipulation  of  facts  between  the  parties  in  a  case 
tried  in  the  district  court,  such  stipulation  must  be  in- 
corporated in  the  bill  of  exceptions.''  And  in  Uobbey  v. 
M^right,  23  Neb.,  250,  the  same  rule  was  announced  in  sub- 
stantially the  same  language.  Many  other  cases  could 
be  cited,  but  it  is  unnecessary.  Had  the  transcript  of 
the  justice  of  the  peace  been  brought  to  this  court,  it  is 
possible  that  the  record  would  present  for  consideration 
the  ruling  of  the  trial  court  in  refusing  to  dismiss  the 
appeal,  but  no  such  record  being  here  it  must  be  pre- 
sumed that  the  trial  court's  action  was  right. 

Complaint  is  made  of  the  rulings  of  the  trial  court  in 
giving  instructions  Nos.  1,  4,  7,  8,  9,  10,  11,  and  12.  No 
spcH  ific  error  is  pointed  out  in  any  of  these  instructions, 
but  it  is  stated  generally  that  they  are  inapplicable  to  the 
evidence  and  incorrectly  state  the  law.  Our  examination 
of  the  evidence  has  convinced  us  that  the  instructions  cor- 
rectly set  forth  the  issues,  and  state  the  law  applicable 
thereto. 

No  error  hkving  been  made  to  appear  in  the  proceed- 
ings had,  it  is  recommended  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Hastings  and  Lobingier,  CO.,  concur. 

Affirmed. 


Mart  Genau  bt  al.^  appbixants,  v.  Lena  K.  Roderick 

ET  AL.y  APPELLEES. 

Filed  Apbu  9,  1903.    No.  12,906. 

Ck)mmissiozier'B  opinion.    Department  No.  2. 

1.  Courts:  Jubisdiction  of  District:  Pbobate:  Contract  to  Adminis- 
ter Estate:  Sfecoio  Performance.  The  district  court  has  no 
original  jurisdiction  of  a  suit  in  equity  for  specific  performance 
of  a  contract  entered  into  by  the  heirs  at  law  and  next  of  kin 
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of  a  testator,  for  the  purpose  of  settling  a  will  contest,  to  set  aside 
probate  of  the  will,  divide  the  estate  among  the  contracting  parties 
in  certain  proportions,  and  administer  such  estate  out  of  court. 

2.  Courts:  Jttxibdictioiv  of  Pbobatb:  Excxusivs:  Oontbaot  to  Admin- 
ister Estatb:  Specific  Performance.  Suit  for  such  purpose 
must  be  brought  in  the  county  court,  which  has  full  and  complete 
equity  powers  as  to  all  matters  within  its  exclusive  jurisdiction. 

Appeal  from   the   district   court  for   Saline   county. 
Tried  below  before  Stubbs^  J.    Affirmed. 

George  H.  Hastings  and  Wilson  d  Brown ^  for  appel- 
lants. 

Abhott  d  Ahhott,  contra. 

Pound,  O. 

This  suit  involves  the  same  controversy  as  Gcnau  v,  Ab- 
bott, ' Neb.,  ,  93  N.  W.  Kep.,  942.     After  the 

county  court  had  strnck  the  petition  to  set  aside  the  pro- 
bate of  the  will  from  its  files,  the  widow  and  all  the  heirs 
at  law  and  next  of  kin  except  the  beneficiary  in  the  will 
joined  in  a  suit  in  equity  in  the  district  court  to  obtain 
relief  against  the  order  admitting  the  will  to  probate  and 
specific  performance  of  the  contract  of  settlement.  It  is 
alleged  that  before  expiration  of  the  statutory  period  for 
api)ealing  from  the  order  admitting  the  will  to  probate 
the  plaintiffs  entered  into  a  written  contract  with  the 
beneficiary  of  the  will,  the  only  other  i)erson  interested, 
whereby  the  probate  of  the  will  was  to  be  vacated,  the  dis- 
positions made  therein  set  aside,  the  property  divided 
among  the  contracting  parties  in  certain  proportions,  and 
the  estate  administered  out  of  court  by  a  trustee  desig- 
nated in  the  contract.  It  is  alleged  further  that  after  the 
time  allowed  for  an  appeal  had  expired,  the  defendant 
repudiated  the  contract  and  refused  to  carry  it  out.  The 
district  court  sustained  a  demurrer  to  the  petition,  and 
its  ruling  thereon  is  assigned  as  error. 

We  think  the  judgment  is  right.    The  constitution  gives 
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the  county  court  "original  jurisdiction  in  all  matters  of 
probate,  settlements  of  estates  of  deceased  persons,  ap- 
pointment of  guardians,  and  settlement  of  their  accounts." 
Article  6,  section  16.  The  statutes  provide  that  its  orig- 
inal jurisdiction  in  these  matters  shall  be  exclusive. 
Section  3,  chapter  20,  Compiled  Statutes  [Annotated 
Statutes,  section  4787].  As  to  such  mattery,  the  county 
court  is  a  court  of  general  jurisdiction.  Lydivk  v,  (^haney, 
64  Neb.,  288,  89  N.  W.  Kep.,  801.  It  has  full  and  complete 
equity  powers  as  to  all  subjects  within  its  exclusive 
jurisdiction.  Williamft  v.  Mika,  63  Neb.,  859,  89  N.  W- 
Rep.,  451.  Clearly  the  district  court  had  no  original  juris- 
diction of  the  suit  so  far  as  it  seeks  to  eet  aside  the 
order  admitting  the  will  to  probate.  Williams  v.  Miles, 
supra.  For  the  same  reasons  it  could  not  entertain,  in 
the  first  instance,  a  suit  for  specific  peiformance  of  a 
contract  to  administer  an  estate  out  of  court  and  divide  it 
in  certain  proportions  among  the  contracting  parties.  To 
carry  out  this  contract,  the  court  would  have  to  settle  the 
estate  as  a  court  of  probate  or  by  proceedings  analogous 
to  suits  in  equity  for  administration  under  the  old  prac- 
tice. The  trustee  would  make  reports  and  account:?,  cred- 
itors would  present  and  litigate  claims,  and  orders  as  to 
sale  and  disposition  of  personal  property  would  be  made 
as  in  an  ordinary  probate  proceeding.  The  whole  suit 
would  come  within  the  purview  of  the  statutory  and  con- 
stitutional provisions  as  to  jurisdiction  of  the  county 
court.     Such  cases  as  Becker  v,  Anderson,  6  Neb.,  499, 

and  MrOIare  v,  Fitzgerald,  Neb.,  ,  93  N.  W. 

Kep.,  692,  are  quite  different.  Those  were  not  administra- 
tion proceedings  in  any  sense.  They  did  not  involve  set- 
tlement of  the  estate  concerned.  They  were  merely  an- 
cillary proceedings  to  assist  the  administration  in  the 
county  court  by  reaching  assets  or  trust  funds  which, 
when  gathered  in,  were  to  be  disposed  of,  administered 
and  distributed  in  the  county  court.  Here  the  very  pur- 
pose of  the  suit  is  to  have  the  estate  administered  in  ac- 
cordance with  the  contract  instead  of  under  the   will. 
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Suit  for  that  purpose  may  be  maintained  in  the  first  in- 
stance in  the  county  court  only. 
We  therefore  recommend  that  the  judgment  be  aflSrmed. 

Barnes  and  Oldham^  CO.,  concur. 

Affirmed. 


Charles  J.  Barber  v.  Edward  Krucj. 

Filed  Apkil  22,  1903.    No.  12,302, 

Commissioner's  opinion.    Department  No.  2. 

Principal  and  Agent:    Fraiti)  of  Aoent:    Contracts:    Corporations: 
Evidence.    Barber  v.  Martin,  67  Neb.,  445,  93  N.  W.  Rep.,  722,  fol- 
lowed and  approved. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Baxter^  J.    Affirmed. 

V.  O.  Stricklcr  and  TV.  W.  Morsman,  for  plaintiff  in 

error. 

« 
Byron  G,  Burba nk,  contra. 

Oldham,  C. 

Every  question  involved  in  this  controversy  has  been 
passed  upon  by  this  court  in  the  case  of  Barber  v.  Martin^ 
67  Neb.,  445,  93  N.  W.  Kep.,  722.  On  the  question  of 
liability  the  cases  stand  on  all  fours.  Every  objection 
urged  against  the  proceedings  of  the  trial  court  in  the  in- 
stant case  have  been  determined  against  the  contention 
of  plaintiff  in  error  in  Barber  v.  Martin^  supra. 

Being  entirely  satisfied  with  the  conclusions  reached 
in  that  case,  we  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Barnes  and  Pound^  CO.,  concur. 

Affirmed. 
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The  W.  J.  Perry  Live  Stock  Commission  Company^  ap- 
pellee, V.  Nelle  S.  Biggs,  Executrix  op  the  Estate 
OP  Edward  C.  Biggs^  Deceased,  appellee.  Im- 
pleaded with  Nelle  S.  Biggs  et  al.,  appellants. 

Filed  April  22,  1903.    No.  12,355. 
Commissioner's  opinion.    Department  No.  L 

1.  Homestead:     Title:     Husband   and   Wife:     Ehtates:     Exemption. 

Where  title  to  the  homestead  is  in  the  husband  at  the  time  of  his 
death.  Its  value  above  the  homestead  exemption  is  liable  for  the 
satisfaction  of  claims  duly  allowed  against  the  estate 

2.  Homestead:     Title:     Exemption:     Evidence  Sufficient.    Evidence 

examined,  and  held  sufficient  to  sustain  the  findings  and  judgment 
of  the  trial  court. 

Appeal  from  the  district  court  for   SeAvard  county. 
Tried  below  before  Sounbokger,  J.    Afftrmed. 

G.  E.  Holland^  for  appellants. 

M.  D.  Carey  and  D.  C,  McKiUlp,  contra. 

KiRKPATRICK,  0. 

This  controversy  arises  upon  the  following  state  of 
facts :  On  January  4,  1896,  Edward  0.  Biggs  and  his  wife 
resided  in  the  town  of  Seward,  and  the  husband  owned 
lots  1,  4,  and  5,  in  block  1,  of  the  town  of  Seward.  On 
the  date  mentioned  Biggs  and  his  wife  made  a  conveyance 
of  the  premises  to  Winefred  Startainan,  a  sister  of  Mrs. 
Biggs,  for  the  expressed  consideration  of  |3,600,  but  for 
an  actual  consideration  of  fl.  Immediately  thereafter 
Startsman  made  a  conveyance  of  the  same  premises  either 
to  E.  0.  Biggs  or  his  wife,  Nelle  S.  Biggs.  The  property 
was  at  that  time  subject  to  a  mortgage  of  $1,000  and  some 
accrued  interest.  The  last  mentioned  deed  was  never 
placed  of  record,  and  at  the  trial  of  this  cause  was  by 
appellant  claimed  to  have  been  lost.  On  ifay  17,  1899, 
L'Uirtsman  made  a  second  deed  covering  the  same  property. 
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which  purported  to  be  a  duplicate  of  the  deed  allejijed 
to  be  lost,  the  grantee  therein  named  being  Nelle  S.  Biggs. 
In  the  meantime  Biggs  had  contracted  considerable  in- 
debtedness. He  was  a  practicing  attorney,  and  it  seems 
that  as  such  he  collected  during  his  practice  various  items 
of  money  due  to  his  clients  and  converted  the  same  to  his 
own  use.  He  had  put  improvements  upon  the  property 
amounting  to  several  hundred  dollars.  The  indebtedness 
he  had  contracted  amounted  at  the  date  of  his  death, 
March  8,  1899,  to  fl,837.39,  and  claims  in  this  amount 
were  duly  allowed  by  the  county  court  of  Seward  county 
against  his  estate.  Mrs.  Biggs,  who  had  been  appointed 
administratrix,  filed  an  inventory  showing  the  total  as- 
sets of  the  estate  as  amounting  to  f485.10.  The  real  es- 
tate above  mentioned,  upon  which  he  and  his  wife  had 
been  living,  was  not  included  in  this  inventory.  Appellees, 
for  themselves  and  all  other  creditors  of  the  estate,  filed 
a  petition  in  the  district  court,  seeking  to  have  the  deed 
from  the  Biggses  to  Startsman,  and  from  Startsman  to 
Nelle  S.  Biggs  declared  fraudulent  and  void  as  to  credit- 
ors, and  have  the  property  adjudged  to  be  the  property 
of  Edward  C.  Biggs,  that  the  value  thereof  above  $2,000, 
the  homestead  exemption  of  Mrs.  Biggs,  be  subjected  to 
the  payment  of  the  debts  of  the  estate.  After  this  action 
was  instituted,  Mrs.  Biggs  transferred  the  property  to 
appellant  Thomas  H.  Wake,  for  the  sum  of  $2,800,  and 
on  September  25,  1900,  Wake  deeded  the  property  to 
Emma  T.  Jones  whom  he  afterwards  married.  Wake  paid 
to  his  grantor  Nelle  S.  Biggs  on  the  purchase  price  of  the 
property  the  sum  of  $2,200,  but  upon  learning  of  this 
litigation,  retained  of  the  purchase  price  for  his  own  pro- 
tection the  sum  of  $600.  An  amended  petition  was  there- 
upon filed  by  appellee  asking  to  have  these  additional  con- 
veyances vacated  and  set  aside,  and  in  the  event  the  con- 
veyances were  held  valid,  that  Wake  be  recjuired  to  pay 
the  money  still  in  his  hands  into  court  for  the  benefit  of 
the  creditors  of  the  estate.  Answers  were  filed  by  appel- 
lants, and  upon  trial  to  the  court,  there  was  a  finding 
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that  the  property  in  question  was  that  of  Edward  C. 
Biggs  at  the  time  of  his  death,  that  it  exceeded  $2,000  in 
value;  that  Wake  was  a  bona  fide  purchaser.  A  decree 
was  thereupon  entered  quieting  title  in  Wake's  grantee 
and  requiring  him  to  pay  into  court  for  the  benefit  of  the 
creditors  of  the  estate  the  sum  of  $600  still  in  his  hands, 
due  on  the  purchase  price.  This  he  did.  Appellants  in- 
sist that  this  fund  belongs  to  Nelle  S.  Biggs  and  should 
be  paid  to  her.  This  constitutes  the  single  inquiry  pre- 
sented by  the  record. 

It  is  quite  clearly  established  by  the  testimony  that 
the  conveyance  by  Edward  C.  Biggs  and  wife  to  Starts- 
man  was  without  consideration,  and  that  the  conveyance 
by  Startsman,  whether  to  E.  C.  Biggs  or  Nelle  g.  Biggs, 
was  equally  without  consideration.  This  latter  deed, 
which  was  never  produced,  and  which  was  claimed  to  have 
been  lost,  is  the  basis  of  the  claim  of  appellants,  upon  the 
theory  that  the  grantee  therein  was  Nelle  S.  Biggs,  and 
that  therefore  the  property  was  not  that  of  E.  C.  Biggs 
at  the  time  of  his  dgath.  Concerning  the  question  whether 
the  grantee  in  this  deed  was  Biggs  or  his  wife,  Nelle  S. 
Biggs,  there  is  a  sharp  conflict  in  the  testimony.  The 
testimony  shows  that  the  deed  from  Biggs  and  his  wife  to 
Startsman  was  returned  to  Biggs  after  it  was  recorded. 
Shortly  before  this  deed  was  made,  the  testimony  shows 
that  Biggs  attempted  to  make  an  arrangement  with  one 
Jones  by  which  he  was  to  convey  the  title  to  this  property 
to  Jones,  the  latter  to  give  a  deed  back  to  Biggs,  for  the 
purpose  of  placing  the  property  beyond  the  reach  of  some 
of  Biggs'  creditors.  Jones  declined  to  be  a  party  to  the 
proposed  arrangement.  It  was  shortly  afterwards  that 
the  deed  to  Startsman  was  executed.  It  is  further  dis- 
closed by  the  record  that  Biggs  after^vards  repeatedly 
stated  that  the  property  was  his  and  that  he  had  the  deed 
for  it.  It  is  quite  clear  that  the  deed  from  Startsman  to 
either  Biggs  or  his  wife  was  never  delivered  to  the  latter, 
altlu)r\i»h  she  seems  to  have  been  under  the  impression 
that  she  was  the  grantee  therein.    Accordingly,  she  made 
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a  search  of  her  husband's  papers  shortly  after  his  death. 
She  was  unable  to  find  it,  and  thereupon  the  second 
deed,  referred  to  as  a  substitute  duplicate,  was  made  to 
her.  Biggs,  after  the  property  was  conveyed  to  Starts- 
man,  contracted  quite  an  amount  of  indebtedness  and  made 
some  valuable  improvements  on  the  property,  and  it  is 
contended  by  appellees,  with  some  support  in  the  record 
therefor,  that  the  money  of  some  of  the  creditors  of  the 
estate  was  used  in  paying  off  the  |1,000  mortgage  on  the 
property.  However  this  may  be,  there  is  abundant  tes- 
timony in  the  record  to  support  the  finding  of  the  trial 
court  that  the  first  deed  made  by  Startsman  was  to  Ed- 
ward C.  Biggs,  and  that  at  the  time  of  his  death  the  prop- 
erty belonged  to  his  estate.  If  this  is  true,  clearly  the 
value  thereof,  above  the  homestead  exemption,  would  be 
liable  for  the  satisfaction  of  the  debts  against  the  estate. 
Nelle'  S.  Biggs,  by  the  sale  of  the  property  to  Wake,  seems 
to  have  obtained  more  than  the  value  of  her  homestead 
exemption,  and  it  would  seem  only  equitable  that  the 
small  amount  of  the  purchase  price  jet  remaining  should 
be  paid  to  the  creditors  of  Edward  C.  Biggs. 

The  judgment  of  the  trial  court  is  in  all  respects  right, 
and  it  is  therefore  recommended  that  the  same  be  affirmed. 

Hastings  and  Lobingier^  CC,  concur. 

Affirmed. 


Nathaniel  Brownfield  v.  Orlando  J.  Bleekman. 

Filed  April  22,  1903.    No.  12,709. 

Commissioner's  opinion.    Department  No.  3. 

Adverse  Possession:  Boundaries:  Mistake:  Inclosube.  When  one 
by  mistake  enters  upon  and  takes  possession  of  the  land  of 
another,  claiming  it  as  his  own  to  a  definite  and  certain  boundary, 
and  continues  in  the  open,  notorious  and  excluslye  possession 
thereof  under  such  claim,  for  ten  years  or  more,  he  acquires  title 
thereto  by  adverse  possession  although  the  land  was  not  inclosed. 


444  NEBRASKA  REPORTS.    [Unofficial. 

BrowDfleld  ▼.  Bleekmam 

Error  from  the  district  court  for  Dawson  county. 
Tried  below  before  Sullivan^  J.    Affirmed. 

E.  A.  Cook  and  G.  W.  Fox,  for  plaintiff  in  error. 

E.  D.  Owens  and  Warrington  d  Stewart,  contra. 

Albert^  C. 

This  is  an  action  of  ejectment  and  involves  a  disputed 
boundary  between  adjoining  landowners.  At  the  close 
of  the  testimony,  the  court  directed  a  verdict  for  the  de- 
fendant and  from  a  judgment  rendered  thereon  the  plain- 
tiff prosecutes  error  to  this  court. 

It  is  conclusively  established  by  the  evidence  that  the 
parties  to  this  action  held  a  paper  title  to  adjoining  sub- 
divisions of  land,  which  are  separated  by  government  half- 
section  lines.  The  location  of  that  line  was  one  of  the 
matters  in  dispute  in  this  case.  The  defendant  acquired 
his  title  from  one  Hess,  whose  tenant  in  1889  broke  out 
and  cultivated  his  land  up  to  what  is  now  claimed  by  the 
defendant  as  the  true  government  line  between  him  and 
the  plaintiff.  At  the  close  of  the  testimony,  the  parties 
stipulated  as  follows: 

"It  is  agreed  by  the  parties,  at  this  stage  of  the  pro- 
ceedings, that  the  land  owned  by  the  defendant  was  orig- 
inally broken  out  substantially  as  testified  to  by  the  wit- 
ness B.  P.  Garrison,  and  his  son;  that  the  owner  Hess, 
from  that  time,  which  was  in  1888  or  1889,  continued  to 
cultivate  the  land  in  dispute;  during  the  time  he  held  it 
as  part  of  his  labd;  and  that,  since  the  defendant  pur- 
chased the  land  from  Hess  he  has  continued  to  cultivate 
the  tract  claiming  it  to  be  part  of  the  land  purchased  by 
him  from  Hess ;  that  Hess  and  the  defendant,  at  all  times, 
in  cultivating  and  holding  the  possession  of  said  land  have 
done  so  believing  that  the  same  was  their  land  and  not 
the  land  of  the  plaintiff  or  his  grantor.  It  is  further 
agreed  that  the  land  of  the  plaintiff  lying  immediately 
east  of  the  eighty  owned  by  the  defendant  was  wild,  un- 
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cultivated  land  up  to  1893  and  uninclosed,  and  that  this 
defendant  and  his  grantor  have  had  continuous  possession 
of  the  land  under  this  claim  as  above  set  forth  since  1888 
OP  1889,  and  it  is  stipulated  that  this  agreement  does  not 
affect  the  testimony  heretofore  offered  in  this  case." 

The  stipulation,  fairly  construed,  amounts  to  this:  that 
the  defendant's  grantor  entered  upon  possession  and  cul- 
tivated the  land  in  dispute  in  1889,  claiming  it  as  a  part 
of  the  government  subdivision,  belonging  to  him  and  con- 
tinued in  possession  thereof,  and  to  cultivate  it  under 
such  claim,  until  his  conveyance  to  the  defendant,  who 
thereupon  entered  upon  possession  and  cultivated  it  under 
the  same  claim  of  right,  and  continued  in  possession  and 
to  cultivate  the  land  under  such  claim,  until  after  the 
commencement  of  this  action,  which  was  commenced  on 
the  14th  day  of  June,  1900.  The  court  in  directing  a  ver- 
dict proceeded  on  the  theory  that  the  cause  of  action  was 
barred  by  section  6,  Code  of  Civil  Procedure,  which  pro- 
vides that  actions  for  the  recovery  of  the  title  or  posses- 
sion of  lands  shall  be  brought  within  ten  years  after  such 
cause  of  action  shall  liave  accrued.  The  plaintiff  vigor- 
ously assails  this  theory  and  contends  that  the  evidence 
tends  to  show  that  the  land  in  dispute  lies  on  his  side  of 
the  government  line  and  that  the  possession  of  the  defend- 
ant and  his  grantor  was  the  result  of  a  mistake  on  their 
part  as  to  the  location  of  the  true  line,  and  that  under 
such  circumstances  the  defendant  could  not  acquire  title 
by  adverse  possession.  This  contention,  if  upheld,  would 
amount  to  this,  that  a  man  who  holds  possession  in  th€r 
honest  belief  that  he  is  within  the  true  boundaries  of  his 
land  would  occupy  a  less  advantageous  position  than  the 
willful  trespasser.  We  cannot  believe  that  such  is  the 
law.  Besides,  this  court  has  held  that  if  one,  by  mis- 
take, inclose  the  land  of  another  and  claim  it  as  his  own 
to  certain  fixed  monuments  or  boundaries,  his  actual  and 
uninterrupted  possession  for  the  statutory  period  will 
work  a  disseizin  and  his  title  will  be  perfect.  Tex  v. 
Pfluf/,  24  Neb.,  660 ;  Levy  v.  Yerga,  25  Neb.,  764;  Obernalte 
V.  Edfjar^  28  Neb.,  70. 
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The  plaintiflf  does  not  overlook  the  cases  cited  but  in- 
sists that  the  rule  therein  announced  does  not  apply  to 
the  facts  in  this  case,  because  the  land  was  not  inclosed 
and  no  fixed  monuments  were  shown.  It  is  true,  in  the 
three  cases  cited,  the  rule  is  announced  in  the  same  lan- 
guage and  reference  is  made  to  fixed  monuments  and  the 
inclosure  of  the  land;  but  that  the  inclosure  of  the  land 
is  not  an  essential  element  of  the  rule,  appears  from  the 
fact  that,  in  the  last  of  the  cases  cited,  it  does  not  appear 
the  land  was  inclosed.  The  importance  of  the  inclosure 
in  any  case,  we  think,  is  due  to  the  fact  that  it  renders 
the  possession  open  and  notorious  and  tends  to  show  that 
it  was  exclusive.  That  this  is  not  the  only  way  by  which 
possession  may  be  rendered  open  and  notorious  is  clear 
from  one  of  the  instructions,  approved  in  Obernalte  v.  Ed- 
gar, supra,  whereby  tlie  jury  were  instructed  that  "the 
actual  possession  of  the  land  may  arise  in  many  different 
ways,  and  in  any  of  the  different  ways  of  improving  it 
which  are  open  and  notorious  in  their  chara(*ter,  which 
show  an  intention  to  appropriate  to  some  useful  purpose — 
that  is,  by  inclosing  by  fence,  erecting  buildings,  planting 
groves  or  trees — going  to  indicate  an  appropriation  of  the 
property  of  the  persons  claiming  to  own  it." 

So  far  as  concerns  the  fixed  monuments,  the  petition, 
in  this  case,  described  the  land  in  dispute  with  mathemat- 
ical accuracy,  and  with  reference  to  fixed  and  certain 
boundaries.  The  evidence  and  the  stijjulation  show  that 
for  more  than  ten  years  previous  to  the  commencement 
of  this  action  the  defendant  and  his  grantor  had  occupied 
and  cultivated  the  land  in  dispute,  that  is,  the  land  de- 
scribed in  the  petition,  successively,  claiming  it  as  their 
own ;  that  being  true,  by  reference  to  the  stipulation  and 
the  petition,  the  boundaries  are  as  fixed  and  ascertainable 
as  though  they  had  occupied  and  cultivated  to  a  public 
road,  as  in  the  case  last  cited.  The  evidence  shows  that 
such  possession  was  exclusive.  We  think  the  facts  agreed 
upon  by  the  stipulation  of  the  parties  and  the  evidence 
bring  this  case  clearly  within  the  meaning  of  the  rule 
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hereinbefore  stated  and  that  there  was  no  error  in  direct- 
ing a  verdict  for  the  defendant. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

•    Ames  and  Duffie^  CC,  concur. 

Affirmed. 


Harvey  Spalding  v.  The  City  of  Omaha. 

Filed  April  22,  1903.    No.  12,763. 

Commissioner's  opinion.    Department  No.  3. 

Municipal  Corporations:  Eminent  Domain:  Easement  fob  Streets: 
Damages  Applied  to  Taxes:  Limitation  op  Actions.  The  city  of 
Omaha  having,  by  the  exercise  of  the  power  of  eminent  domain, 
acquired  the  possession  of  a  strip  of  ground  and  an  easement 
therein  for  street  purposes,  upon  an  award  of  damages  to  the 
landowner,  and  having  by  an  order  of  its  mayor  and  council  re- 
fused to  pay  the  amount  of  such  award  in  money  and  directed  It 
to  be  applied  in  satisfaction  of  special  assessments  for  local  im- 
provements, a  cause  of  action  against  the  city  for  the  recovery 
of  the  money  accrued,  if  at  all,  immediately  upon  the  termina- 
tion of  such  proceedings. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Estelle,  J.  Affirmed. 

David  Van  Etten,  for  plaintiff  in  error. 

W.  </.  Connelly  contra. 

Ames^  C. 

The  petition  alleges  that  more  than  four  years  prior  to 
the  beginning  of  this  action,  the  city  of  Omaha,  in  the  ex- 
ercise of  its  power  of  eminent  domain,  established  a  right 
of  Avay  for  a  public  street  across  certain  land  upon  which 
the  plaintiff  had  a  valid  and  subsisting  judicial  lien.  No 
objection  is  made  to  the  regularity  of  the  proceedings,  and 
it  is  not  disputed  that  the  city  obtained  by  means  of  them 
a  valid  easement  and  possession  of  the  strip  for  street 
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purposes.  As  a  part  of  the  proceedings  an  allowance  of 
damages  in  the  sum  of  f 844. 75,  was  made  to  the  persons 
haying  apparent  titles  or  interests  in  the  land,  but  a  part 
thereof  is  alleged  not  to  have  been  in  fact  paid  and  the 
plaintiff  claims  to  be,  and  to  have  been,  solely  entitled  to 
all  of  it,  subject  to  an  attorney's  lien  for  the  whole  amount 
thereof  in  favor  of  his  attorney  in  this  case,  Mr.  David 
Van  Etten.  The  petition  prays  that  it  be  decreed  that  his 
judgment  lien  upon  said  land  is  valid,  and  that  the  de- 
fendant city  is  indebted  to  him  by  reason  thereof,  and  of 
the  premises,  in  the  whole  of  said  sum  of  f  844.75,  and  that 
the  same  is  payable  to  said  Van  Etten  and  that  a  writ  of 
mandamus  issue  to  compel  such  payment. 

It  further  appears  from  the  record  that  all  of  the 
moneys  so  awarded  as  damages  except  the  sum  of  $270.32, 
which  was  paid  to  the  plaintiff  before  the  beginning  of  the 
action,  has  been  applied  by  the  city  authorities  in  satis- 
faction of  special  assessments  for  local  improvements 
charged  against  the  lands  in  question.  No  attack  is  made 
upon  the  amount  or  validity  of  such  assessments  or  of 
any  of  them,  nor  is  any  claim  made  that  they  have  not 
been  effectually  discharged  by  the  means  mentioned. 

The  answer  pleaded  among  other  defenses  the  statute 
of  limitations.  The  case  was  tried  to  the  court  without  a 
jury,  and  a  judgment  of  dismissal  and  for  costs  was  ren- 
dered, from  which  this  proceeding  in  error  is  prosecuted. 

We  think  it  sufficient  to  say  that  a  cause  of  action  for 
the  condemnation  money  accrued  to  the  plaintiff,  or  his 
predecessors  in  interest,  if  at  all,  immediately  upon  the 
termination  of  the  proceedings  in  which  the  damages  were 
awarded  and  the  taking  of  possession  of  the  strip  by  the 
city.  If,  as  the  plaintiff  contends,  the  order  of  the  city 
council,  and  the  proceedings  thereunder,  withholding  pay- 
ment in  money  and  directing  the  application  of  the* 
amount  of  the  damages  in  payment  of  special  aasessments 
were  unlawful,  they  were  themselves  an  explicit  denial  of 
the  rights  of  the  property  OTvoiers  and  would  have  justified 
an  immediate  action  without  demand.    These  things  were 
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done  more  than  five  years  before  the  beginning  of  this 
action. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Albert  and  Duffie^  CO.,  concur. 

Affirmed. 


Alexander  Strowbridge^  appellant^  v.  Jacob  Miller, 
Sheriff  of  Lincoln  County^  et  al.^  appellees. 

Filed  April  22,  1903.    No,  12,784. 
Commissioner's  opinion.    Department  No.  2. 

1.  Process:    Summons:    Returnable  on  Holiday:    Validity,     A  sum- 

mons returnable  on  a  legal  holiday  Is  not  void,  and  is  sufficient, 
if  served  in  time,  to  require  the  defendant  to  appear  on  the  first 
day  thereafter  in  which  the  court  can  transact  business. 

2.  Process:     Summons:     Service  Out   of   County:     Validity:     Time. 

Where  such  summons  appears  to  have  been  served  on  the  defend- 
ant in  another  county  than  the  one  where  suit  is  pending,  by 
leaving  a  copy  of  It  at  his  usual  place  of  residence  in  his  absence 
therefrom  only  two  days  before  the  return  day  thereof,  such  serv- 
ice is  void,  and  will  not  support  a  judgment  by  default 

3.  Process:    Summons:    Service  Out  of  County:    Knowledge  of  Action 

After  Judgment:  Laches:  Injunction.  In  such  a  case  where 
the  defendant  does  not  return  to  his'*  home  for  more  than  a  month 
after  such  service  of  summons,  and'on  his  return  does  not  find,  the 
copy  of  the  writ  and  has  no  notice  of  any  kind  of  the  pendency  of 
of  the  action,  or  that  a  Judgment  has  been  rendered  against  him, 
until  too  late  to  avail  himself  of  any  legal  remedy,  he  cannot  be 
said  to  be  guilty  of  laches,  and  may  enjoin  the  collection  of  the 
judgment,  where  the  fa?t  that  It  is  void  appears  upon  the  face  of 
the  record,  and  he  has  a  good  defense  to  the  original  action. 

4.  Limitation  of  Actions:    When  a  Good  Defense.    The  defense  of  the 

statute  of  limitations,  if  available  at  the  time  of  the  commence- 
ment of  the  original  action,  is  a  good  defense. 

6.  Justices  of  the  Peace:  Jurisdiction:  Parties  in  Different  Coun- 
ties: Joinder  Collusive:  Summons:  Ji'dcmknt.  Where  there 
is  a  collusive  Joinder  of  defendants  in  an  action  before  a  justice  of 
the  peace  for  the  sole  purpose  of  bringing  a  suit  against  a  person 
in  a  county  where  he  does  not  reside,  a  summons  issued  In  such 

33 
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action  to  another  county  for  the  purpose  of  bringing  in  a  defend- 
ant residing  therein  is  void,  and  confers  no  Jurisdiction  on  the 
court  to  render  a  default  judgment  against  such  a  defendant. 

Appeal  from  the  district  court  for  Lincoln  county. 
Tried  below  before  Grimes^  J.     Reversed  with  directions. 

Hoagland  &  Hoagland,  for  appellant. 

Wilcox  &  EaUigan  and  Warrington  &  Stetoart,  contra. 

Barnes^  C. 

The  appellant  commenced  this  action  in  the  district 
court  for  Lincoln  county,  against  Henry  V.  Temple,  James 
S.  Thomas  and  Jacob  Miller,  as  the  sheriff  of  said  county, 
to  restrain  the  collection  of  a  certain  judgment  which  was 
described  and  set  out  in  his  petition.  It  was  charged  in 
the  amended  petition  in  substance,  as  follows:  That  on 
the  16th  day  of  November,  1895,  the  defendant,  Henry  V. 
Temple,  commenced  an  action  within  the  jurisdiction  of  a 
justice  of  the  j)eace,  before  the  county  judge,  or  in  the 
county  court  of  Dawson  county,  against  the  plaintiff  by 
the  name  of  A.  Strowbridge,  J.  ^M.  Jlarcott  and  J.  S. 
Thomas,  to  recover  the  sum  of  $107.75,  and  interest  on  a 
promissory  note  dated  ilarch  13,  1888,  and  payable  to 
James  S.  Thomas  on  or  before  August  13,  1888,  signed  by 
J.  M.  Marcott  and  A.  Htrowbridge,  and  upon  which  it  was 
alleged  there  was  a  payment  of  f20  nuule  February  8, 
1889;  that  summons  was  issued  in  that  action  and  service 
thereof  was  accepted  by  J.  S.  Thomas,  but  no  service  was 
made  upon  either  of  the  other  defendants ;  that  on  Novem- 
ber 21,  1895,  the  cause  was  continued  by  the  court  to  No- 
vember 28,  1895,  and  a  summons  was  issued  therein  di- 
recting the  sheriff,  or  any  constable  of  Frontier  county, 
Nel)raska,  to  notify  the  defendant,  A.  Strowbridge,  to 
appear  in  said  court  on  November  28,  1895,  which  day 
was  a  legal  holiday;  that  the  summons  is  alleged  to  have 
been  served  upon  the  plaintiff  bv  the  name  of  A.  Strow- 
bridge, by  leaving  a  copy  thereof  at  his  usual  place  of 
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residence  in  Frontier  county,  Nebraska,  on  the  26th  day 
of  November,  1895;  that  on  November  28,  because  that 
day  was  a  legal  holiday,  the  court  continued  the  cause 
until  November  29,  1895,  without  notice  to  the  defendants 
therein;  that  on  the  29th  day  of  November,  the  court  en- 
tered judgment  in  the  action  in  favor  of  Henry  V.  Temple 
for  1153.46  and  f5.46  costs  against  the  plaintiff  by  the 
name  of  A.  Strowbridge,  and  against  the  defendant  James 
8.  Thomas  by  the  name  of  J.  8.  Thomas,  which  judgment 
is  against  plaintiff  as  principal  and  J.  8.  Thomas  as 
indorser;  and  such  judgment  has  never  been  reversed, 
modified  or  in  any  manner  set  aside;  that  the  record  of 
the  judgment  shows  that  the  summons  therein  alleged  to 
have  been  served  on  the  plaintiff,  at  his  usual  place  of 
residence  in  Frontier  county,  was  served  by  one  Thomas 
Avery,  constable;  and  the  plaintiff  alleges  that  at  such 
time  there  was  no  constable  by  the  name  of  Thomas  Avery 
in  said  Frontier  county,  Nebraska ;  and  no  person  of  that 
name  in  said  county  who  was  authorized  to  serve  such 
summons;  that  afterwards,  on  the  18th  day  of  May,  1897, 
Henry  V.  Temple  caused  a  transcript  of  the  judgment  to 
be  filed  in  the  office  of  the  clerk  of  the  district  court  for 
Lincoln  county,  Nebraska,  and  on  the  6th  day  of  August, 
1897,  caused  an  execution  to  be  issued  thereon  by  the 
clerk  of  said  district  court  and  placed  in  the  hands  of  the 
defendant,  Jacob  Miller,  sheriff,  who  by  the  direction  of 
said  Temple  on  August  9,  1897,  levied  the  same  upon  the 
following  described  lands  and  tenements  belonging  to  the 
plaintiff,  to  wit :  the  northwest  quarter  of  section  7,  town- 
ship 11,  range  26,  in  Lincoln  county,  Nebraska;  that  the 
sheriff  has  advertised  said  lands  for  sale  under  the  execu- 
tion, and  is  threatening  to  sell,  and  will  sell  the  same, 
unless  restrained  by  the  order  of  the  court.  It  was  further 
alleged  that  the  note  that  was  the  subject  of  the  action 
was  executed  by  J.  M.  Marcott  to  J.  8.  Thomas  for  farm 
machinery  purchased  by  Marcott  from  Thomas,  which 
farm  machinery,  with  other  property  of  Marcott,  was 
mortgaged  in  the  note  as  security  therefor,  to  Thomas; 
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that  plaintiff  signed  the  note  solely  as  surety  for  Marcott 
and  received  no  benefit  of  any  kind  or  character,  and  no 
consideration  for  such  transaction,  all  of  which  was  well 
known  by  Thomas;  that  during  a  greater  portion  of  the 
seven  years  from  the  maturity  of  the  note  up  to  the  date 
when  the  action  was  commenced  thereon,  Jlarcott  resided 
in  Lincoln  and  Dawson  counties,  and  owned  property  sub- 
ject to  the  payment  of  the  debt ;  and  after  the  note  became 
due  Marcott  sold  a  tract  of  land  owned  by  him  in  Lincoln 
county  for  the  sum  of  |1,800;  that  after  signing  the  note 
as  surety,  and  from  that  time  until  long  after  the  pre- 
tended judgment  was  entered,  the  plaintiff  had  no  knowl- 
edge or  notice  of  any  kind  that  the  note  had  not  been  paid ; 
that  before  said  action  was  commenced  the  plaintiff  went 
away  from  his  home  in  Frontier  county  and  remained  at 
work  pressing  hay  in  the  North  Platte  valley  in  Lincoln 
county  until  about  the  first  of  January,  1896,  and  kneAV 
nothing  about  the  commencement  of  the  action,  or  that 
any  summons  had  been  served  therein,  or  of  any  judg- 
ment therein  until  long  after  such  judgment  could  have 
been  opened,  or  an  appeal  could  have  been  taken  there- 
from under  the  laws  of  this  state;  that  until  the  defend- 
ant, sheriff,  came  to  said  land  to  levy  upon  and  appraise 
it  under  the  execution  the  plaintiff  had  no  knowledge  that 
a  judgment  on  said  note  had  been  entered  against  him; 
that  the  cause  of  action  upon  the  note  accrued  on  the  13th 
day  of  October,  1888,  and  that  more  than  five  years  had 
elapsed,  to  wit,  seven  years,  one  month  an<J  three  days, 
before  any  suit  was  commenced  thereon,  during  which 
time  the  plaintiff  had  made  no  promises  nor  done  any- 
thing to  prevent  the  commencement  of  an  action,  or  pre- 
vent tlie  running  of  the  statute  of  limitations,  and  that 
nt  the  commencement  of  the  suit  he  had  a  complete  defense 
aiiJiinst  anv  action  on  the  note,  and  that  he  would  have 
iirtc^rposed  his  defense  had  he  known  of  the  pendency  of 
(lie  action;  that  the  bill  of  particulars  filed  in  the  action 
by  T<»mple,  showed  upon  its  face  that  the  note  was  barred 
by  the  statute  of  limitations,  and  therefore  did  not  state 
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a  cause  of  action  upon  which  a  judgment  could  be  based ; 
that  plaintiff  has  never  by  word,  act  or  deed  waived  the 
statute  of  limitations,  or  made  an  appearance  in  said  ac- 
tion, and  does  not  waive  the  same  but  expressly  asks  that 
such  statute  be  considered  in  his  behalf;  that  at  the  time 
of  the  commencement  of  the  action  the  plaintiff  resided  in 
Frontier  county,  Nebraska,  and  J.  S.  Thomas,  the  payee 
of  the  note,  resided  in  Dawson  county,  Nebraska;  that 
Thomas  at  that  time  was  the  real  owner  of  the  note,  and 
for  the  fraudulent  purpose  of  accepting  service  upon  him- 
self in  said  action  in  Dawson  county  and  thus  procure 
service  on  the  plaintiff  in  Frontier  county,  said  Thomas 
and  Henry  V.  Temple  fraudulently  connived  together  and 
agreed  that  Thomas  should  indorse  the  note  and  become 
a  defendant  in  the  action  for  the  purpose  of  procuring 
service  of  summons  on  the  plaintiff  in  Frontier  county; 
that  Thomas  was  therefore  only  a  nominal  defendant  in 
the  action  with  no  liability  whatever  therein,  and  was  in 
fact  the  real  owner  of  the  note  and  the  pretended  judg- 
ment entered  thereon;  that  the  court  in  Dawson  county 
acquired  no  jurisdiction  to  issue  the  summons  and  render 
the  judgment  against  the  plaintiff;  that  the  pretended 
judgment  is  void,  and  should  not  be  enforced,  because  no 
cause  of  action  was  presented  to  the  county  court  of  Daw- 
son county  by  the  plaintiff  therein  upon  which  to  base 
the  judgment;  that  said  action  was  not  rightfully  or 
legally  brought  in  Dawson  county ;  that  no  legal  summons 
was  ever  issued  by  the  county  court  for  the  appearance 
or  notification  of  the  plaintiff ;  that  no  summons  was  ever 
legally  served  on  the  plaintiff  in  said  action ;  that  at  the 
time  of  entering  the  judgment  the  county  court  of  Daw- 
son county  had  no  jurisdiction  of  the  person  of  the  plain- 
tiff; that  the  summons  requiring  the  plaintiff  to  appear 
in  court  on  a  legal  holiday  was  void;  that  the  action  of 
the  county  court  in  continuing  the  cause  on  a  legal  holi- 
day was  void;  that  the  action  of  the  court,  continuing 
the  cause  to  a  legal  holiday,  was  void;  that  the  de- 
fendantS;   Henry    V.    Temple   and   James    S.    Thomas, 
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fraudulently  conspired  to  procure  and  did  procure 
such  pretended  judgment  against  the  plaintiff  in  his 
abstmce  so  as  to  prevent  him  from  pleading  the  statute 
of  limitations,  well  knowing  that  the  note,  at  the 
time  said  action  was  commenced,  was  barred  by  the 
statute  of  limitations,  and  that  the  plaintiff  would  plead 
such  bar  if  he  had  actual  notice  of  the  suit ;  that  the  bill 
of  particulars  filed  in  the  action  and  the  transcript  thereof 
show  that  the  action  was  barred  by  the  statute  of  limita- 
tions; that  the  bill  of  particulars  does  not  show  that 
Henry  V.  Temple  had  any  interest  in  the  action  at  the 
time  it  was  commenced,  or  that  anything  was  due  him  on 
the  note.  It  was  further  alleged  that  the  plaintiff  had  no 
adequate  remedy  at  law;  that  he  would  suffer  great  and 
irreparable  loss  unless  the  court,  by  a  writ  of  injunction, 
should  prevent  the  threatened  sale  of  his  property  for  the 
satisfaction  of  such  pretended  judgment.  Plaintiff  prayed 
the  court  to  protect  him  from  the  threatened  wrongs,  and 
that  the  judgment  be  decreed  to  be  void  and  of  no  force 
and  effect,  and  that  the  defendants  and  each  of  them  be 
enjoined  from  attempting  in  any  manner  to  collect  or 
enforce  the  pretended  judgment  against  the  plaintiff,  and 
for  general  equitable  relief. 

We  have  thus  epitomized  the  petition  because  it  appears 
that  the  judgment  of  the  court  was  based  largely  on  the 
ground  that  it  did  not  state  facts  sufficient  to  entitle  the 
plaintiff  to  any  relief.  It  may  be  further  stated  that  the 
petition  contained  a  copy  of  the  note,  which  was  also 
copied  into  the  transcript,  and  it  appears  therefrom  that 
it  was  not  a  negotiable  instrument.  It  was  in  fact  a 
mortgage  and  a  note,  all  contained  in  the  same  instru- 
ment, and  the  signatures  appended  thereto  were  at  the  end 
of  the  mortgage  clause  contained  therein. 

Henry  V.  Temple  by  his  answer  admitted  part  of  the 
allegation  of  the  petition  and  denied  others;  alleged  that 
by  a  clerical  error  the  record  and  transcript  of  the  judg- 
ment complained  of  was  made  to  show  that  summons  was 
served  on  plaintiff  by  one  Thomas  Avery,  a  constable, 
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whereas  in  truth  and  in  fact  the  summons  was  served  bv 
Thomas  McAvoy,  constable,  and  the  return  of  said  serv- 
ice was  so  signed;  that  the  plaintiff's  petition  did  not 
state  facts  sufficient  to  entitle  the  plaintiff  to  any  relief, 
and  he  therefore  prayed  that  the  action  might  be  dis- 
missed as  to  him. 

The  sheriff  by  his  answer  admitted  that  he  was  the 
sheriff  of  Lincoln  county;  that  he  held  an  execution 
against  the  plaintiff;  that  he  levied  the  same  on  the  land 
described  in  the  petition  and  was  about  to  sell  it  under 
said  execution;  that  as  to  the  other  matters  and  facts 
stated  in  the  petition  he  had  no  knowledge  and  therc^fore 
denied  the  same.  The  answer  of  the  defendant  Thomas, 
was  a  copy  of  the  one  filed  by  Temple,  and  in  addition 
thereto  he  denied  that  he  and  Temple  fraudulently  con- 
nived and  entered  into  an  agreement  that  he  should  in- 
dorse the  note  and  become  a  defendant  in  the  action  for 
the  purpose  of  procuring  service  of  summons  on  the  plain- 
tiff in  Frontier  county,  and  denied  that  he  was  a  nominal 
defendant  in  the  original  suit,  and  alleged  that  the  note 
was  sold  and  transferred  to  Temple,  the  plaintiff  in  that 
action,  in  the  usual  course  of  business  for  a  valuable  con- 
sideration. 

An  examination  of  the  pleadings  discloses  that  there 
was  no  denial  of  the  allegation  that  the  transcript  showed 
that  the  summons,  alleged  to  have  been  served  on  the 
plaintiff  by  leaving  a  copy  at  his  usual  place  of  residence 
in  Frontier  county,  was  served  on  the  26th  day  of  No- 
vember, and  was  returnable  on  the  28th  day  of  the  same 
month.  The  evidence  was  taken  and  the  cause  submitted, 
and  on  consideration  thereof  the  court  made  the  follow- 
ing findings :  "That  the  petition  does  not  state  facts  suflTi- 
cient  to  entitle  the  plaintiff  to  the  relief  prayed  for, 
and  that  the  facts  are  not  sufficient  to  entitle  the  plaintiff 
to  the  relief  prayed  for."  Upon  these  findings  the  tem- 
porary injunction  was  dissolved,  and  the  plaintiff's  ac- 
tion dismissed.  From  that  judgment  the  appellant  pros- 
ecuted this  appeal. 
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The  appellant  contends  that  the  court  erred  in  holding 
that  his  petition  did  not  state  facts  sufficient  to  entitle 

■ 

him  to  any  relief.  It  may  be  stated  at  the  outset  that  the 
continuance  of  the  action  to  a  legal  holdiday,  the  making 
of  the  summons  returnable  on  that  day,  and  the  con- 
tinuance of  the  cause  to  the  day  following,  is  not  sufficient 
ground  to  sustain  a  decree  in  favor  of  appellant. 

In  Ostertag  v.  Galbraith^  23  Neb.,  730,  it  was  held  that 
"Where  a  writ  is  returnable  on  a  day  in  which  the  court 
is  precluded  from  transacting  business,  such  writ  will  not 
be  void,  but  the  return  day  will  be  the  first  day  thereafter 
in  which  the  court  may  legally  transact  business."  And 
where  a  cause  is  continued  to  a  day  in  which  the  court 
is  prohibited  from  transacting  business,  as  Sunday  or  a 
legal  holiday,  the  continuance  will  extend  to  the  first  day 
thereafter  on  which  it  can  legally  transact  business. 
State  V.  King^  23  Neb.,  540. 

But  it  is  alleged  in  the  petition,  and  it  appears  by  the 
transcript  that  the  summons  alleged  to  have  been  served 
on  the  appellant,  by  leaving  a  copy  at  his  usual  place  of 
residence,  was  not  served  in  time  to  confer  jurisdiction 
over  his  person,  and  authorize  the  court  to  render  a  judg- 
ment against  him  by  default.  The  petition  alleges  that 
the  summons  was  returnable  on  the  28th  day  of  Novem- 
ber, 1895,  and  that  no  service  thereof  was  attempted  to  be 
made  until  the  26th  day  of  the  same  month.  This  allega- 
tion is  borne  out  by  the  transcript  and  the  evidence.  In- 
deed it  is  doubtful  if  any  attempt  was  ever  made  to  serve 
it.  The  return  on  the  writ,  as  set  forth  in  the  transcript, 
is  as  follows :    * 

"Received  this  writ  November  25,  1895,  the  \^dthin 
named  A.  Strowbridge  by  leaving  a  certified  copy  of  this 
summons  and  all  of  the  endorsements  thereon  at  his  usual 
place  of  residence.  Dated  this  26th  day  of  November, 
1895.    Thomas  Avery,  constable." 

"'  The  appellant  testified  that  he  was  absent  from  his  home 
from  about  November  1,  1895,  to  January,  1896;  that  on 
his  return  his  wife  told  him  that  a  paper  had  been  left 
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there  for  him  but  it  was  gone,  and  that  he  never  saw  it ; 
that  he  did  not  know,  and  had  no  means  of  knowing  or 
ascertaining,  what  the  paper  was;  that  there  was  no  con- 
stable in  Fronti^'  county  of  the  name  of  Thomas  Avery 
on  November  26, 1895. 

The  appellees  sought  to  show,  by  what  purported  to  be 
an  original  summons  in  the  action,  that  there  was  a  con- 
stable in  that  county  of  the  name  of  Thomas  McAvoy,  and 
that  the  writ  was  in  fact  served  by  him.  The  transcript 
of  the  judgment  on  which  an  execution  is  issued  when 
assailed  must  speak  for  itself,  and  cannot  be  changed  or 
modified  by  parol  evidence.  The  summons  which  was 
offered  for  that  purpose  showed  on  its  face  that  it  had 
been  changed  and  altered  as  to  its  date  after  it  was  issued 
by  the  justice.  It  also  appeared  by  the  return  itself  that 
it  had  been  changed  and  altered  after  it  was  made  out 
and  signed  by  the  officer  and  returned  into  court,  in  this : 
that  the  date  when  it  was  received  by  the  officer,  which 
was  originally  written  in  black  ink,  had  been  partly 
erased,  and  the  figures  "25''  written  over  it  in  green  ink ; 
that  the  alleged  date  of  service  had  been  changed  from 
what  appeared  to  be  the  26th  day  of  November,  written 
in  black  ink,  by  erasure  and  writing  over  it  the  figures 
"25"  in  green  ink,  and  the  date  of  the  officer's  certificate 
had  been  changed  so  it  showed  a  figure  "2"  in  green  ink 
and  a  figure  "1"  in  black  ink  followed  by  a  figure  "5"  in 
green  ink,  and  what  appeared  to  have  been  at  one  time  a 
figure  "6"  in  black  ink.  This  discredited  document,  with- 
out explanation,  could  not  be  received  in  evidence  to  im- 
peach the  transcript  And  so  it  may  be  fairly  said  that 
the  summons  was  left  at  appellant's  place  of  residence 
on  the  26th  day  of  November,  1895,  and  was  returnable 
on  the  28th  day  of  the  same  month. 

Section  1093  of  the  Code  of  Civil  Procedure  provides 
that,  "The  summons,  execution,  and  every  other  paper 
made  or  issued  by  a  justice  must  be  filled  up  without  a 
blank  to  be  filled  bv  another;  otherwise  it  is  void."  It 
follows  that  the  change  or  alteration  of  a  summons  after 
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it  is  issued  renders  it  void,  and  a  judgment  founded  there- 
on is  also  void. 

A  summons  in  a  civil  action  before  a  justice  of  the  peace 
must  be  served  at  least  three  days  before  the  time  set  for 
trial.  Code  of  Civil  Procedure,  section  911;  Leake  v, 
Gallogly,  34  Neb.,  857,  52  N.  W.  Rep.,  824;  Muller  v.  Pluc, 
45  Neb.,  701.  In  the  case  last  cited  it  was  held  that  "In 
an  action  before  a  justice  of  the  peace,  where  the  defend- 
ant does  not  appear,  the  record  must  show  that  legal  serv- 
ice of  the  summons  was  made,  or  the  judgment  will  be 
void."  The  appellant  never  in  any  manner  appeared  in 
the  action  in  Dawson  county.  Indeed  he  could  not  have 
done  so  because  it  is  established  beyond  question  that  he 
had  no  knowledge  of  its  pendency  until  the  execution  is- 
sued on  the  transcript  of  the  judgment  therein,  had  been 
levied  on  his  land.  It  follows  that  the  court  was  without 
jurisdiction  to  render  any  judgment  against  him ;  that  the 
judgment  was  void,  and  that  fact  appeared  on  the  face  of 
the  record  and  transcript  of  the  judgment  itself. 

It  was  further  alleged  in  the  petition  that  there  was  a 
collusive  joinder  of  defendants  in  order  to  procure  service 
of  summons  on  the  appellant  in  another  county  than  the 
one  where  the  action  was  brought,  and  that  the  summons 
was  void  because  of  said  fact.  There  was  evidence  tending 
to  establish  that  fact.  The  mortgage  note,  which  was  not 
a  negotiable  instrument,  was  payable  to  J.  S.  Thomas,  or 
order;  the  original  instrument,  or  a  copy  of  it,  was  filed 
as  a  bill  of  particulars,  and  on  the  back  of  it  appeared  the 
name  of  J.  S.  Thomas  as  indorser ;  no  allegation  was  made 
to  charge  him  with  any  liability  as  such,  and  it  appears 
in  the  evidence  that  Temple  simply  held  the  instrument, 
if  at  all,  as  collateral  to  a  debt  due  him  from  Thomas.  He 
could  not  tell  how  much,  if  anything,  Thomas  owed  him, 
and  he  had  no  record  of  the  note  in  his  bank.  In  fact  he 
was  not  able  to  give  any  satisfactory  explanation  in  re- 
gard to  it.  Thomas  testified  that  he  did  not  know  Avhen 
he  indorsed  the  instrument,  or  when  he  delivered  it  to 
Temple.     Just  why  Temple  should  desire  to  procure  a 
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judgment  against  Thomas,  on  an  instrument  payable  by 
a  third  party,  which  he  claimed  to  hold  simply  as  col- 
lateral to  a  debt  already  due  him  from  Thomas,  is  not  ex- 
plained. So  we  hold  that  the  evidence  was  sufficient  to 
show  a  collusive  joinder  as  charged  in  the  petition,  and 
in  such  a  ease  the  court  obtains  no  jurisdiction  over  the 
person  of  the  defendant  so  served. 

It  is  well  established  that  the  defendant,  who  may  be 
sued  in  the  county  where  the  action  is  brought,  must  be 
a  necessary  and  not  a  sham  defendant  joined  solely  for 
the  purpose  of  bringing  in  the  defendant  served  in  another 
county.  Dunn  v.  Haines^  17  Neb.,  560,  23  N.  W.  Rep.,  501 ; 
Cohhey  v.  Wright,  23  Neb.,  250,  36  N.  W.  Rep.,  505,  29 
Neb.,  at  page  277,  45  N.  W.  Rep.,  460;  Hanna  v,  Emerson, 
45  Neb.,  at  page  710,  64  N.  W.  Rep.,  229;  Miller  v.  Meeker, 
54  Neb.,  at  page  453,  74  N.  W.  Rep.,  962;  Stewart  v.  Rosen- 
gren,  66  Neb.,  445,  92  N.  W.  Rep.,  586;  Siever  v.  Union 
P.  R.  (Jo., Neb., ,  93  N.  W.  Rep.,  943. 

It  is  alleged  in  the  petition,  and  appears  in  the  evi- 
dence, tliat  the  appellant  had  no  actual  notice  of  the 
pendency  of  the  action  against  him  in  Dawson  county; 
that  he  had  no  knowledge  or  notice  of  any  kind  that  a 
judgment  had  been  rendered  against  him  in  said  action 
until  the  execution,  issued  on  a  transcript  of  such  judg- 
ment, was  levied  on  his  land.  Therefore,  he  was  not  guilty 
of  any  laches  in  failing  to  protect  himself  by  proceedings 
at  law,  and  in  not  making  his  defense  to  the  action,  if  any 
he  had.  This  brings  us  to  the  question  of  his  defense. 
It  is  apparent  on  the  face  of  the  proceedings  that  when 
the  suit  was  commenced  an  action  on  the  instrument  in 
question  was  barred  by  the  statute  of  limitations.  It  also 
appears  that  the  appellant  has  never  had  his  day  in  court, 
or  any  opportunity  to  present  that  defense.  It  is  true 
that  the.  defense  of  the  statute  of  limitations  is  a  per- 
sonal one,  and  where  a  party  has  been  regularly  sum- 
moned and  fails  to  interpose  such  defense  it  will  be  con- 
sidered waived.  But  one  cannot  be  held  to  have  waived 
his  defense  until  he  has  had  an  opportunity  to  make  it 
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This  court  has  always  held  that  the  statute  of  limitations 
is  a  statute  of  repose;  that  as  such  this  defense  is  fav- 
ored in  law  equally  with  any  other.  We  therefore  hold 
that  the  appellant  has  shown  that  he  had  a  good  defense 
to  the  cause  of  action  upon  which  judgment  was  ren- 
dered against  him;  that  he  has  not  waived  it;  that  he  has 
never  had  his  day  in  court;  that  he  has  no  adequate 
remedy  at  law  in  the  premises,  and  that  the  findings  and 
decree  of  the  trial  court,  on  the  pleadings  and  the  evi- 
dence, should  have  been  in  his  favor. 

We  therefore  recommend  that  the  judgment  of  the  trial 
court  be  reversed,  and  the  cause  remanded  with  directions 
to  enter  a  decree  for  the  appellant  restraining  the  appel- 
lees from  in  any  manner  attempting  to  enforce  the  judg- 
ment complained  of,  against  him,  in  accordance  with  the 
prayer  of  his  petition. 

Oldham^  0.,  concurs  in  the  result. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  with  directions  to  said  court  to  enter  a 
decree  restraining  the  collection  of  the  judgment  com- 
plained of  and  set  forth  in  appellant's  petition  in  accord- 
ance with  the  prayer  thereof. 

Rbveesbd  with  directions. 

PouND^  O.,  concurring. 

I  concur  in  recommending  a  judgment  of  reversal  with 
directions  to  enter  a  decree  as  prayed  for.  I  do  this  on 
the  ground  that  a  summons  served  on  a  defendant  in  an- 
other county  than  that  in  which  the  cause  is  pending,  but 
two  days  before  the  return  day  thereof,  will  not  support 
a  judgment  by  default.  I  agree  to  and  concur  in  the 
opinion  of  my  brother  Barnes  upon  this  point,  and  also 
upon  the  point  ba  to  the  validity  of  a  summons  return- 
able on  a  legal  holiday,  as  to  the  right  of  the  appellant  to 
maintain  a  suit  for  injunction  under  the  circumstances 
of  the  case  at  bar,  and  as  to  the  availability  of  th')  de- 
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fense  of  the  statute  of  limitations  under  the  circumstances 
involved  in  this  case.  But  I  am  not  able  to  agree  to  that 
portion  of  the  opinion  in  which  it  is  held  that  collusive 
joinder  of  defendants  for  the  sole  purpose  of  bringing  a 
suit  against  a  defendant  in  a  county  other  than  that  of 
his  residence  may  be  availed  of  collaterally  where  a  judg- 
ment by  default  has  been  rendered  on  service  based  upon 
such  collusive  joinder.  It  is  undoubtedly  true  that  a  de- 
fendant is  privileged  from  suit  in  a  county  other  than 
his  residence,  unless  he  is  properly  joined  as  a  defendant 
with  some  other  party  against  whom  there  is  a  bona  fide 
cause  of  action  in  the  county  where  the  action  is  brought. 
But  this  is  a  personal  privilege  which  he  may  waive  if  he 
chooses.  Section  96,  Code  of  Civil  Procedure,  provides 
that  where  want  of  jurisdiction  over  the  person  does  not 
appear  on  the  face  of  the  record,  it  must  be  set  up  by 
answer,  and  if  not  set  up  by  answer  will  be  waived.  In 
Baker  v.  Union  Stock  Yards  National  Bank^  63  Neb.,  801, 
89  N.  W.  Rep.,  269,  this  court  held  that  in  such  a  case  the 
defendant  must  plead  want  of  jurisdiction  as  soon  as 
called  upon  to  answer,  and  that  if  he  answers  without  so 
doing,  he  cannot  afterwards  make  the  defense  in  an 
amended  answer.  For  the  same  reasons,  if  he  fails  to  set 
it  up  by  answer  and  suffers  judgment  by  default,  he  must 
be  held  to  have  waived  the  defense.  Having  waived  it, 
he  cannot  use  such  defense  thereafter  as  the  basis  of  a 
collateral  attack  upon  the  judgment 
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Filed  April  22,  1903.    No.  12,800. 

Ck>mmissioner's  opinion.    Department  No.  2. 

1.  Courts:  Appeal  and  Error:  Probate  Matters:  Jurisdiction.  In 
appeals  in  probate  proceedings  under  sections  42  to  48,  chapter 
20,  Compiled  Statutes  [Annotated  Statutes,  sections  4806  to  4812], 
the  district  court  acquires  jurisdiction  of  the  appeal  upon  filing 
Of  a  transcript 
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2.  Oourts:    Appeal  and  Ebbob:    Pbobate  Mattcbs:    Svpbbbsdeab:    Dis- 

missal. If  the  appeal  is  one  in  which  a  bond  is  required,  it  will 
be  dismissed  in  case  no  bond  was  furnished  within  the  time  fixed. 

3.  Courts:    Appeal  and  Ebbob:    Pbobate  Mattebs:    Jubisdiction:    Su- 

PEBSEDEAs:  EsTOFPEL.  But  the  district  court  has  jurisdiction 
after  the  transcript  is  filed  to  determine  whether  or  not  a  bond 
was  necessary,  and  if  it  holds  that  none  was  required,  and  the  ap- 
peal proceeds  to  a  final  judgment  which  remains  unmodified  and 
in  full  force,  such  judgment  is  conclusive  upon  the  parties,  and 
cannot  be  attacked  collaterally  for  the  failure  to  give  bond. 

Error  from  the  district  court  for  Dawson  county. 
Tried  below  before  Sullivan^  J.    Affirmed. 

H.'D.  Rhea,  for  plaintiflFs  in  error. 

Ocorge  W.  Fox  and  Edward  A.  Cook,  contra. 

POUND^  C. 

The  defendants,  Brown  and  Cla.vpool,  were  administra- 
tors of  the  estate  of  one  Henry  Bill  iter,  deceased.  Upon 
final  accounting,  the  county  court  found  that  they  were 
indebted  to  the  estate  in  the  sum  of  |1,094.80  and  ren- 
dered judgment  against  them  accordingly.  From  this 
judgment  the  defendants  appealed  to  the  district  court, 
giving  no  bond,  upon  the  theory  that  under  section  44, 
chapter  20,  and  section  234,  chapter  23,  Compiled  Statutes 
[Annotated  Statutes,  sections  4808,  5099],  none  was 
necessary.  A  motion  was  made  in  the  district  court  to 
dismiss  the  appeal  for  failure  to  give  bond,  and,  upon 
hearing,  was  overruled.  The  cause  then  proceeded  to 
trial,  when  it  was  found  that  but  |85.60  were  due  from  the 
defendants  to  the  estate,  and  final  judgment  was  rendered 
accordingly.  Proceedings  were  had  in  the  supreme  court 
to  review  this  judgment  and  to  review  the  order  overruling 
the  motion  to  dismiss  the  appeal,  but  the^e  proceedings 
were  dismissed,  and  the  judgment  of  the  district  court  on 
the  appeal  remains  unmodified  and  in  full  force.  The 
present  suit  is  brought  upon  the  bond  of  the  administrators 
to  recover  the  full  sum  originally  found  due  in  the  county 
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court,  upon  the  theory  that  all  the  proceedings  in  the 
district  court  and  subsequent  thereto  Vere  void  and  of  no 
eflfect  for  failure  to  give  bond.  The  defendants  in  their 
answer  set  up  the  proceedings  on  the  appeal.  Upon  de- 
murrer to  this  answer  and  motion  for  judgment  on  the 
pleadings,  judgment  was  rendered  for  the  defendants. 

We  think  the  judgment  of  the  district  court  was  right 
and  should  be  affirmed.  It  is  not  necessary  to  consider 
w^hether  the  appeal  was  one  in  which  a  bond  should  have 
been  given.  It  may  well  be  said  that  section  44,  chapter  20, 
and  section  234,  chapter  23,  Compiled  Statutes  [Annotated 
Statutes,  sections  4808,  5099],  rightly  construed,  mean 
only  that  executors,  administrators  and  guardians  are  not 
required  to  give  bond  when  they  appeal  in  their  represen- 
tative capacities,  and  that  when  they  appeal  in  their  per- 
sonal capacities,  from  judgments  rendered  against  them 
personally,  they  should  give  bond  the  same  as  other  liti- 
gants. That  question,  however,  is  not  before  us.  Sections 
234  to  238,  chapter  23,  Compiled  Statutes  [Annotated 
Statutes,  sections  5099-5103],  are  superseded  by  sections 
42  to  48,  chapter  20,  Compiled  Statutes  [Annotated 
Statutes,  sections  4806-4812].  Davis  v.  Davis,  27  Neb., 
859.  Hence  we  must  look  to  the  latter  sections  in  de- 
termining whether  or  not  the  district  court  had  jurisdic- 
tion. Section  46,  chapter  20,  Compiled  Statutes  [An- 
notated Statutes,  section  4810],  provides  expressly  that 
the  district  court  shall  acquire  jurisdiction  of  the  appeal 
upon  filing  of  a  transcript.  Undoubtedly  if  the  appeal  is 
I  one  in  which  a  bond  is  required  it  will  be  dismissed  in 

:  case  no  bond  was  furnished  within  the  time  fixed.     But 

as  bonds  are  not  required  on  all  appeals,  and  the  question 
must  sometimes  arise  whether  a  bond  is  required  in  a 
particular  appeal,  the  district  court  clearly  has  jurisdic- 
tion, after  filing  of  the  transcript,  to  decide  whether  it  is 
necessary  in  the  particular  case,  and  if  it  holds  that  none 
is  necessary,  and  the  apix^al  proceeds  to  a  final  judgment, 
which  remains  unmodified  and  in  full  force,  such  judg- 
ment is  conclusive  upon  the  parties  and  cannot  be  at* 
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tacked  collaterally  for  the  failure  to  give  a  bond.  We  need 
not  consider  what  would  be  the  effect  of  failure  to  give  a 
bond  in  cases  where  such  bond  is  jurisdictional.  Under 
sections  44  and  45,  chapter  20,  Compiled  Statutes  [Anno- 
tated Statutes,  sections  4808,4809],  there  is  no  doubt  that 
in  cases  where  a  bond  is  required  under  those  sections  it 
is  a  necessary  prerequisite  to  the  appeal  in  default  of 
which  the  appeal  must  be  dismissed.  But  the  dismissal 
in  such  case  is  for  failure  to  give  the  bond,  not  for  want 
of  jurisdiction.  So  long  as  it  is  expressly  enacted  that 
the  district  court  "shall  be  possessed  of  the  action"  upon 
filing  of  the  transcript,  we  think  it  clear  that  the  proceed- 
ings on  the  appeal  were  at  most  erroneous  and  not  void. 
We  ll'.orefore  recommend  that  the  judgment  be  affirmed, 

Barnes  and  Oldham^  CO.,  concur. 

Affirmed. 


Anna  Adams,  appellee^  v.  George  W.  Miller^  appellant. 

Filed  April  22,  1903.    No.  12,803. 

Commissicmer's  opinion.    Department  No.  1. 

Injunction:  By  General  Creditor:  To  Prevent  Transfer  of  Property. 
"A  mere  general  creditor,  who  has  not  reduced  his  claim  to  judg- 
ment, catinot  maintain  an  action  to  enjoin  a  debtor  from  trans- 
ferring his  property."    Crowell  v.  Horacek^  12  Neb.,  622. 

Appeal  from   the  district  court  for   Dawson   county. 
Tried  below  before  Sullivan^  J.    Reversed  and  dismissed. 

Warrington  &  Steimrt  and  Edward  A,  Cooky  for  ap- 
pellant. 

H.  D.  Rhea  and  W.  W.  Leek,  contra. 

Hastings^  C. 

This  is  an  appeal  from  a  decree  of  injunction  entered 
in  the  district  court  in  which  the  defendant,  George  W. 
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Miller,  was  required  to  surrender  a  promissory  note  which 
was  found  to  be  the  property  of  one  Patrick  Priel,  to  be 
applied  in  satisfaction  of  execution  in  favor  of  the  plain- 
tiff, Anna  Adams,  against  Patrick  Priel.  The  appealing 
defendant,  Miller,  says  that  the  plaintiflf's  petition  fails 
to  state  a  cause  of  action  against  him;  that  no  evidence 
was  introduced  that  Priel  was  insolvent,  and  that' the 
evidence  does  not  support  the  finding  as  to  the  ownership 
of  the  notes  any  more  than  it  does  as  to  the  insolvency 
of  Priel. 

It  is  alleged  that  the  petition  should  be  dismissed  upon 
the  record  of  facts.  The  petition  of  the  plaintiff  states 
that  she  had  commenced  an  action  in  Dawson  county 
against  Patrick  Priel  to  recover  damages  for  breach  of 
promise  of  marriage;  that  Priel  shortly  before  the  institu- 
tion of  that  action  fraudulently  conveyed  one  hundred 
and  sixty  acres  of  land  in  Dawson  county  to  his  brother, 
William  Priel,  to  defraud  and  defeat  plaintiff  in  that 
action;  that  the  land  was  so  conveyed  for  the  alleged 
consideration  of  ^4,000,  $3,600  of  which  were  in  prom- 
issory notes  of  the  grantee  William  Priel;  that  on  June 
19,  1901,  Patrick  Priel  pretended  to  assign  these  notes  to 
the  defendant,  Miller,  but  that  such  assignment  was  with- 
out consideration  and  merely  for  the  sake  of  preventing 
any  collection  by  plaintiff  of  her  judgment  which  she 
might  recover  in  her  breach  of  promise  action;  that  the 
defendant.  Miller,  was  threatening  to  transfer  the  notes 
and  mortgage  without  consideration  to  his  mother-in-law 
in  furtherance  of  the  purpose  to  defraud  the  plaintiff; 
that  Patrick  Priel  was  insolvent  and  would  be  wholly 
unable  to  meet  any  judgment  that  plaintiff  might  re- 
cover; that  plaintiff  was  without  adequate  remedy  at  law 
and  would  lose  her  claim  unless  Patrick  Priel  and  Miller 
were  enjoined  from  transferring  or  making  sale  of  the 
notes  and  mortgage.  An  injunction  was  asked  restrain- 
ing Miller  from  transferring  any  of  these  notes  until 
after  plaintifl^s  action  against  Priel  should  be  decided, 
34 
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and  from  attempting  to  collect  the  money  on  any  of  the 
securities  he  might  hold  against  Patrick  Priel. 

Defendant  Miller  filed  a  motion  to  dissolve  the  injunc- 
tion on  the  ground  that  the  petition  wasNlnsuflicient  to 
authorize  it.  He  also  filed  a  demurrer  to  the  i)etition. 
This  last  seems  never  to  have  been  acted  upon.  The  mo- 
tion was  sustained  as  to  the  last  two  of  the  three  |1,200 
notes,  but  was  overruled  as  to  the  first  of  them  and  the 
injunction  was  continued  in  force.  At  the  final  hearing 
Miller  was  found,  as  above  stated,  not  to  be  the  owner  of 
the  f  1,200  note.  The  injunction  was  made  i)erpetual  and 
he  was  directed  to  surrender  this  $1,200  note  for  the  sat- 
isfaction of  the  plaintiff's  judgment  against  Priel. 

There  is  no  brief  on  file  on  behalf  of  the  plaintiff,  but 
we  are  constrained  to  think  that  the  case  before  us  is 
simply  one  in  which  the  plaintiff  in  an  action  pending 
seeks  an  injunction  as^ainst  the  defendant  and  his  grantee 
to  prevent  tlie  transferring  of  property.  The  evidence 
secerns  to  bo  sufficient  to  warrant  the  court  in  finding  that 
the  notes  in  question  were  at  the  commencement  of  the 
action  the  property  of  Patrick  Priel.  There  seems  to  be 
no  evidence  that  Priel  was  insolvent,  and  it  would  seem 
that  under  the  former  holdings  of  this  court  there  was 
no  authority  to  issue  an  injunction  or  interfere  with  the 
transfer  in  support  of  an  action  for  breach  of  contract 
of  marriage  in  which  no  attachment  was  issued,  and  no 
judgment  yet  rendered.    Grovyell  v.  Horacek,  12  Neb.,  622. 

There  was  no  cause  of  action  alleged  in  this  petition  and 
it  is  recommended  that  the  decree  rerdered  upon  it  be 
reversed  and  the  action  dismissed. 

KiBKPATRiCK  and  LoBiNGiEE,  CO.,  concur. 

Reversed  and  dismissad. 


Vol.  4]  JANUARY  TEKM,1903.  467 

Paul  V.  Cook. 

N.  J.  Paul  et  al.  v.  H.  L.  Cook  et  al. 

Filed  Apbil  30,  1903.    No.  12,644. 
Commissioner's  opinion.    Department  No.  1. 

Party  Walls:  Damages:  Contracts:  EjViuence.  In  an  action  by  the 
first  builder  under  a  party  wall  a^^reement  against  his  grantees 
of  the  lot  and  building  for  alleged  injuries  to  the  wall  by  con- 
structing windows  therein,  where  there  is  no  evidence  as  to  how 
much  these  have  impaired  the  usefulness  of  the  wall,  nor  that  the 
second  builder  or  other  party  to  the  contract  is  desirous  of  using 
the  wall  or  prevented  from  so  doing  by  reason  of  the  existence 
of  the  windows,  and  no  showing  of  other  damage,  there  is  such  a 
failure  of  proof  as  will  warrant  a  finding  for  the  defendants. 

Error  from  the  district  court  for  Howard  county. 
Tried  below  before  Thompson,  J.    Affirmed. 

J.  A.  Haggart  and  Kendall  d  Kendall^  for  plaintiffs  in 
error. 

T.  T.  Bell,  contra. 

LOBINGIER,  C. 

This  is  an  action  to  recover  for  alleged  injuries  to  a 
party  wall  erected  by  virtue  of  an  agreement  made  ilarch 
17,  1892,  between  plaintiffs  in  error  Enevoldsen  and  one 
Philipina  Becker,  executrix  of  the  estate  of  John  P. 
Becker,  deceased.  The  facts  are  in  part  identical  with 
those  in  Cook  v.  Paul^  ante,  page  93,  but  the  opposite 
wall  of  the  building  is  here  involved  and  the  Becker 
estate  is  the  owner  of  the  lot  upon  which  ono-half  of  this 
party  wall  is  located.  The  agreement  in  question,  after 
prescribing  the  dimensions  of  the  wall,  provides: 

"In  consideration  of  the  above  agreements  to  be  per- 
formed by  the  party  of  the  first  part,  the  party  of  the 
second  part  as  executrix  of  the  said  estate  and  for  and  in 
behalf  of  the  estate  of  the  said  John  P.  Becker,  deceased, 
promises  and  agrees  that  said  estate  shall  pay  to  the  party 
of  the  first  part  the  sum  of  ten  dollars  per  thousand  for 
all  brick  laid  in  the  one-half  of  the  west  wall  of  said 
building  as  aforesaid,  said  payment  to  be  made  at  the 
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time  when  the  executor  of  said  estate  or  the  heirs  or 
assigns  of  the  heirs  of  said  estate  or  the  legal  owners 
or  holders  of  said  lot  seven  shall  erect  or  cause  to  be 
erected  upon  said  lot  seven  a  brick  building  which  shall 

lie  immediately  west  of  the  building  to  be  erected  as 
herein  set  forth." 

Up  to  the  time  of  the  commencement  of  this  action  on 
March  5,  1900,  no  building  had  been  erected  and  no  use 
had  ever  been  made  of  the  wall  from  that  side.  On  De- 
cember 1, 1899,  however,  defendants  in  error,  who  are  now 
by  mesne  conveyances  owners  of  the  lot  where  the  build- 
ing stands,  caused  opening^  to  be  made  and  windows  to 
be  constructed  in  the  wall  which  are  also  provided  with 
shutters.  We  have  already  decided,  in  Cook  v.  Paul, 
supra,  that  an  agreement  like  the  above  is  personal  and 
does  not  run  with  the  land.  As  in  that  case  plaintiff  in 
orror  Paul  sues  as  the  assignee  for  collateral  security  of 
the  contract,  joining  with  him  Enevoldsen,  the  original 
eontractee.  The  analogy  between  the  two  cases,  however, 
ends  here,  for  not  only  has  the  wall  stood  for  more  than 
eight  years  without  being  used  from  the  side  of  the  Becker 
lot,  but  there  is  no  averment  or  evidence  that  the  Becker 
estate  or  any  other  party  is  desirous  of  using  the  same  or 
is  prevented  from  doing  so  by  reason  of  the  construction 
of  these  windows.  The  petition  contains,  indeed,  the  aver- 
ment :  "That  by  reason  of  the  cutting  of  said  openings  in 
said  wall  as  aforesaid,  the  value  of  said  wall  as  a  party 
wall  has  been  entirely  destroyed  and  said  wall  cannot  now 
be  used  as  a  party  wall."  But  no  evidence  was  offered  in 
support  of  this  allegation  and  it  is  apparent  from  plain- 
tiffs in  error^s  brief  that  this  claim  rests  upon  the  con- 
tention that  a  party  wall  must  be  a  solid  wall  and  that 
its  character  as  such  is  destroyed  when  any  breach  or 
opening  is  made.  There  are,  indeed,  cases  in  which  the 
statement  appears  in  the  opinion  that  a  party  wall  must 
be  solid  and  without  openings.  Vollmer^s  Appeal,  61  Pa. 
St.,  at  page  128;  Vansyckel  v.  Tyron,  6  Phila.,  401;  Si. 
John  V.  Siceeney,  59  How.  Pr.  [N.  Y.],  175.    But  these 
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were  cases  where  the  second  builder  was  complaining  and 
not,  as  here,  the  party  entitled  to  compensation  for  the 
use  of  the  wall.  We  are  cited  to  no  case,  and  have  found 
none,  where  damages  equal. to  the  entire  compensation 
fixed  for  the  use  of  the  wall  were  allowed  because  of 
such  openings.  If  the  Becker  estate  were  actually  using 
or  desirous  of  using  the  wall  there  is  no  doubt  under  the 
authorities  but  that  it  would  be  entitled  to  an  injunction 
to  prevent  these  apertures  from  being  made.  See,  in 
addition  to  the  cases  above  cited,  Sullivan  v.  Graff ort,  35 
la.,  531;  Dauenhauer  v.  DevmCy  51  Tex.,  480.  Compare 
Calmelet  v.  Sichl^  48  Neb.,  505.  It  may  even  be  conceded 
that  plaintiffs  in  error  would  have  been  entitled  to  have 
their  contingent  right  protected  by  injunction,  for  they 
alleged  that  they  warned  defendants  and  forbade  them 
to  proceed  f*at  the  time  of  so  doing  and  before  said  open- 
ings or  either  of  them  had  been  fully  cut  through,"  but 
there  is  a  failure  to  make  a  case  for  damages.  Tlvere  is 
no  proof  that  the  wall  was  weakened  or  in  any  way 
injured  by  the  openings,  nor  is  it  alleged  or  proved  that 
any  one  would  have  used  the  wall  but  for  the  existence 
of  these  windows,  or  that  plaintiffs  were  deprived  of  an 
opportunity  to  obtain  compensation  for  the  use  of  the 
wall  because  these  openings  were  made.  It  will  be  seen 
that  the  contract  does  not  require  the  executrix  of  the 
Becker  estate  to  use  the  wall;  it  merely  gives  her  the 
option  to  do  so  and  fixes  the  compensation  in  case  she 
does.  Until  she  or  some  of  her  assigns  elects  to  exercise 
this  option  and  uses  the  wall,  plaintiffs'  rights  are  wholly 
contingent  and  inchoate.  We  do  not  say  that  they  could 
recover  in  no  case  for  an  injury  to  the  wall  until  some 
one  had  used  it,  but  we  do  hold  that  there  must  be  com- 
petent evidence  of  such  an  injury  by  showing  either  de- 
terioration in  the  value  of  the  wall  or  that  some  one  was 
prevented  from  using  it  who  would  otherwise  have  done  so. 
We  might  infer  that  these  two  windows  would  have  some 
effect  to  lessen  the  value  of  the  wall  as  a  party  wall,  but  we 
cannot  presume  that  they  would  damage  it  in  any  specific 
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amount,  and  certainly  not  that  they  would,  as  claimed,  en- 
tirely destroy  it.  As  to  the  extent  of  this  injury,  the  bill  of 
exceptions  is  wholly  silent  outside  of  the  one  item  as  to 
the  size  of  the  windows.  For  aught  that  appears,  the 
executrix  of  the  Becker  estate  or  her  assigns  may  be  will- 
ing to  use  the  wall  when  they  desire  to  do  so,  relying  on 
their  right  either  to  a  deduction  from  their  contract  price 
on  account  of  the  existence  of  the  windows  or  to  close  the 
apertures  and  claim  a  set-oflf  by  reason  of  expense  thereof. 
Either  course  would  afford  a  measure  of  the  damage 
which  plaintiffs  have  suffered,  but  there  is  no  evidence 
in  the  record  from  which  the  trial  court,  which  tried  the 
cause  without  a  jury,  could  have  estimated  them. 

We  have  not  found  it  necessary  to  consider  the  con- 
tention of  defendants  that  the  executrix  of  the  Becker 
estate  had  no  power  to  make  this  contract.  That  defense 
was  available  only  to  the  parties  interested  in  the  estate. 
And  had  the  wall  been  used  under  the  contract,  the  de- 
fense could  hardly  have  been  made  even  if  the  contract 
was  originally  ultra  vires.  The  tendency  of  the  decisions 
seems  to  be  toward  holding  the  second  builder,  even  with- 
out a  contract.  As  was  said  by  Holmes,  0.  J.,  in  Lincoln 
V.  Biirrage,  111  Mass.,  at  page  380 : 

"When  a  duty  to  pay  for  a  party  wall  is  recognized  be- 
tween owners  who  have  not  contracted  together  per- 
sonally, it  seems  likely  that  it  will  be  worked  out  in  terms 
of  implied  contract,  as  it  was  in  Irving  v  Tumhully  2  Q. 
B.  [1900],  129." 

We  do  not,  moreover,  determine  the  question  whether 
this  action  was  prematurely  brought  nor  whether  any 
cause  of  action  arose  until  there  had  been  some  attempt 
or  manifestation  of  desire  to  use  the  wall.  We  rest  our 
decision  wholly  on  the  ground  of  failure  of  proof  of  dam- 
ages, and  because  of  this,  we  recommend  that  the  judg- 
ment be  affirmed. 

Hastings  and  Kirkpatrick,  CO.,  concur. 

Affibmed. 
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B.  Lincoln  Benedict,  Executor  of  the  Estate  of 
Charles  L.  Benedict,  Deceased,  appellee,  v.  The 
T.  L.  V.  Land  and  Cattle  Company  et  al.,  appel- 
lants. 

FnJCD  Afbil  30,  1903.    No.  12,703. 
Commlssicmer'B  opinion.    Department  No.  1. 

1.  Beceiver:    Creditors*  Suit:    Appeal  by  Plaintiff.    A  plaintiff  in  a 

creditors'  bill,  who  has  been  awarded  a  sale  of  lands  but  appeals 
from  the  decree  because  it  refuses  him  any  right  against  personal 
property,  will  not  be  refused  the  appointment  of  a  receiver  in  the 
action  on  the  ground  that  the  lands  have  been  conveyed  by  the 
judgment  debtor  subject  to  all  its  debts  and  liabilities. 

2.  Beceiver:   Creditors'  Suit:   Appeal  by  Plaintiff.    Neither  will  such 

a  creditor  be  refused  a  receiver  merely  because  his  remedy  Dy 
sale  of  the  land  is  suspended  by  his  own  appeal. 

Appeal  from  the  district  court  for  Lincoln  county. 
Tried  below  before  Grimes,  J.    Affirmed. 

Wilcox  &  Halligany  for  appellants. 

Hoagland  &  Hoagland,  contra. 

Hastings,  C. 

But  one  question  is  raised  upon  this  record  as  presented 
before  us,  and  that  is  the  sufficiency  of  the  plaintiff's  peti- 
tion for  the  appointment  of  a  receiver.  It  alleges  that 
Chas.  L.  Benedict,  as  plaintiff,  in  October,  1897,  filed  in 
the  district  court  a  creditors'  bill,  whose  object  wad  among 
other  things  to  subject  the  lands,  for  whose  control  the 
receiver  is  asked,  to  the  lien  of  his  judgment  rendere<l  in 
Douglas  county  in  December,  1894,  for  $13,500  and  costs ; 
that  Chas.  Benedict  died  pending  the  creditors'  bill  ac- 
tion and  the  action  was  revived  in  the  name  of  the  present 
plaintiff;  that  a  decree  was  rendered  in  that  action  to 
the  effect  that  the  judgment  was  a  lien  upon  the  lands 
and  an  order  of  sale  of  them  awarded,  but  upon  other 
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points  involved  the  plaintiff  appealed  from  the  decree  to 
the  supreme  court  of  Nebraska,  where  the  action  is  alleged 
to  be  still  pendinp:. 

The  petition  alleges  unpaid  taxes  upon  the  lands  in 
question  to  the  amount  of  fSOO;  that  there  is  a  prior 
mortgage  of  f25,000  and  that  they  are  not  of  sufficient 
value  to  pay  the  mortgage,  the  taxes,  and  plaintiff's  judg- 
ment; that  the  defendants  are  in  possession  and  receiving 
the  rents  and  profits  and  permitting  the  taxes,  as  also  the 
interest  on  the  first  mortgage  to  accumulate  and  are  pay- 
ing no  part  of  the  incumbrances;  that  the  Central  Ne- 
braska Land  and  Cattle  Company,  and  the  T.  L.  V.  Land 
and  Cattle  Company,against  which  latter  the  f  13,500  judg- 
ment was  rendered,  are  both  insolvent,  as  is  also  James 
E.  Riley,  and  that  tlie  Tierney  Bros,  and  Chas.  F-.  Tierncy 
are  in  pos.<ession  of  the  premises  as  tenants  of  Riley. 
Copies  of  the  petition  and  decree  in  the  original  creditor's 
bill  action  are  attached  to  this  application  for  a  receiver, 
and  they  show  that  the  original  action  was  an  effort  to 
appropriate  these  lands,  together  with  a  large  amount 
of  personal  property,  all  of  which  is  alleged  to  have 
originally  belonged  to  the  T.  L.  V.  Land  and  Cattle  Com- 
pany, the  judgment  debtor,  and  to  have  been  fraudu- 
lently conveyed,  to  the  i)ayment  of  plaintiff's  judgment 
The  trial  court  found  against  plaintiff's  claim  as  to  the 
personal  property  but  in  his  favor  as  to  the  lands  which 
the  T.  L.  V.  Land  and  Cattle  Company  had  conveyed  to 
the  Central  Nebraska  Land  and  Cattle  Company  "sub- 
ject to  all  the  debts  and  liabilities  of  the  said.T.  L.  V.  Land 
and  Cattle  Company.'' 

Plaintiff's  claim  is  that,  having  appealed  from  this  de- 
cree, he  can  not  avail  himself  of  the  order  of  sale  for  the 
lands  which  is  awarded  by  it,  and  that  therefore  he  is 
entitled  to  have  the  rents  and  profits  preserved  for  the 
ultimate  satisfaction  of  his  judgment  by  a  receiver  pend- 
ing the  appeal.  The  contention  of  the  defendants  is  that 
the  land  having  been  conveyed  to  the  pn^si^nt  holder 
"subject  to  all  debts  and  liabilities  of  the  T.  L.  V.  Land 
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and  Cattle  Company,"  it  is  subject  at  once  to  execution 
without  the  aid  of  any  decree  of  the  court  or  other  special 
proceedings,  and  it  being  so  subject  to  execution  for  the 
payment  of  plaintiff's  claim,  there  can  be  no  receiver 
appointed. 

It  is  also  urged  by  the  defendants  that  the  plaintiff,  in 
refusing  to  accept  this  decree  and  avail  himself  of  the 
award  of  an  order  of  sale,  is  depriving  himself  of  his 
remedy  and  can  not  be  permitted  at  the  same  time  to  re- 
fuse that  by  his  appeal  and  to  ask  for  a  receiver. 

We  are  constrained  to  think  that  neither  of  these  objec- 
tions of  the  defendants  is  well  taken.  The  title  to  these 
lands  has  been  conveyed  to  a  third  party  who  was  in  no 
way  a  party  to  the  judgment;  the  legal  title  is  in  the 
Central  Nebraska  Land  and  Cattle  Company;  a  sale  on 
execution  under  judgment  against  the  T.  L.  V.  Land  and 
Cattle  Company  would  be  inoperative  to  convey  the  legal 
title  or  to  give  possession,  the  conveyance  having  been 
placed  of  record  before  the  filing  of  a  transcript  of  plain- 
tiff's judgment.  The  deed  to  the  third  party  would  re- 
main as  a  cloud  upon  the  title,  and  no  summary  remedy 
would  lie  against  the  grantee  for  possession.  The  legal 
title  would  still  be  in  the  grantee  and  a  right  to  redeem 
it  by  payment  of  the  judgment  would  remain  unaffected 
by  a  sale  under  such  judgment. 

The  objection  that  the  plaintiff  has  taken  an  appeal 
from  the  decree  awarding  him  an  order  of  sale  of  these 
premises  does  not  seem  to  us  any  better.  The  appeal  is 
from  another  portion  of  the  decree.  It  does  not  in  any 
way  repudiate  such  right  as  the  decree  gave  the  plaintiff 
to  the  satisfaction  of  his  claim  out  of  these  lands.  It  is 
not  denied  that  the  lands  are  insuflBicient  for  this  purpose. 
It  seems  clear  that  the  acceptance  of  a  portion  of  this 
decree  would  prevent  plaintiff  from  appealing  against  the 
remainder  of  it.  It  would  seem  that  plaintiff  should  be 
allowed  to  hold  the  rents  and  profits  of  this  land  within 
reach  of  process  of  the  court  until  the  final  determination 
of  his  action. 
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It  is  recommended  that  the  order  of  the  district  court 
appointing  a  receiver  be  affirmed. 

KiBKPATRiCK,  C,  concurs. 

Affirmed. 


Carl  Anderson  v.  John  Drees. 

Filed  April  30,  1903.    No.  12,714. 

Commissioner's  opinion.    Department  No.  8. 

Conversion:    Set-off  and  Counter-claim:    Evidence  Sufficient.    EyI- 
demce  examined  and  found  to  support  the  verdict. 

Error  from  the  district  court  for  Cedar  county.  Tried 
below  before  Graves,  J.     Affirmed, 

A.  M.  Oooding,  for  plaintiflf  in  error. 

R.  J.  Millard  and  G.  H.  Whitfiey^  contra. 

DUFFIB,  C. 

Drees,  the  defendant  in  error,  sued  Anderson  for  the 
sum  of  $25,  f  15  of  which  was  for  growing  hay  sold  to  him, 
and  |10  for  the  conversion  of  straw.  The  answer  was  a 
general  denial  and  a  counter-claim  for  ?75  damages  al- 
leged to  have  been  sustained  in  consequence  of  Drees  re- 
fusing to  allow  the  defendant  the  use  of  twelve  acres  of 
land  which  he  claimed  to  have  rented  from  him  for  the 
year  1900.  A  verdict  was  returned  in  favor  of  the  plain- 
tiff below  for  |15  and  the  defendant  has  brought  the  case 
here  upon  error. 

Numerous  assignments  are  made  and^  argued  relating 
to  the  insufficiency  of  the  evidence  to  sustain  the  verdict 
and  to  alleged  errors  in  the  instructions  of  the  court. 
The  evidence  is  undisputed  that  Drees  sold  Anderson  a 
field  of  hay  for  the  sum  of  |15  and  that  Anderson  cut 
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and  appropriated  the  hay.  In  the  progress  of  the  trial  it 
developed  that  the  twelve  acres  which  Anderson  claimed 
he  rented  from  Drees  for  the  year  1900  was  owned  by 
Drees  and  his  brother  jointly,  and  it  is  assumed  on  the 
argument  in  this  court  that  the  growing  hay  sold  by 
Drees  to  Anderson  was  also  on  land  owned  by  the  two 
brothers.  There  is  absolutely  no  evidence  that  such  is  the 
case  and  the  claim  is  made  in  this  court  for  the  first  time. 
It  was  not  urged  in  the  trial  court  nor  was  it  assigned  in 
the  motion  for  a  new  trial ;  therefore  we  can  not  consider 
it.  Objections  are  taken  to  the  instructions  of  the  court 
relating  to  the  value  of  the  straw  for  which  the  plaintiff 
below  made  claim,  or  rather  it  is  urged  that  no  proper 
measure  of  damages  was  given  for  the  guidance  of  the 
jury.  Conceding  that  the  instructions  were  erroneous, 
the  plaintiff  in  error  could  not  have  been  prejudiced 
thereby.  The  verdict  was  for  |15,  The  undisputed  evi- 
dence shows  that  the  hay  was  sold  for  that  sum,  and  the 
presumption  obtains  that  the  verdict  of  the  jury  was  for 
the  hay  alone,  there  being  no  question  made  as  to  the 
contract  of  sale  nor  the  price  agreed  upon  for  the  hay. 
The  jury  evidently  disregarded  the  claim  of  the  plaintiff 
below  for  the  straw  taken. 

Relating  to  the  counter-claim  of  the  defendant,  the 
evidence  shows  that  the  average  yield  of  corn  upon  land 
of  the  quality  of  that  claimed  to  have  beeji  rented  was 
from  thirty-five  to  forty  bushels  per  acre,  and  that  the 
market  price  of  corn  in  the  fall  of  1900  was  from  twenty 
to  thirty-five. cents  per  bushel.  It  is  further  shown  that 
the  cost  of  raising  corn  was  from  $4.30  to  f4.80  per  acre. 
Anderson,  according  to  his  own  testimony,  ,was  to  pay 
one-third  of  the  com  raised  upon  the  premises  as  rent. 
If  the  jury  accepted  the  highest  estimated  price  of  raising 
the  com,  and  the  lowest  market  value  of  the  corn  in  the 
fall,  it  will  be  seen  that  Anderson  Avould  not  have  reaped 
any  benefit  from  the  use  of  the  land,  the  cost  of  raising 
the  crop  being  equal  or  greater  than  his  share  of  the 
proceeds. 
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The  jury  evidently  took  a  correct  view  of  the  case  and 
we  recommend  an  affirmance  of  the  judgment. 

AiiBBBT  and  Ames,  CO.,  concur. 

Affirmed. 


GhXTTUBB  J.  Hess  et  al.  v.  William  Lbll  bt  au 

Filed  Apbix  30,  1903.    No.  12,779. 

Commissioner's  opinion.    Department  No.  2. 

Injunction:  Quieting  Title:  Pleading:  Adequate  Remedy  at  Law. 
Petition  examined  and  held  to  affirmatively  show  that  petitioner 
had  an  adequate  remedy  at  law  which  he  neglected  to  pursue,  and 
that  it  therefore  fails  to  state  a  cause  of  action  for  equitable  re- 
lief.   Hobaon  v.  Cummins,  57  Neb.,  611,  followed. 

Error  from  the  district  court  for  Holt  county.  Tried 
below  before  Harrington,  J.    Reversed  with  directions. 

Oeo.  M.  Nicholson^  for  plaintiflfs  in  error. 

M.  F.  Harrington,  contra. 

Glanvillb,  0. 

This  is  an  action  commenced  by  the  defendant  in  error, 
William  Lell,  in  the  district  court  for  Holt  county,  to  re- 
strain the  collection  of  a  judgment  rendered  against  him 
in  justice  court  in  Lancaster  county,  and  to  quiet. title  to 
certain  real  estate  in  Holt  county  against  the  lien  of  the 
judgment  which  had  been  duly  transcripted  and  docketed 
in  that  county.  The  plaintiffs  in  error  were  made  de- 
fendants to  the  action  and  demurred  to  the  i>etition  upon 
the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Their  demurrer  being  overruled, 
they,  having  excepted,  elected  to  stand  thereon,  and  judg- 
ment was  rendered  against  them  according  to  the  prayet 
of  the  petition.  The  case  is  brought  here  upon  petition  in 
error,  questioning  the  correctness  of  the  ruling  of  the  dis- 
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trict  court  upon  the  demurrer,  and  its  judgment  upon  the 
petition. 

The  judgment  in  question  was  rendered  upon  a  promis- 
sory note  given  by  the  defendant  in  error,  which  he  claims 
was  fraudulently  procured  by  J.  A.  Huddelson  as  the 
agent  of  Anna  M.  Huddelson,  his  wife,  and  which  he 
claims  to  have  repudiated  long  before  the  action  was 
brought,  and  which  he  also  alleges  was  then  barred  by  the 
statute  of  limitations. 

That  portion  of  the  petition  which  it  is  necessary  to 
consider  in  determining  this  case  is  as  follows : 

"That  for  the  fraudulent  and  illegal  purpose  of  enforc- 
ing said  note  of  |70.60  against  this  plaintiff,  and  the  fraud- 
ulent and  illegal  purpose  of  recovering  a  judgment  against 
this  plaintiff  on  said  note,  the  defendant  J.  A.  Huddelson 
caused  said  note  to  be  indorsed  over  to  him,  without  re- 
course, by  Anna  M.  Huddelson  and  delivered  the  same  to 
the  defendants  Hess  and  Salisbury,  his  attorneys.  That 
the  defendants  Hess  and  Salisbury  then  instituted  an  ac- 
tion before  one  Fritz  Westermann,  a  justice  of  the  peace  of 
Lancaster  county,  Nebraska,  on  the  said  |70.60  note, 
against  this  plaintiff,  and  J.  A.  Huddelson  in  the  month 
of  June,  1900.  That  said  J.  A.  Huddelson  was  in  no 
manner  liable  on  said  note  and  neither  was  this  plaintiff, 
and  said  J.  A.  Huddelson  was  only  joined  as  a  defendant 
for  the  fraudulent  purpose  of  vesting  said  justice  of  the 
peace  with  apparent  jurisdiction  over  this  plaintiff.  That 
a  summons  was  thereupon  served  on  said  J.  A.  Huddelson 
in  said  action  on  the  28th  day  of  June,  1900,  and  on  the 
30th  day  of  June  a  summons  was  served  on  this  defendant 
in  Holt  county  in  said  action,  and  no  other  service  was  ever 
made  on  this  plaintiff  in  said  action  and  this  plaintiff 
never  entered  any  appearance  in  said  action.  That  said 
cause  was  tried  before  said  justice  of  the  peace  on  the  9th 
day  of  July,  1900,  and  in  his  own  behalf  and  by  the  pro* 
curement  of  the  plaintiffs  in  that  action  and  by  collusion 
with  them  the  said  J.  A.  Huddelson  falsely,  knowingly 
and  feloniously  testified  to  the  following  facts,  knowing 
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the  same  to  be  false.  That  in  the  trial  before  said  justice 
of  the  peace  said  J.  A.  Huddelson  testified  that  this  plain- 
tiflf  in  the  city  of  O'Neill,  Nebraska,  in  the  spring  of  1895, 
had  signed  a  written  agreement  extending  the  time  of  pay- 
ment of  said  note  until  the  first  day  of  October,  1895,  and 
he  further  testified  that  he  had  lost  or  mislaid  said  written 
agreement.  That  all  of  said  testimony  was  material  in 
said  action  and  was  for  the  express  purpose  of  preventing 
the  running  of  the  statute  of  limitations.  That  this  de- 
fendant never  signed  any  agreement  for  any  extension  of 
the  time  of  the  payment  of  said  note.  That  by  said  testi- 
mony the  said  court  was  imposed  upon  and  said  court  be- 
lieved the  testimony  of  said  J.  A.  Huddelson  and  thereupon 
judgment  was  entered  in  said  action  in  favor  of  Hess  and 
Salisbury  and  against  this  plaintiff,  and  J.  A.  Huddelson 
for  one  hundred  thirteen  dollars  and  sixty  cents  and  costs 
taxed  at  f  6.80.'' 

Conceding  that  the  entire  petition  states  facts  constitut- 
ing a  meritorious  defense  to  the  action  upon  the  note,  and- 
also  conceding  that  it  states  facts  constituting  a  good  plea 
in  abatement  to  the  action  as  brought  in  Lancaster  county, 
yet  we  think  the  demurrer  should  have  been  sustained. 

The  petition  states,  "This  plaintiff  never  entered  any 
appearance  in  said  action."  The  defense  of  the  statute  of 
limitations  was  therefore  waived  and  the  testimony  of  J. 
A.  Huddelson  complained  of  was  irrelevant,  did  not  bear 
upon  any  issue,  was  entirely  unneccessary  to  the  de- 
termination of  their  action,  and  cannot  be  made  the  basis 
of  an  action  to  cancel  the  judgment  as  having  been  ob- 
tained by  fraud.  There  is  no  other  allegation  that  the 
plaintiffs  in  any  manner  procured  the  judgment  by  fraud, 
except  that  the  said  J.  A.  Huddelson  was  joined  as  a  de- 
fendant for  the  fraudulent  purpose  of  allowing  the  justice 
of  the  peace  in  Lancaster  county  to  obtain  jurisdiction 
over  the  defendant  Lell. 

The  petition  shows  that  Huddelson  was  joined  as  a 
defendant  and  served  with  summons  in  Lancaster  county, 
that  the  defendant  Lell   was  served  with   summons  in 
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Holt  county,  that  judgment  was  rendered  against  both 
Huddelson  and  Lell,  and  that  the  defendant  Lell  made 
no  appearance  in  said  action.  He  could  have  appeared 
and  pleaded  that  the  action  was  not  prosecuted  in  the  name 
of  the  real  party  in  interest,  that  the  action  was  barred 
by  the  statute  of  limitations,  or  any  other  defense  to  the 
action,  and  at  the  same  time  questioned  the  jurisdiction 
of  the  court  by  proper  averments  as  to  Huddelson's  lia- 
bility, and  collusion  between  him  and  the  plaintiffs.  The 
defendant  Lell  therefore  had  a  plain,  adequate  remedy  at 
law  which  he  neglected,  but  rather  allowed  judgment  to 
go  against  him  by  default  in  an  action  wherein  the  serv- 
ice of  summons  appears  upon  the  face  of  the  record  to 
have  been  regular  and  sufficient  to  give  the  court  jurisdic- 
tion. 

The  xase  of  -Mayer  v.  Nelson^  54  Neb.,  434,  was  one 
where  a  defendant  was  served  with  summons  in  Lancaster 
county  while  attending  court  therein  in  response  to  a 
subpoena.  He  appeared  specially  challenging  the  jurisdic- 
tion of  the  court,  and  when  his  objection  to  the  jurisdic- 
tion of  the  court  was  overruled  he  failed  to  appear  further, 
but  allowed  judgment  to  go  against  him  by  default.  He 
afterward  attempted  to  restrain  its  collection  by  pro- 
ceeding in  equity,  and  this  court  dismissed  his  action 
because  "a  court  of  equity  will  not  enjoin  the  enforce- 
ment of  a  judgment  of  a  justice  of  the  peace  where  it 
appears  that  a  plain  and  adequate  remedy  existed  at  law." 
In  that  opinion  Norval^  J.,  uses  the  following  language: 

"Nelson  had  an  adequate  remedy  at  law  by  appealing 
from  the  judgment  or  prosecuting  a  petition  in  error  to 
the  district  court.  Hurlburt  v.  Pahner,  39  Neb.,  158; 
Anheuser-Busch  Brewing  Association  v.  Peterson,  41  Neb., 
897;  Dunn  v.  Haines ,  17  Neb.,  560.  The  doctrine  of  these 
cases  is  that  an  objection  to  the  jurisdiction  of  the  court 
over  the  person  is  not  waived  by  appealing  or  prosecuting 
an  error  proceeding,  and  that  the  want  of  jurisdiction, 
which  is  not  disclosed  by  the  face  of  the  record,  may  be 
set  up  by  answer.    As  a  plain  and  adequate  remedy  existed 
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at  law,  a  court  of  equity  will  not  enjoin  the  enforcement 
of  the  judgment  remlered  by  the  justice.  Ooidd  v.  Ijoiigh- 
ran,  19  Neb.,  392;  Langlcy  v.  Ashe,  38  Neb.,  53.  **  •  * 
Plaintiff  below  has  mistaken  his  remedy.  The  decree  is 
reversed  and  the  action  dismised." 

We  think  the  decision  in  that  case  is  decisive  of  the  case 
before  us,  and  that  the  demurrer  to  the  petition  is  good. 

A  case  more  exactly  in  i)oint,  perhaps,  is  ffobson  r. 
Cummins,  57  Neb.,  611,  wherein  a  petition  was  filed  ask- 
ing a  court  of  equity  to  restrain  the  collection  of  a  judg- 
ment, and  a  general  demurrer  to  the  petition  having  been 
overruled  the  defendant  elected  to  stand  and  a  decree  was 
rendered  against  him.  This  court  reversed  the  case,  and 
the  opinion  contains  the  following  language: 

"In  the  action  in  which  the  judgment  sought  to  be  en- 
joined was  rendered  Hayden  was  served  with  process  in 
Red  Willow  county,  and  summons  was  issued  to,  and  was 
served  upon,  Cummins  in  Dawson  county.  Neither  de- 
fendant appeared  in  the  action.  It  is  now  argued  that 
the  county  court  of  Red  Willow  county  did  not  acquire 
jurisdiction  over  the  person  of  Cummins,  for  the  reason 
that  Hayden  was  a  nominal  defendant  merely,  and  the 
service  of  summons  upon  him  in  the  county  in  which  the 
writ  issued  conferred  no  power  to  summon  the  other  de- 
fendant in  another  county.  The  doctrine  announced  by 
this  court  in  numerous  cases,  and  which  is  invoked  herein, 
is  that  in  a  personal  action  the  service  of  a  summons  in 
a  county  where  suit  is  brought,  on  a  nominal  defendant 
merely,  does  not  confer  authority  to  issue  summons  to 
another  countv  for  a  real  defendant.  Dunn  v.  Haines,  17 
Neb.,  560;  Cohbey  v.  Weight,  23  Neb.,  250;  Hanna  v. 
Emerson,  Talcott  &  Co.,  45  Neb.,  708.  The  rule  stated 
might  have  been  urged  in  the  county  court  of  Red  Willow 
c()u..iy  before  the  judgment  against  Cummins  was  ren- 
dered, and  if  it  had  been  shown  that  his  co-defendant, 
Hayden,  had  no  substantial  interest  in  the  subject  of  the 
suit,  but  was  merely  a  nominal  party  to  the  proceeding, 
no  judgment  could  have  been  obtained  against  Cummins. 
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*  *  *  If  there  was  collusion  or  fraud  between  the  ex- 
ecution and  judgment  plaintiff  and  Hayden,  that  was  a 
matter  which  should  have  been  made  an  issue  in  the 
county  court  of  Red  Willow  county  before  the  entry  of 
the  judgment.  The  question  is  not  now  available.  ♦  ♦  ♦ 
It  is  contended  that  the  action  brought  against  Cummins 
was  barred  by  the  statute  of  limitations.  The  defense  of 
the  statute  was  neither  interposed  by  demurrer  nor  an- 
swer, and  therefore  is  waived." 

The  case  before  us  is  ruled  by  the  cases  cited,  as  well  as 
on  principle  by  a  long  line  of  decisions  of  this  state  com- 
mencing with  Horn  v.  Queen,  4  Neb.,  108,  which  holds 
that  to  authorize  a  court  of  equity  to  grant  relief  against 
a  judgment  it  must  appear  that  the  party  seeking  relief 
has  not  been  negligent. 

In  Scofield  v.  State  National  Bank,  9  Neb.,  316,  it  is 
held,  a  petition  to  enjoin  a  judgment  must  set  forth  facts 
from  which  it  is  made  to  ai)pear,  among  other  things,  that 
the  plaintiffs  were  not  guilty  of  neglect  in  not  making 
their  defense. 

In  Young  v.  Morgan  &  Gallagher,  13  Neb.,  48,  it  is 
stated:  "The  rule  is  well  settled  that  equity  will  afford 
no  relief  against  a  judgment  to  a  party  who  has  purposely 
or  negligently  omitted  to  make  his  defense  at  law." 

In  Shufeldt  v.  Gandijy  34  Neb.,  32,  it  is  said:  "Equity 
will  not  interfere  to  relieve  a  party  who,  being  under  no 
disability,  has  failed  to  make  his  defense  at  law  on  ac- 
count of  his  own  negligence." 

In  Langley  v,  Ashe,  38  Neb.,  53,  it  is  held :  "A  petition 
in  equity  to  enjoin  the  enforcement  of  a  judgment  of  a 
justice  of  the  peace  which  does  not  aver  facts  from  which 
it  appears  (1)  that  the  plaintiff  has  a  meritorious  de- 
fense to  the  cause  of  action  on  which  the  judgment  is 
based,  and  (2)  that  his  failure  to  interpose  such  defense 
in  the  justice  court,  and  to  avail  himself  of  an  appeal  or 
proceeding  in  error,  was  not  due  to  any  neglect  or  default 
on  his  part,  does  not  state  a  cause  of  action." 

In  Norwegian  Plow  Go.  v.  Bollman,  47  Neb.,  186,  it  is 
35 
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held:  "A  court  of  equity  will  not  enjoin  a  judgment  at 
law  upon  the  ground  of  fraud  where  it  does  not  appear 
that  such  judgment  is  inequitable,  or  where  it  is  dis- 
closed that  plaintiff  has  not  exercised  due  diligence  in  the 
assertion  of  his  rights." 

In  Cleland  v.  Hamilton  Loan  &  Trust  Oo.y  55  Neb.,  13, 
it  is  said :  "A  party  seeking  relief  in  equity  from  a  judg- 
ment taken  against  him  by  default  must  exhibit  a  de- 
fense to  the  action,  and  also  show  that  the  rendition  of 
such  judgment  was  not  due  to  his  failure  to  take  such 
proper  steps  for  his  own  protection  as  an  adequate  fore- 
sight of  consequences  would  naturally  suggest." 

The  rulings  of  this  court  in  many  other  cases  are  to  the 
same  effect.  The  petition  filed  by  the  defendant  in  error 
neither  states  in  terms,  nor  shows  by  its  statement  of  fact, 
that  he  had  no  adequate  remedy  at  law,  but  on  the  contrary 
aflBirmatively  shows  that  he  had  such  remedy  and  neglected 
to  pursue  it,  and  he  is  not  entitled  to  relief  against  the 
judgment  in  question  in  a  court  of  equity  upon  the  facts 
pleaded.  Whether  the  petition  can  be  so  amended  as  to 
state  a  good  cause  of  action  for  any  relief  in  equity  we 
are  unable  to  determine. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  to  said 
court  with  directions  to  proceed  therein  in  accordance 
with  the  foregoing  opinion. 

Barnes  and  Albbet,  CO.,  concur. 

Bqversqd  with  dibbotions. 
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Adbl  S.  Curtiss^  appblleb^  V.  William  E.  McCune  bt 

AL.^  APPELLEES^  IMPLEADED  WITH  G.  W.  StULL^  AP- 
PELLANT. 

Filed  April  30,  1903.    No.  12,785. 

Commiasioner's  opinion.    Department  No.  2. 

1.  Sales:    Consent  of  Seller  and  Buyer:    Evidence.    The  consent  of 

both  the  vendor  and  the  vendee  is  essential  to  a  sale;  but  the 
consent  of  either  may  be  inferred  from  all  the  facts  and  circum- 
stances surrounding  the  transaction. 

2.  Sales:    Coupons  Sold  by  Indorsee  of  Bond:    Evidence:    Payment. 

The  facts  and  circumstances  surrounding  the  transfer  of  certain 
coupons  by  the  indorsee  of  the  bond  to  which  they  were  attached, 
examined,  and  held  to  show  a  sale  and  not  a  payment  of  such 
coupons. 

3.  Assignments:   Coupons  Assigned  to  Third  Party:    Effect  on  Mort- 

QAGE.  The  detaching  of  interest  coupons  from  a  bond  by  the 
owner  thereof  and  transferring  them  to  a  third  party,  operates 
as  an  assignment  pro  tanto  of  the  mortgage  which  secures  the 
entire  debt.  New  England  Loan  d  Trust  Co,  v.  RoMnson,  56  Neb., 
50,  76  N.  W.  Rep.,  416,  followed  and  approved. 

Error  from  the  district  court  for  Lincoln  county. 
Tried  below  before  Grimes^  J.    Reversed  xcith  directions. 

Hoagland  d  Hoagland,  for  appellant. 

The  delivery  of  the  coupon  notes  to  Stull  Brothers  was 
an  assignment  pro  tanto  of  the  mortgage.  Htudehaker 
Brothers'  Mamifdctivnng  Co,  v.  McCargur^  20  Neb.,  500; 
Todd  V.  Cremer,  36  Neb.,  430;  'Neio  England  Loan  &  Trust 
Co.  V.  Robinson^  56  Neb.,  50;  Whitney  v.  Loire^  59  Neb., 
87;  Wiltsie,  Mortgage  Foreclosures,  section  85,  p.  97; 
Burnett  v.  Hoffman^  40  Neb.,  569;  Griffith  v.  Salleng^  54 
Neb.,  362. 

Wilcox  &  Halligan  and  Reavis  d  Reavis,  contra. 

If  Stull  Brothers  intended  to  purchase  the  coupons  and 
not  pay  them,  it  was  necessary  that  this  intent  shouKl 
have  been  made  known  by  their  agent  Union  Trust  Co. 
V.  Montioello  d  P.  J.  R.  Co.,  63  N.  Y.,  311;  Cameron  v. 
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Tome,  64  Md.,  507,  2  Atl.  Rep.,  837 ;  United  Water  Works 
Go.  V  Farmers'  Loan  d  Trust  Co.,  27  C.  0.  A.,  92,  82  Fed. 
Rep.,  lU;  South  Covin-gton  &  C.  8.  R,  Go.  v.  Qest,  34  Fed. 
Rep.,  628;  United  WaUr  Works  Go.  v.  Farmers'  Loan  d 
Trust  Go.,  53  Tac.  Rep.  [Colo.],  511;  Fidelity  Ins.  Trust 
&  Safe  Deposit  Go.  v.  West  Feim.  d  S.  G.  R.  Go.,  138  Pa. 
St.,  494,  21  Atl.  Rep.,  21 ;  Haven  v  Grand  Junction  Rail- 
road d  Depot  Go.,  109  Mass.,  88;  Farmer^  Loan  d  Trust 
Go.  V.  Iowa  Water  Go.,  78  Fed.  Rep.,  881. 

Oldham^  C. 

This  cause  had  its  orij^in  in  a  suit  brought  by  Adel  S. 
Curtiss  to  foreclose  certain  tax  liens  on  a  quarter  section 
of  land  in  Lincoln  county,  Nebraska.  To  this  proceeding 
William  E.  McOune,  as  owner  of  the  equity  of  redemp- 
tion, and  H.  C.  Spaulding  and  G.  W.  Stull,  mortgagees, 
were  made  parties  defendant.  Spaulding  filed  an  answer 
and  cross-petition  alleging  that  he  had  redeemed  from  the 
tax  certificates  disclosed  in  the  petition  of  plaintiflE,  Cur- 
tiss, and  that  he  was  the  owner  of  a  principal  bond  with 
certain  interest  coupon  notes  thereon,  secured  by  a  mort- 
gage, set  forth  in  his  petition,  and  asking  for  the  fore- 
closure of  the  mortgage  securing  such  bond  and  coupons. 
G.  W.  Stull,  one  of  the  defendants,  filed  a  cross-petition 
alleging  that  he  was  the  owner  for  value  of  three  of  the 
coupon  notes  formerly  attached  to  the  principal  bond, 
owned  by  cross-petitioner  Spaulding,  and  praying  for  a 
decree  of  foreclosure  and  that  the  amount  due  on  his 
coupon  notes  be  prorated  with  the  amount  due  on  the 
principal  bond  and  coupon  notes  owned  by  cross-petitioner 
Spaulding.  The  other  defendants  named  in  the  original 
action  defaulted.  On  issues  thus  joined  between  cross- 
petitioners  Spaulding  and  Stull,  the  trial  court  found  a 
decree  in  favor  of  Spaulding  for  the  amount  of  the  tax 
lien  purchased  from  plaintiff  Curtiss,  and  the  principal 
bond  and  coupons  owned  by  Spaulding.  The  court  also 
found  tlie  amount  due  cross-petitioner  Stull  on  the  cou- 
pons owned  by  him,  and  that  they  were  a  junior  and  in- 
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ferior  lien  to  the  bond  and  coupons  held  by  cross-petitioner 
Spaulding.  From  this  decree  cross-petitioner  Stall  ap- 
peals. 

There  is  no  conflict  in  the  testimony  in  this  record. 
But  two  witnesses  testified,  and  each  by  deposition,  so 
that  in  the  consideration  of  the  evidence  the  court  below 
had  no  advantage  over  the  reviewing  court  in  determining 
questions  of  fact;  consequently  we  are  not  bound  by  any 
findings  and  will  review  the  cause  anew  in  the  light  of  the 
testimony  contained  in  the  depositions  in  the  bill  of  ex- 
ceptions. 

It  appears  from  the  evidence  that  the  bond  and  coupon 
notes  in  suit  were  executed  by  defendant  McCune  and  wife 
to  the  firm  of  StuU  Bros.,  at  Lincoln,  Nebraska,  payable  at 
the  Maverick  National  Bank,  of  Boston,  Massachusetts; 
that  after  receiving  the  bond  and  coupon  notes  attached 
thereto  Stull  Bros,  indorsed  the  bond  and  coupons  in  blank 
without  recourse,  and  forwarded  the  same  to  one  Welles,  a 
broker  in  Elmira,  New  York;  that  on  receipt  of  the  bond 
and  coupons,  Welles  negotiated  their  sale  to  the  agent 
and  business  manager  of  cross-petitioner  Spaulding,  and 
forwarded  the  proceeds  of  such  sale  to  Stull  Bros,  at 
Lincoln;  that  when  the  first  interest  coupon  matured 
Stull  Bros,  forwarded  the  amount  of  the  same  to  Welles, 
who  paid  the  coupon  with  his  individual  check  to  the 
agent  of  Spaulding  at  Elmira,  and  forwarded  it  to  Stull 
Bros.  The  same  course  was  pursued  when  the  second 
coupon  matured.  Each  of  these  coupons  were  redeemed 
from  Stull  Bros,  and  canceled  by  MeCune  the  mortgagor. 

When  the  3d,  4th  and  5th  coupons  (the  ones  in  suit) 
matured,  Stull  Bros,  each  time  forwarded  the  amount  of 
the  several  coupons  to  Welles  with  directions  to  purchase 
the  same  and  have  them  detached  and  returned  to  Stull 
Bros.  This  Welles  did,  each  time  taking  up  a  coupon  at  or 
about  the  time  of  its  maturity  with  his  individual  check 
at  Spaulding's  banking  house  in  Elmira.  These  three 
latter  coupons  were  never  redeemed  by  McCune,  but  were 
indorsed  by  Stull  Bros,  to  cross-petitioner  G.  W.  Stull. 
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There  is  no  evidence  in  the  record  showing  that  McCune 
directed  any  one  to  take  the  coupons  up  for  him,  or  that 
there  was  any  understanding  or  agreement  between  him 
and  Stull  Bros,  that  they  should  redeem  them  as  his 
agents.     The  coupons  were  received  from  Welles  in  the 
same  condition  that  they  were  in  when  sold  to  cross-peti- 
tioner Spaulding.    The  blank  indorsements  never  having 
been  filled  in  until  after  their  return  to  Stull  Bros.,  Charles 
E.  Rapelyea,  the  business  manager  of  Spaulding,  nego- 
tiated the  purchase  of  the  bond  and  testifies  that  Welles 
made  no  representation  to  him  as  to  whom  he  was  pur- 
chasing the  coupons  for,  but  that  he  supposed  that  the 
coupons  were  being  paid  by  the  mortgagor  through  the 
agency  of  Welles.    Welles  did  not  testify.    The  testimony 
was  confined  to  the  depositions  of  G.  W.  Stull  and  Charles 
E.  Rapelyea,  Spaulding's  business  manager.     Cross-peti- 
tioner Stull  says  that  Stull  Bros,  never  intended  to  pay 
any  of  the  coupons;  that  they  did  not  know  who  owned 
the  principal  bond  and  coupons,  but  remitted  to  Welles 
with  directions  to  have  the  coupons  reassigned  and  re- 
turned to  them,  in  conformity  with  their  established  cus- 
tom of  doing  business.    This  is  all  the  material  testimony 
contained  in  the  bill  of  exceptions,  and  from  this  we  must 
determine  whether  or  not  the  transaction  shows  a  pur- 
chase of  the  coupons  in  controversy  by  Stull  Bros,  through 
Welles,  or  whether  it  justified  the  supposition  of  Spauld- 
ing's    business    manager    that    as    between    Spaulding, 
Welles  and  Stull  Bros,  the  coupons  were  delivered  for 
payment  and  cancellation. 

The  first  circumstance  bearing  on  a  solution  of  this 
question  is  the  fact  that  Stull  Bros,  procured  these  cou- 
pons Avith  their  own  means  without  any  agreement  be- 
tween them  and  the  mortgagor.  The  next  circumstance 
is  that  there  was  no  obligation  on  Stull  Bros,  to  make 
these  payments  as  they  had  indorsed  the  bond  and  coupons 
without  recourse ;  and  no  claim  is  made  that  when  Welles 
sold  the  bond  he  agreed,  or  even  suggested,  that  Stull 
Bros,  would  collect  the  interest  for  the  indorsee  of  the 
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bond.  Another  thing  worthy  of  note  "is  the  fact  that  the 
coupons  were  never  presented  by  the  indorsee  at  the 
Maverick  National  Bank  for  payment.  If  this  had  been 
done  by  the  holder  of  the  bond  and  coupons  he  would 
have  been  justified  in  the  supposition  that  they  were  taken 
up  for  redemption  and  cancellation  even  though  he  had 
neglected  to  stamp  them  as  paid.  But  this  was  not  done ; 
on  the  contrary,  at  or  about  the  time  each  coupon  fell 
due,  Welles  called  at  the  place  of  business  of  the  holder 
of  the  bond  and  asked  for  the  coupon,  paid  the  amount 
due  thereon,  and  the  holder  detached  it  from  the  bond  and 
delivered  it  to  Welles  without  cancelling  it  or  directing 
that  the  coupon  should  be  canceled  or  even  asking  Welles 
whether  he  was  intending  to  pay  or  purchase  the  coupon; 
under  this  arrangement  the  holder  of  the  bond  must  have 
known  that  in  all  probability  Welles  would  circulate  the 
coupons  instead  of  cancelling  them.  And  again,  it  is 
clear  that  Stull  Bros,  intended  to  purchase  and  not  to 
pay  the  coupons.  While  it  is  undoubtedly  true,  as  con- 
tended by  counsel  for  appellee,  that  there  can  be  no  sale 
without  the  consent  of  both  the  vendor  and  the  vendee, 
yet  it  is  equally  true  that  the  consent  of  either  may  be 
inferred  from  all  the  facts  and  circumstances  surrounding 
the  transaction. 

A  transaction  attended  with  facts  and  circumstances 
very  similar  to  those  surrounding  the  case  at  bar  was  be- 
fore the  supreme  court  of  the  United  States  in  Ketchnm 
V.  Duncan^  96  U.  S.,  659,  and  in  determining  whether  the 
holder  of  the  coupons  was  entitled  as  a  purchaser  thereof 
to  prorate  on  the  sale  of  the  security  with  the  holder  of 
the  bond,  Strong,  J.,  in  delivering  the  opinion  of  the  court 
said:  "Interest-coupons  are  instruments  of  a  peculiar 
character.  The  title  to  them  passes  from  hand  to  hand  by 
mere  delivery.  A  transfer  of  possession  is  presumptively 
a  transfer  of  title.  And  especially  is  this  true  when  the 
transfer  is  made  to  one  who  is  not  a  debtor,  to  one  who 
is  under  no  obligation  to  receive  them  or  to  pay  them.  A 
holder  is  not  warranted  to  believe  that  such  a  person 
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intended  to  extinguish  the  coupons  when  he  hands  over 

the  sum  called  for  by  them  and  takes  them  into  his  pos- 
session.   It  is  not  in  accordance  with  common  experience 

for  one  man  to  pay  the  debt  of  another,  without  receiAing 
any  benefit  from  his  act.  We  cannot  close  our  eyes  to 
things  that  are  of  daily  occurrence.  It  is  within  com- 
mon knowledge  that  interest-coupons,  alike  those  that  are 
not  due  and  those  that  are  due,  are  passed  from  hand  to 
hand;  the  receiver  paying  the  amount  they  call  for,  with- 
out any  intention  on  his  part  to  extinguish  them,  and 
without  any  belief  in  the  other  party  that  they  are  ex- 
tinguished by  the  transaction.  In  such  a  case,  the  holder 
intends  to  transfer  his  title,  not  to  extinguish  the  debt.  In 
multitudes  of  cases,  coupons  are  transferred  by  persons 
who  are  not  the  owners  of  the  bonds  from  which  they 
have  been  detached.  To  hold  that  in  all  these  cases  the 
coupons  are  paid  and  extinguished,  and  not  transferred  or 
assigned,  unless  there  was  something  mare  to  show  an 
assent  of  the  person  parting  with  tlie  possession  that  they 
should  remain  alive,  and  be  available  in  the  hands  of  the 
person  to  whom  they  were  delivered,  would,  we  think, 
be  inconsistent  with  the  common  understanding  of  busi- 
ness men." 

A  number  of  cases  are  cited  by  counsel  for  appellee  to 
support  their  contention  that  the  facts  and  circumstances 
surrounding  the  instant  transaction  show  as  between 
these  cross-petitioners  a  payment  and  not  a  purchase  of 
the  coupons  in  controversy.  We  have  examined  the  cases 
cited,  but  find  that  the  underlying  facts  easily  distinguish 
each  of  them  from  the  case  at  bar;  one  of  the  leading 
cases  relied  on  is  that  of  the  Farmers^  Loan  &  Trust  Co. 
V.  Iowa  Water  Co.,  78  Fed.  Rep.,  881;  but  in  this  case 
the  holders  of  the  bond  presented  their  coupons  at  the 
place  of  payment  and  they  were  paid  by  an  agent  of  the 
debtor,  and  it  was  properly  held  that  under  such  circum- 
stances as  between  the  holder  of  the  bonds  and  the  holder 
of  the  coupons,  wiio  was  the  agent  of  the  debtor,  the 
transaction  showed  a  payment  and  not  a  purchase  of  the 
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coupons.  In  other  cases  cited,  the  evidence  showed  an 
agreement  between  the  debtor  and  a  third  person  making 
the  payment  that  such  person  should  pay  the  coupons 
when  due  and  hold  them  as  evidence  of  the  money  ad- 
vanced by  such  third  person  for  the  debtor.  So  that  none 
of  these  cases  are  determined  on  facts  similar  to  those 
surrounding  the  case  at  bar.  We  therefore  conclude  that 
the  evidence  in  this  case  shows  a  purchase  and  not  a 
payment  of  the  coupons  by  StuU  Bros.  If  we  are  correct 
in  this  conclusion  it  would  then  follow  that  the  coupons 
purchased  by  cross-petitioner  StuU  should  have  been  pro- 
rated with  the  bond  and  coupons  held  by  cross-petitioner 
Spaulding;  for  it  was  said  by  this  court  in  New  England 
Loan  d  Trust  Co,  v.  Robinson^  56  Neb.,  50,  76  N.  W.  Rep., 
415,  that  "The  detaching  of  an  interest  coupon  from  a 
bond,  by  the  owner  thereof,  and  transferring  it  to  a  third 
party,  operate  as  an  assignment  pro  tanto  of  the  mortgage 
which  secures  the  entire  debt" 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  with 
directions  to  the  trial  court  to  award  cross-petitioner 
Spaulding  a  first  lien  on  the  mortgaged  premises  for  the 
tax  certificates  purchased  from  plaintiff  Curtiss,  and  that 
the  amount  due  on  his  bond  and  coupons  be  prorated  with 
the  amount  due  on  the  coupons  of  cross-petitioner  Stull, 
on  the  residue  of  the  mortgage  security. 

Barnes  and  Pound^  CO.,  concur. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  with  directions  to  the  trial  court  to  award 
cross-petitioner  Spaulding  a  first  lien  on  the  mortgaged 
premises  for  the  tax  certificates  purchased  from  the  plain- 
tiff Curtiss,  and  that  the  amount  due  on  his  bond  and 
coupons  be  prorated  with  the  amount  due  on  the  coupons 
of  cross-petitioner  Stull,  on  the  residue  of  the  mortgage 
security. 

Reversed  with  directions. 
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A.  P.  BoviBE  V.  Michael  McCarthy. 

Fiij:d  Afbil  80,  1903.    No.  12,7^6. 
Commissioner's  opinion.    Department  No.  3. 

1.  Usury:     Notice:     Bona    Fide   Purchases:     Pleading:     Evidence: 

Bills  and  Notes.  To  avoid  a  defense  of  usury,  an  indorsee  of  a 
negotiable  note  must  plead  and  prove  that  he  took  without  notice 
of  the  usury  as  well  as  that  he  purchased  before  maturity  and 
for  a  valuable  consideration. 

2.  Pleading:    Bona  Fides:    Notice:    Instructions:    Prejudice:    Bills 

AND  Notes.  Where  no  issue  as  to  the  bona  fides,  of  the  transfer 
and  want  of  notice  on  the  part  of  the  indorsee  is  raised  by  the 
pleadings,  error  in  Instructing  the  Jury  that  a  promissory  note, 
containing  an  agreement  to  pay  exchange  on  the  principal  sum,  is 
non-negotiable,  is  without  prejudice. 

Error  from  the  district. court  for  Holt  county.  Tried 
below  before  Harrington^  J.    Affirmed. 

R.  R.  Dickson^  for  plaintiff  in  error. 

M,  F,  Harrington,  contra, 

POUND^  0. 

This  is  an  action  upon  a  promissory  note  by  an  in- 
dorsee. The  defendant  pleads  usury.  The  trial  court 
instructed  the  jury  that  the  note  was  non-negotiable  and 
submitted  the  question  of  usury  only,  refusing  an  in- 
struction, tendered  by  the  plaintiff,  in  which  the  effect 
of  purchase  in  good  faith,  for  value,  before  maturity,  was 
explained,  and  the  question  whether  the  plaintiff  so  pur- 
chased was  submitted.  We  think  the  position  taken  was 
erroneous,  since  the  sole  defect  seems  to  have  been  that 
the  note  contained  an  agreement  to  pay  exchange  on  the 
principal  sum.  Haslach  v.  Wolf,  66  Neb.,  600,  92  K  W. 
Rep.,  574.  But  it  seems  clear  that  the  error  was  without 
prejudice.  To  avoid  a  defense  of  usury,  an  indorsee  of  a 
negotiable  note  must  plead  and  prove  that  he  took  with- 
out notice  of  the  usury  as  well  as  that  he  purchased  before 
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maturity  and  for  a  valuable  consideration.  Wortendyke 
V,  Meehan^  9  Neb.,  221;  Olmsted  v.  The  New  England 
Mortgage  Security  Co.j  11  Neb.,  487;  McDonald  v.  Aufden- 
garteUy  41  Neb.,  40.  No  such  allegation  Is  to  be  found 
anywhere  in  the  plaintiff's  pleadings.  So  long  as  no 
issue  as  to  the  bona  fides  of  the  transfer  and  want  of 
notice  on  the  part  of  the  indorsee  is  raised  by  the  plead- 
ings, the  error  in  instructing  the  jury  that  the  note  was 
non-negotiable  was  without  prejudice. 

We  therefore  recommend  that  the  judgment  be  affirmed. 

DuFFiB  and  Kirkpatrick^  CO.,  concur. 

Affirmed. 


Irwin  H.  Emery  v.  David  Hanna  et  al. 

Filed  April  30,  1903.    No.  12,805. 
Commissioner's  opinion.    Department  No.  3. 

1.  Trial:    Plradinq:    Aiteb  Demukbkb:    Waiver  of  Error.    An  assign- 

ment of  error  in  overruling  a  demurrer  to  an  answer  is  not  avail- 
able where  the  plaintiff  afterwards  replied  to  the  answer. 

2.  Appeal  and  Error:   Exceptions,  Bell  of:   Contents:   Evidence.    Un- 

less there  is  a  bill  of  exceptions  containing  all  the  evidence,  this 
court  will  not  review  the  findings  of  fact  in  the.  lower  court. 

3.  Mortgages:     Foreclosure:     Agreement    to    Protect  Lien-holder: 

Sheriff's  Return.  ESvidence  tending  to  show  an  arrangement 
whereby  property  purchased  at  foreclosure  sale  by  a  prior  lien- 
holder  was  to  be  held  for  the  benefit  of  a  subsequent  lien-holder 
and  that  the  latter  afterwards  became  the  beneficial  owner  there- 
of by  a  conveyance  pursuant  to  such  arrangement,  does  not  con- 
tradict or  vary  the  sheriff's  return  setting  forth  the  sale  and  the 
sum  realized  therefrom. 

Error   from    the    district   court   for    Cherry    county. 
Tried  below  before  Wbstovbr^  J.    Affirmed. 

John  M.  Tucker,  for  plaintiff  in  error. 

A.  M.  Morrissey,  contra. 
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The  plaintiff  was  the  holder  of  a  third  lien  under  a 
decree  of  foreclosure.  Sale  was  had  pursuant  to  the  de- 
cree and  the  sheriff's  return  showed  a  small  surplus  over 
and  above  the  first  and  second  liens  for  application  upon 
the  plaintiff's  claim.  The  plaintiff  alleges  that  relying 
upon  the  sheriff's  return  he  purchased  the  second  lien, 
and  he  seeks  to  recover  the  amount  shown  by  the  return 
as  available  for  satisfaction  of  such  second  lien  and  for 
application  upon  his  third  lien.  The  answer  is,  in  sub- 
stance, that  the  property  was  purchased  by  the  holder  of 
the  first  lien  in  trust  for  the  plaintiff  under  an  agreement 
whereby  the  former  was  to  hold  it  until  the  plaintiff  paid 
him  the  amount  of  the  first  lien  and  was  then  to  turn  it 
over,  and  that  afterwards,  in  pursuance  of  such  arrange- 
ment, the  property  was  conveyed  to  a  third  person  at  the 
instance  and  request  of  plaintiff  and  is  now  held  in  trust 
for  him  by  such  third  person ;  the  plaintiff  himself  being 
in  possession  and  being  the  real  and  beneficial  owner.  It 
is  further  alleged  that  no  money  was  ever  paid,  but  that 
the  plaintiff  by  said  arrangement  obtained  credit  upon 
his  lien  for  the  amount  of  the  surplus.  A  demurrer  was 
filed  to  this  answer  and  overruled,  whereupon  the  plain- 
tiff replied.  There  was  a  verdict  and  judgment  for  the 
defendant. 

The  errors  assigned  are  that  the  court  erred  in  over- 
ruling the  demurrer,  that  the  findings  are  contrary  to 
the  evidence,  and  that  the  court  erred  in  admitting  parol 
evidence  to  contradict  or  vary  the  sheriff's  return. 

The  assignment  that  the  court  erred  in  overruling  the 
demurrer  to  the  answer  can  not  be  sustained  for  the  reason 
that  error  in  that  respect,  if  any,  was  waived  by  replying. 
Harral  v.  Oray^  10  Neb.,  at  page  188;  Dorrington  v.  Min- 
nicky  15  Neb.,  at  page  400.  There  is  no  assignment  that 
the  judgment  is  contrary  to  law  or  not  sustained  by  the 
pleadings,  and  the  sufficiency  of  the  answer  is  not  in  any 
way  presented.    No  bill  of  exceptions  was  settled,  but  in- 
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stead,  there  is  a  mere  stipulation  purporting  to  set  forth 
"the  substance"  of  the  evidence.  It  is  well  settled  that 
the  findings  of  fact  in  the  trial  coiirt  will  not  be  reviewed 
in  the  absence  of  a  bill  of  exceptions  containing  all  the 
evidence.  Faulkner  v.  Meyers,  6  Neb.,  414 ;  Aspinwall  v. 
Sabiriy  22  Neb.,  73.  If  a  material  portion  of  the  evidence 
has  been  omitted,  a  verdict  or  finding  of  fact  will  not  be 
reviewed.  Anderson  v.  Beeman^  52  Neb.,  387.  This  is 
true  even  where  the  bill  of  exceptions  purports  to  contain 
all  the  evidence,  if  there  is  a  palpable  omission.  Soott 
V.  Society  of  Russian  Israelites,  59  Neb.,  571.  In  view  of 
these  authorities,  we  can  not  be  expected  to  review  the 
findings  of  fact  upon  a  stipulation  which  goes  no  further 
than  to  state  the  substance  of  the  evidence  in  the  most 
meager  fashion. 

The  stipulation  sets  forth  that  evidence  was  introduced 
in  support  of  the  all^ations  in  the  answer  and  was  ob- 
jected to  as  incompetent  on  the  ground  that  the  sheriff's 
return  could  not  be  varied  or  contradicted  by  parol.  We 
do  not  see  any  reason  to  think  that  the  parol  evidence  rule 
is  involved  in  this  case.  The  defendant  did  not  seek  to 
impeach  or  vary  his  return  by  the  answer.  He  admitted 
that  there  had  been  a  sale  as  returned  and  that  the  amount 
set  forth  in  the  return  had  been  realized  at  such  sale. 
Admitting  this,  he  pleaded  and  sought  to  show  an  ar- 
rangement between  the  plaintiff  and  the  prior  lien-holder 
whereby,  in  effect,  the  plaintiff  received  credit  upon  his 
lien  for  the  proceeds  in  excess  of  the  prior  liens.  So  far 
as  the  answer  discloses,  the  defendant's  case  was  that 
plaintiff  had  been  paid,  not  that  the  amount  returned  had 
not  been  realized  at  the  sale. 

We  therefore  recommend  that  the  judgment  be  afKrmed. 

Dufhb  and  Kirkpatbick^  CO.,  concur. 

Affirmed. 
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PBTBB  ANDBKSON  ETT  ALu  v.  NeLS  p.  HATJCi. 

Filed  Afbil  80,  1903.    No.  12,810. 

Commissioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:    Pleadtnos  Joint:    Prejudice:    New  Trial.  Mo- 

tion FOR.  "Where  two  defendants  join  in  a  motion  for  a  new 
trial,  and  also  file  a  Joint  petition  in  error  in  this  court,  the  Judg- 
ment will  be  affirmed  unless  the  record  discloses  error  prejudicial 
to  both."  Brong  v.  Spence,  56  Neb.,  638,  77  N.  W.  Rep.,  54,  fol- 
lowed and  approved. 

2.  Bills  and  Notes:    Guaranty:    Liabilitt  of  Guarantor.     The  lia- 

bility of  a  guarantor  is  separate  and  distinct  from  that  of  the 
makers  and  sureties  on  a  promissory  note. 

3.  Mortgages:    Foreclosure:    Guaranty:    Evidence  Sufficient.    Evi- 

dence examined,  and  held  sufficient  to  support  the  Judgment  of 
the  trial  court. 

Error  from  the  district  court  for  Saunders  county. 
Tried  below  before  Sornborgbxe,  J.    Affirmed. 

V.  L.  EoAvthome  and  John  H.  Barry,  for  plaintiffs  in 
error. 

E.  E.  Oood  and  O.  W.  Simpson^  contra. 

Oldham,  C. 

This  was  an  action  instituted  by  Nels  P.  Hall  to  fore- 
close a  real  estate  mortgage,  executed  by  Peter  Anderson 
and  Rosa  Anderson  his  wife.  There  was  a  decree  of  fore- 
closure in  the  court  below,  from  which  defendants  bring 
error  to  this  court.  A  joint  motion  for  a  new  trial  was 
filed  in  the  court  below  by  these  defendants  and  they  both 
join  in  the  petition  in  error  filed  in  this  court 

The  facts  involved  in  this  controversy  are  substan- 
tially a«  follows:  For  many  years  prior  to  1894,  plain- 
tiff Hall  had  been  a  resident  of  Saunders  county,  and  de- 
fendant Peter  Anderson  had  been  his  agent  loaning  his 
money  and  having  custody  of  his  securities.  Sometime 
before  1894,  Hall  returned  to  his  native  land  in  Sweden. 
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After  Hall's  return  to  Sweden,  Anderson  continued  as  his 
agent  in  loaning  money  and  collecting  interest  and  prin- 
cipal due  on  the  loans.  Sometime  during  the  existence 
of  this  agency,  Anderson  loaned  himself  f  1,200  of  Hall's 
money,  and  executed  a  note  from  himself  and  wife  to  Hall, 
secured  by  mortgage  on  Anderson's  homestead  in  Wahoo. 
The  note  and  mortgage  were  each  dated  January  13,  1894, 
but  were  not  acknowledged  by  Anderson  and  wife  until 
November  14,  1896.  In  the  fall  of  1896,  Hall  returned  to 
Saunders  county  and  remained  there  until  March,  1897, 
when  he  again  went  to  Sweden.  When  Hall  checked  up 
his  account  with  Anderson,  he  received  from  him  all  notes 
and  securities  in  his  hands,  except  the  mortgage  in  con- 
troversy, and  arranged  to  have  his  business  conducted 
by  another  agent  in  Saunders  county  after  his  return  to 
Sweden. 

Anderson  presented  the  note  and  mortgage  to  Hall  in 
payment  of  his  obligation.  It  appears  that  Hall  objected 
to  the  sufficiency  of  the  surety  on  the  note,  and  that  An- 
derson agreed  to  get  a  guarantor  on  the  note,  which  he 
accordingly  did.  He  then  returned  the  note,  with  a  con- 
tract of  guaranty  by  N.  B.  Berggren  on  the  same,  to  Hall, 
who  accepted  it  and  directed  Anderson  to  have  the  mort- 
gage recorded  and  delivered  to  his  new  agent  at  Mead, 
Nebraska.  Anderson  accordingly  filed  the  mortgage  for 
record  and  after  it  was  recorded  delivered  it  by  mail  to 
Hall's  agent  at  Mead.  Subsequently  the  note  and  mort- 
gage were  delivered  by  Hall's  agent  to  his  attorneys  and 
this  cause  of  action  was  instituted  for  the  foreclosure  of 
the  mortgage. 

At  the  trial  of  the  cause  one  of  Hall's  attorneys  tes- 
tified that  after  the  note  and  mortgage  came  into  his  pos- 
session he  had  a  conversation  with  Anderson  in  which 
Anderson  said  that  no  action  at  law  had  ever  been  in- 
stituted on  the  note.  This  conversation  was  not  denied 
and  was  all  the  proof  offered  to  make  a  prima  facie  show- 
ing that  no  action  at  law  had  been  instituted.  The  ques- 
tion as  to  the  want  of  proof  of  no  action  at  law  is  relied 
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upon  by  counsel  for  plaintiff  in  error  as  a  sufficient  ground 
for  a  reversal  of  the  judgment.  It  seems  to  us  that  this 
was  a  sufficient  priwi-a-  facie  shoxiing;  certainly  it  was  so 
as  against  Peter  Anderson,  and  if  it  was  the  mife  is  fore- 
closed from  complaining  that  the  showing  was  not  suffi- 
cient as  to  her  by  joining  ^ith  her  husband  in  the  motion 
for  a  new  trial  and  the  petition  in  error. 

In  Brong  v.  Spcnee,  56  Neb.,  638,  77  N.  W.  Rep.,  54,  the 
rule  is  laid  down  that  *' Where  two  defendants  join  in  a 
motion  for  a  new  trial,  and  also  file  a  joint  petition  in 
error  in  this  court,  the  judgment  \vill  be  affirmed  unless 
the  record  discloses  error  prejudicial  to  both." 

The  next  question  urged  is  that  Rosa  Anderson  was 
released  from  both  the  note  and  mortgage  by  the  action 
of  Peter  Anderson  and  plaintiflE  Hall,  in  having  a  con- 
tract of  guaranty  added  to  the  note  without  her  knowl- 
edge or  consent.  In  the  first  place  there  is  nothing  in 
this  contention  as  a  legal  proposition,  because  the  con- 
tract of  guaranty  is  a  separate  and  independent  liability 
distinct  from  any  existing  in  favor  of  the  holder  of  the 
note  against  the  maker  and  surety  thereon,  and  the  guar- 
antor can  not  be  sued  jointly  T\ith  the  maker  and  surety 
on  the  note.  Motcery  v.  Mast  d  Co.,  9  Neb.,  445 ;  Barry 
V.  Wachosky,  57  Neb.,  534,  77  N.  W.  Rep.,  1080.  And 
again,  Mrs.  Anderson  is  in  no  position  to  urge  this  de- 
fense in  her  own  favor,  even  if  it  existed,  on  account  of 
having  joined  with  her  husband  in  the  motion  for  a  new 
trial  and  petition  in  error. 

The  only  other  question  urged  in  the  brief  of  plaintiff  in 
error  is  that  the  evidence  fails  to  show  that  there  was  a 
delivery  of  the  mortgage  to  Hall  after  its  execution  and 
recording.  We  have  examined  the  record  and  find  it  to  be 
as  before  set  out  in  this  opinion;  consequently  as  a  mat- 
ter of  fact  there  is  nothing  in  this  contention. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Pound^  CO.,  concur. 

Affibmedl 
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Oeorob  p.  Walmjb  ett  Aii.  v.  Luoibn  DERAjn[;E:An. 

Filed  Apbil  30,  1903.    No.  12,830. 
CommlBsloOier's  opinion.    Department  No.  1. 

1.  Attachment:    Action  on  Bond:    Pleading  Damages  and  Patment: 

DnoEGTiNo  Vebdiot.  The  fact  that  plaintiff  In  a  suit  on  an  attach- 
ment undertaking  did  not  in  terms  allege  that  the  damages  for 
which  he  sued  were  unpaid,  where  defendants  answered  denying 
the  damages  and  the  cause  of  action,  and  setting  up  offsets,  and 
allege  no  payment,  and  where  the  eyldence  shows  throughout 
that  damages  have  always  been  denied  and  are  unpaid,  does  not 
entitle  the  defendant  to  an  instruction  for  a  verdict  or  to  a  Judg- 
ment upon  the  pleadings. 

2.  Attachment:     Wrongful:     EymENCE    Sufficient.     Byidence   held 

sufficient  to  sustain  a  finding  that  the  attachment  was  wrongfully 
issued. 

8.  Attachment:  Action  on  Bond:  Payment:  Ptaading:  Evidenob. 
Payment  is  a  defense  which  must  be  alleged  and  proved  in  an 
action  on  a:n  attachment  undertaking. 

4.  Attachment:   Action  on  Bond:    Evidence:   Admissibiutt  of  Undeb- 

TAKiNG.  An  attachment  undertaking  in  the  body  of  which  de- 
fendants' names  appear  as  obligors  is  admissible  in  evidence  al- 
though at  the  bottom  api>ears  the  name  of  a  banking  company  of 
which  they  were  respectively  president  and  cashier,  with  a  pen- 
mark  erasure  through  it  and  the  appearance  that  "by"  had  origi- 
nally been  written  before  each  of  their  names,  and  "Pres."  after 
one  and  "cashier"  after  the  other. 

5.  Attachment:    Action  oi9  Bond:    Altera tions:    Findings:    Evidence 

Sufficient.  Evidence  held  to  sustain  the  finding  that  the  altera- 
tions were  made  by  the  purported  signers  before  delivery. 

6.  Attachment:    Action  on  Bond:    Parties:    Description:    Evidence. 

Where  it  is  alleged  and  sufficiently  appears  that  the  plaintiff  in 
the  suit  on  the  attachment  undertaking,  who  is  there  named  as 
"Lucien,"  is  the  real  defendant  and  the  one  whose  property  was 
seized  under  the  attachment,  it  is  not  sufficient  ground  for  reject- 
ing the  evidence  of  the  record  in  the  attachment  case  that  defend- 
ant is  therein  designated  as  "Lewis,"  the  evidence  in  the  present 
case  showing  that  he  is  known  as  "Luclen,"  "Lewis,"  and  "Lew." 

7.  Set-oif  and  Counter-claim:    Pleading.    An  item  of  offset  not  pleaded 

cannot  be  recovered  for. 

8.  Attachment:   Action  on  Bond:    iNaTBucTiONS  Approved.    Certain  in- 

structions examined  and  held  not  open  to  the  objections  raised 
against  them. 

36 
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9.  Attachment:  Acnoir  on  Bond:  Principal  jlnd  Subett:  Skt-off  and 
CouNTEB-cxAiM.  Sureties  on  an  attachment  undertaking  allowed 
the  benefit  of  legal  offsets  held  by  their  principal,  who  was  not 
a  party  to  the  action  against  plaintiff,  the  principal  assenting  to 
such  defense  and  assisting  in  presenting  it. 

Error  from  the  district  court  for  Daves  county. 
Tried  below  before  Westover^  J.    Affirmed. 

Allen  G.  Fisher^  for  plaintiffs  in  error. 

Albert  W.  Cntes  and  W.  H,  Fanning^  contra. 

Hastings^  C. 

William  E.  Alexander  and  George  P.  Waller,  as  plain- 
tiffs in  error,  severally  present  their  petition  alleging 
error  in  a  judgment  of  the  district  court  for  Dawes  county 
in  eleven  particulars,  in  the  fourth  of  which  there  are 
twenly-one  items,  in  the  seventh  of  which  there  are  twenty- 
four  items,  in  the  eighth  of  which  there  are  twenty-five 
items,  and  in  the  ninth  nine  items  and  in  the  eleventh 
twenty-four  items.  The  case  is  here  for  the  second  time, 
having  been  passed  upon  under  the  title  of  Jandt  v.  Deran- 
leaUy  57  Neb.,  497,  and  is  itself  an  outgrowth  of  the  case 
whose  final  judgment  was  affirmed  in  Ucranlieu  v.  Jandt, 
37  Neb.,  532.  At  the  former  hearing  the  court  expressed 
the  opinion  that  the  record  was  a  revelation  as  to  the 
number  of  objections  and  exceptions  which  by  industry 
could  be  crowded  into  a  moderate  sized  record.  The  pres- 
ent one  is  like  unto  it 

It  is  not  necessary,  however,  to  examine  all  of  the  points 
raised  in  the  petition  in  error.  Only  a  comparatively  few 
of  them  are  discussed  in  the  brief.  The  first  one  argued 
is  that  the  petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Counsel  for  the  plaintiffs  in 
error  says  that  this  point  was  raised  at  the  beginning  of 
the  trial.  Counsel  for  the  defendant  says  it  was  not  men- 
tioned until  the  plaintiff  had  rested  his  case,  and  then 
in  a  motion  for  a  verdict,  and  was  then  not  argued  nor  ' 
discussed  plainly  enough  so  that  the  particular  defect  was 
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pointed  out  and  neither  counsel  nor  the  court  learned  of 
it  until  the  argument  on  the  motion  for  a  new  trial. 

No  such  objection  appears  at  the  beginning  of  the  trial. 
We  do  not  find  any  objection  to  the  sufficiency  of  the  peti- 
tion until  plaintiff  rested,  when,  among  the  grounds  for 
asking  a  direction  of  the  verdict  in  defendants'  favor,  it 
is  said  that  the  petition  does  not  allege  any  breach  of  the 
condition  of  the  attachment  undertaking  which  is  the 
foundation  of  the  action,  does  not  allege  any  demand  or 
failure  to  pay  damages  nor  that  the  attachment  was 
wrongfully  issued  nor  without  probable  cause;  alleges 
no  failure  to  return  the  property;  no  demand  by  plaintiff 
for  it,  and  does  allege  a  conversion  by  the  original  plain- 
tiff, Jandt.  The  motion  for  new  trial  also  states  as  its 
first  ground  that  no  cause  of  action  is  alleged  in  the  peti- 
tion. A  motion  was  made  subsequent  to  the  verdict  for  a 
judgment  in  their  favor  by  each  of  the  defendants  on  the 
ground  that  the  pleadings  showed  no  cause  of  action 
against  them,  and  the  overruling  of  these  motions  is  al- 
leged for  error. 

The  first  complaint  against  the  petition  is  that  it  does 
not  show  a  wrongful  issuance  of  the  attachment.  The  peti- 
tion does  allege,  paragraph  three,  that  "Jandt  wrongfully 
sued  out  in  said  action  his  certain  order  of  attachment 
against  said  plaintiff"  and  caused  it  to  be  levied  on  the 
latter's  property,  which  is  described.  We  think,  in  the 
absence  of  any  motion  to  make  more  specific,  and  after 
verdict,  that  this  is  a  sufficient  allegation  of  a  wrongful 
attachment 

It  is  next  complained  that  the  petition  does  not  show 
that  the  original  action  was  one  in  which  a  writ  of  attach- 
ment might  issue,  nor  that  the  evidence  in  it  disclosed 
any  ground  for  the  attachment,  nor  that  the  undertaking 
was  filed  before  the  issuance  of  the  writ.  None  of  these 
objections  strike  us  as  fatal,  for  it  is  alleged  that  the 
undertaking  in  question,  which  is  set  out  in  Itwc  verha, 
was  executed  and  delivered  for  the  purpose  of  procuring 
the  attachment 
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It  is  also  complained  because  the  undertaking  runs  to 
"Lewis"  Deranleau  instead  of  "Lucien."  It,  however,  is 
suflSciently  and  clearly  alleged  that  the  undertaking  was 
given  to  procure  an  attachment  against  the  plaintiff  and 
that  the  writ  was  levied  upon  his  property.  It  seems  to 
have  been  don^  under  a  mistake  as  to  his  given  name 
which  was  never  rectified  in  that  action.  The  undertaking 
in  fact  described  the  action  as  against  "Lewis"  Deranleau 
and  runs  to  ".said  defendant."  His  identity  is  clearly  es- 
tablished. 

It  is  next  complained  that  it  nowhere  alleged  that  dam- 
ages have  not  been  paid,  and  the  condition  of  the  under- 
4:aking  is  simply  "that  the  plaintiff  shall  pay  the  said  de- 
fendant all  damages  ♦  ♦  ♦  which  he  may  sustain  by 
reason  of  the  attachment  in  this  action  if  the  order  there- 
for be  wrongfully  obtained."  This  condition  is  in  ac- 
cordance with  the  statute  and  it  is  true  that  there  is  no 
allegation  in  express  terms  that  these  damages  have  not 
been  paid.  There  is  an  allegation  that  the  att4ichment 
was  dissolved  and  the  property  released;  an  allegation 
that  the  property  w^as  not  returned  as  it  was  ordered  to 
be  done,  but  was  sold  and  converted  by  Jandt  to  his  own 
use;  an  allegation  of  the  value  of  the  property;  an  allega- 
tion of  damages  by  reason  of  costs,  attorney  fees,  loss  of 
proi>erty,  trouble  and  annoyance  to  the  total  amount  of 
|1,012,  the  penalty  in  the  undertaking,  but  there  is  no 
allegation  of  non-payment  of  these  damages,  and,  there- 
fore, defendants  claim,  no  allegation  of  any  breach  of  the 
condition  of  the  undertaking. 

Plaintiff's  counsel  concede  that  this  is  the  condition  of 
the  pleading,  but  urge  that  the  pleading  as  a  whole  suf- 
ficiently indicates  the  non-payment;  that  it  is  still  more 
strongly  indicated  by  the  answers  which  must  be  taken 
to  supplement  the  petition;  that  payment  is  a  matter  of 
defense  which  must  be  pleaded;  that  after  the  defect  was 
called  to  counsel's  attention  in  the  motion  for  a  new  trial, 
application  was  made  for  leave  to  amend  in  accordance 
with  the  evidence,  which  was  refused,  and  such  refusal 
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was  an  abuse  of  discretion  by  the  trial  court  for  which 
plaintiff  should  not  be  compelled  to  suffer. 

Barr  v.  Ward^  36  Neb.,  905,  is  cited  by  both  parties.  It 
does  not  seem,  however,  to  have  any  direct  bearing  upon 
the  particular  question  here,  namely,  the  necessity  to  al- 
lege that  these  damages  are  unpaid  in  order  to  establish  a 
breach  of  the  condition  of  the  bond.  The  answers,  how- 
ever, allege  a  recovery  of  judgment  by  Jandt  in  the  original 
action,  and  also  allege  another  judgment  obtained  by  him 
against  the  plaintiff  for  supreme  court  costs  arising  out 
of  the  litigation,  both  of  which  are  asked  to  be  offset 
against  the  claim  for  damages,  and  we  think  the  pleadings, 
taken  as  a  whole,  sufficiently  indicate  that  these  damages 
are  unpaid,  and  we  also  think  that  in  this  case,  as  in  others, 
payment  is  a  defense  and  should  be  pleaded  if  it  is 
claimed. 

The  obligation  of  the  bond  is  for  the  payment  of  dam- 
ages. The  liability  upon  it  occurs  when  the  damages  ac- 
crue, and  the  liability  upon  the  bond  is  shown  when  the 
damages  are  proven,  and  we  think  the  burden  of  pleading 
and  establishing  any  discharge  of  that  liability  rests  upon 
the  defendants.  The  Nebraska  cases,  Clark  v.  Mullen^  16 
Neb.,  481;  Gulhertson  Irrigating  d  Water-Power  Co.  v. 
Cox^  52  Neb.,  684 ;  Ashland  Land  &  lAve-Stock  Co.  v.  May, 
51  Neb.,  474;  Van  Btiskirk  v.  Chandler^  18  Neb.,  584; 
Cody  V.  South  Omaha  National  BanJc,  46  Neb.,  756,  in 
which  it  is  held  that  the  defense  of  payment  must  be 
pleaded,  and,  if  denied,  proved,  are,  it  is  true,  all  upon 
promissory  notes  or  simple  contract  debts ;  but  it  is  hard 
to  see  why  the  same  rule  should  not  be  applied  to  the  lia- 
bility upon  the  bond  in  this  case,  especially  in  view  of  the 
fact  that  offsets  are  pleaded.  If  necessary  an  amend- 
ment in  accordance  with  the  evidence  should  have  been 
allowed. 

It  is  also  complained  that  no  demand  for  the  property 
is  alleged.  It  is  also  alleged  in  the  petition  that  the  de- 
fendant Jandt  had  refused  to  return  the  property  and 
had  converted  it  to  his  own  use.    Probably  this  was  un- 
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necessary^^  the  real  obligation  of  the  bond  being  to  pay 
damages  and  an  obligation  resting  against  the  defendants 
when  it  is  shown  that  damages  have  been  sustained  by 
reason  of  the  attachment  writ  being  wrongful.  We  think 
no  demand  w^as  needed. 

It  is  complained  that  there  is  no  allegation  that  attor- 
ney fees,  which  are  asked  as  an  element  of  damages,  have 
been  paid.  No  authorities  are  cited  for  this  proposition 
and  it  seems  to  be  against  the  holding  in  Raymond  Bros. 
V.  Oreen  &  Co.y  12  Neb.,  at  page  220,  and  other  holdings 
of  this  court  to  the  effect  that  a  subsisting  liability  for 
reasonable  attorney  fees  will  support  a  claim  for  their 
recovery  even  if  they  have  not  been  paid,  where  such  lia- 
bility .was  caused  by  defendant's  wrongful  act 

It  is  thought  that  there  was  no  error  on  the  part  of  the 
trial  court  in  refusing  to  hold  that  no  cause  of  ajction  ap- 
pears in  these  pleadings. 

The  claim  that  there  is  no  prima  facie  case  made  upon 
the  evidence  must  also  be  considered.  The  claim  rests 
on  the  proposition  that  the  order  of  attajchment  was  as- 
sailed for  irregularities  as  well  as  upon  its  merits,  and 
the  dissolution  of  the  attachment  upon  that  ground  is 
therefore  not  conclusive  as  to  whether  or  not  it  was  wrong- 
fully issued,  and  that  the  proof  taken  in  this  action  is  not 
sufficient  to  show  that  it  was  wrongfully  issued. 

Pages  8  to  17,  inclusive,  of  defendant's  brief  are  oc- 
cupied vdth  a  statement  and  analysis  of  the  evidence. 
The  plaintiflf  does  not  take  the  trouble,  so  far  as  we  can 
discover,  to  mention  this  contention  in  his  brief.  An  in- 
spection of  the  testimony  shows  that  Deranleau  denies 
in  emphatic  terms  the  disposition  of  any  property  or  the 
removal  of  any  property  with  intention  to  defraud  his 
creditors ;  that  Mrs.  Deranleau  filed  her  affidavit  denying 
the  grounds  of  attachment  and  setting  up  her  own  personal 
knowledge  of  the  business  as  clerk  and  bookkeeper  for 
her  husband.  We  find  absolutely  nothing  in  the  record 
in  the  way  of  support  for  the  attachment  except  the  fact 
that  Deranleau,  with  the  full  knowledge  of  Jandt,  and 
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without  objection,  took  his  tools  and  teams,  first  to  Buf- 
falo Gap,  then  to  Randolph,  Nebraska,  and  then  to  Her- 
shey,  Wisconsin,  to  engage  in  "railroad  work  at  those 
places.  So  far  as  the  record  shows  no  attempt  was  made 
to  support  the  affidavit  in  attachment  after  its  allegations 
were  denied  by  Mrs.  Deranleau. 

The  burden  of  proof  was  on  the  attaching  plaintiff 
Jandt,  to  support  his  alleged  grounds  of  attachment  when 
they  were  denied,  but,  so  far  as  it  appears,  he  did  not  do 
so.  It  is  true  that  the  attachment  was  sustained  in  the 
county  court  but  it  was  dissolved  on  proceedings  in  error 
by  the  district  court.  It  is  true  that  it  was  attacked  for 
irregularities  in  several  particulars,  as  well  as  on  the 
ground  that  the  affidavit  was  untrue.  The  latter  ground, 
however,  was  in  itself  ample  to  dissolve  the  attachment 
after  its  grounds  were  denied  and  unsupported.  The 
evidence  seems  ample  to  uphold  a  verdict  that  the  attach- 
ment was  wrongfully  issued  because  its  grounds  were 
untrue. 

The  next  complaint  is  as  to  erasures  in  the  undertaking. 
It  purports  to  be  executed  by  tlie  defendants  Waller  and 
Alexander.  Above  their  names  is  "Crawford  Banking 
Company."  Through  this  a  line  has  been  drawn  with  a 
pen  and  following  are  defendants'  names.  Apparently 
"by"  was  written  before  each  of  these  names  and  "Pres." 
after  one  and  "Cashier"  after  tlie  other,  but  these  words 
have  been  erased.  The  undertaking  stands  with  the  names 
of  George  P.  Waller  and  W.  E.  Alexander  written  in  the 
body  as  sureties  and  signed  by  them.  It  is  claimed  that  in 
this  condition  the  paper  was  inadmissible  in  evidence,  and 
Oliver  &  Co.  v.  Hauley,  5  Neb.,  439;  Hagler  v.  f<tat€,  31 
Neb.,  at  page  148;  Kime  v,  Jcsse^  52  Neb.,  606,  and 
Schlageck  v.  Widhalmj  59  Neb.,  541,  are  cited  in  support 
of  this  position.  The  first  case  was  reversed  because  the 
court  instructed  the  jury  to  find  for  defendant  if  they 
found  a  certain  alteration  to  be  material.  Materiality  is 
a  question  of  law  for  the  court.  The  second  one  is  simply 
a  holding  that  a  material  alteration  after  signature  and 
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before  delivery  avoids  a  bond  as  to  each  signer  who  does 
not  ratify  the  change.  Kimc  i>.  Jesse  was  a  holding  that 
the  alteration  in  a  mortgage  alleged  was  a  material  one 
and  would  avoid  it,  and  as  this  appeared  from  the  petition, 
the  judgment  upon  the  pleadings  that  it  was  void  was 
affirmed.  iSchlageck  v,  Wklhahn  affirmed  a  judgment  ren- 
dered upon  special  findings  to  the  effect  that,  after  the  ex- 
ecution of  the  bond  which  was  the  foundation  of  the  ac- 
tion, its  penalty  was  altered  and  without  the  assent  of  the 
obligor  and  obligee.  This  was  held  not  to  avoid  the  bond, 
but  judgment  for  defendants  was  affirmed  because  it  also 
appeared  that  they  had  sued  on  the  bond  in  its  altered 
form  and  the  undisputed  evidence  showed  that  the  alter- 
ation was  made  before  its  approval  by  the  justice  and 
^nth  notice  to  him.  We  find  nothing  in  these  cases  to 
indicate  that  the  undertaking  here  sued  upon  should 
not  have  been  submitted  to  the  jury,  and  the  evidence 
taken  in  reference  to  the  time  and  authority  of  the  alter- 
ations. 

The  decisions  in  this  state  have  varfed  verv  much  as  to 
the  presumption  and  burden  of  proof  in  cases  of  altera- 
tions of  instruments,  but  we  are  not  informed  that  there 
has  been  any  change  since  the  holding  of  Dorsey  v^  Con- 
rad^ 49  Neb.,  443,  that  an  instrument  materially  and  ob- 
viously altered  may  go  in  evidence  in  the  first  instance, 
leaving  the  parties  to  such  explanation  as  they  may  choose 
to  offer,  overruling  Johnson  v.  First  National  Bank,  28 
Neb.,  792,  and  Conrcainp  v,  Weher^  39  Neb.,  at  page  538. 
Dorsey  v.  Conrad  seems  to  be  approved  in  McCIintock  v. 
i^tate  Bank  of  Table  Rock,  52  Neb.,  130. 

We  think  there  was  no  error  in  admitting  the  undertak- 
ing. It  is  true  that  one  of  the  signers  testified  that  when 
he  signed  this  undertaking  there  was  no  line  drawn 
through  the  name  "Crawford  Banking  Company,''  and 
that  he  never  authorized  the  change,  but  his  statement  of 
the  circumstances  of  the  execution  of  the  paper  is  opposed 
in  many  particulars  to  the  evidence  given  at  the  trial. 
The  fact  that  the  undertaking  purports  to  be  that  of  the 
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two  indiyidaaLs,  and  not  of  the  banking  company,  and 
the  fact  that  it  was  given  nnder  leave  of  county  court  to 
amend  the  undertaking  after  one  executed  by  the  Craw- 
ford Banking  Company  had  been  objected  to,  seem  BufSL- 
cient  to  sustain  the  verdict  of  the  jury  so  far  as  the  execu- 
tion of  this  undertaking  is  concerned. 

It  is  claimed  that  the  undertaking  was  not  given  for  a 
sufficient  consideration.  The  record  of  the  county  judge 
shows  tliat  leave  was  given  to  file  an  amended  one.  It 
shows  that  the  one  executed  first  was  solely  by  the  Craw- 
ford Banking  Company  and,  therefore,  presumably  ultra 
vires.  It  shows  an  objection  on  that  ground  and  leave  to 
amend.  This  additional  bond  is  an  amendment  given  to 
sustain  the  attachment  and  would  have  a  sufficient  con- 
sideration in  the  retaining  of  the  property  for  whose  hold- 
ing it  was  given. 

It  is  further  complained  that  there  was  error  in  ad- 
mitting any  of  the  county  court  records  for  the  reason  that 
the  defendant  in  that  case  is  named  as  ^^Lewis"  Deranleau, 
and  this  action  is  brought  by  "Lucien/'  but  the  evidence 
abundantly  shows,  as  the  petition  alleges,  that  the  present 
plaintiff  was  the  defendant  in  the  attachment ;  that  it  was 
his  property  which  was  taken  and  he  testifies  that  he  is 
known  as  "Lewis,"  "Lucien"  and  "Lew"  Deranleau.  The 
undertaking  runs  to  the  said  defendant  and,  as  before 
stated,  we  think  there  is  no  doubt  of  his  identity  with  the 
present  plaintiff. 

Complaint  is  made  of  the  refusal  to  i)ermit  the  de- 
fendants to  prove  a  recovery  of  judgment  for  costs  in  the 
sum  of  f  106  on  the  former  reversal  of  the  present  case.  It 
is  impossible  to  see  how  this  can  be  prejudicial,  as  the 
settlement  of  such  costs  would  be  an  inevitable  incident 
of  the  settlement  of  the  judgment  in  plaintiff's  favor  if  it 
is  affirmed,  but  we  do  not  find  any  such  item  pleaded  in 
the  answer. 

Complaint  is  made  of  instruction  one  because  it  as- 
sumes that  Lucien  Deranleau  was  defendant  in  the  at- 
tachment suit    As  above  suggested,  we  think  the  evidence 
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is  such  as  to  entirely  warrant  the  court  in  making  such 
an  assumption.  The  complaint  made  to  instruction  four 
on  the  same  ground  is  not  of  any  better  merit 

Complaint  is  made  as  to  instruction  numbered  two  be- 
cause it  tells  the  jury  that  the  defendants  in  their  answer 
say  that  they  "executed"  the  undertaking  as  president 
and  cashier  of  the  Crawford  Banking  Company,  as  the 
act  of  said  cori)oration  and  for  no  other  purposa  The 
point  is  urged  that  in  their  answer  they  admit  "the  sign- 
ing but  in  a  different  shape  and  condition."  An  examina- 
tion of  the  answer  shows  that  the  trial  court  was  literally 
correct  and  the  admission  is  that  they  "executed"  as  is 
stated  in  the  instruction. 

Complaint  is  made  of  instruction  numbered  five  be- 
cause it  does  not  "require  to  be  proved,  as  directed  in 
the  former  decision  of  this  court,  that  the  attachment  was 
dissolved  because  the  court  found  that  it  was  issued  be- 
cause the  grounds  were  untrue  and  did  not  exist."  The 
trial  court,  however,  did  instruct  the  jury  that  they  must 
find  that  the  attachment  was  wrongfully  issued  and  that 
the  grounds  stated  in  the  affidavit  for  it  did  not  exist  and 
were  untrue,  and  in  this,  we  think,  did  follow  the  ruling 
of  this  court 

As  stated  at  the  beginning,  the  plaintiff  also  has  filed 
a  petition  in  error  asking  that  Jandt's  judgment  against 
Deranleau  with  costs,  which  were  allowed  as  an  offset  to 
plaintiff's  claim,  be  stricken  out  and  judgment  entered 
for  the  full  amount  of  damages  found.  The  only  reason 
assigned  for  such  action  is  that  the  judgment  was  in  favor 
of  Jandt  and  that  he  is  not  a  party  to  this  proceeding. 
We  think,  however,  that  the  plaintiff  can  not  recover  from 
the  sureties  any  more  than  what  is  due  him  from  the 
principal,  and  if  these  judgments  are  a  legal  offset  to  his 
claim  against  Jandt  they  operate  to  reduce  by  so  much 
his  right  of  recovery  against  these  sureties;  that  is  to  say, 
his  damages  by  reason  of  this  attachment  are  to  be  re- 
duced by  the  amount  of  his  legally  ascertained  indebt- 
edness on  the  original  action  to  the  principal.    Van  Ettcn 


Vol.  4]  JANUARY  TERM,  1903.  507 

Baling  V.  Estate  of  Sailng. 

V.  Kosters,  48  STeb.,  at  page  154;  Raymo::d  Bros.  v.  Oreen 
d  Co.,  12  Neb.,  215. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

KiRKPATRiCK^  C,  concurs. 

Affirmed. 


BuMSBY  Baling  v.  The  Estate  of  Cathemnb  Saung^ 

Deceased. 

F£LBa>  April  30,  1903.    No.  12,841. 

Commisslcm.er's  opinion.    Department  No.  1. 

Appeal  and  Error:  New  Trial,  Motion  von:  Faxlxjrk  to  File.  Where 
no  motion  for  a  new  trial  is  filed  in  the  court  below,  the  action  of 
the  trial  judge  in  admitting  and  excluding  evidence  will  not  be 
reviewed  by  this  court. 

Error  from  the  district  court  for  Sarpy  county. 
Tried  below  before  Rbad^  J.    Afjinned. 

A.  E.  Langdon  and  Geo.  A.  Magney,  for  plaintiff  in 
error. 

James  Hassett,  contra. 

Oldham^  C. 

This  case  was  originally  begun  on  the  probate  side  ot 
the  county  court  of  Sarpy  county  to  require  the  admin- 
istrator of  the  estate  of  Catherine  Saling,  deceased,  to 
render  an  accounting  and  show  cause  wliy  he  should  not 
pay  the  claim  of  plaintiff  in  error  against  said  estate. 
Issues  were  joined  on  the  citation  in  the  probate  court, 
and  judgment  was  rendered  in  favor  of  the  administrator. 
The  plaintiff  in  error  appealed  from  the  judgment  of  the 
probate  court  to  the  district  court,  where  issues  were 
again  joined,  and  a  judgment  rendered  affirming  the 
judgment  of  the  probate  court.  From  this  judgment  the 
plaintiff  brings  error  to  this  court 
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At  the  trial  of  the  cause  in  the  district  court  all  evi- 
dence offered  by  plaintiff  was  excluded  bj  the  trial  judge. 
No  motion  for  a  new  trial  was  filed  in  the  district  court, 
and  the  questions  we  are  now  reijuested  to  examine  are 
with  reference  to  the  rulings  of  the  district  court  in  ex- 
cluding the  testimony  offered  by  plaintiff.  These  ques- 
tions, however,  we  cannot  examine  because  no  motion  for 
a  new  trial  was  filed  in  the  court  below,  and  as  the  an- 
swer of  the  administrator  stated  a  good  defense  to  the 
citation,  we  recommend  that  the  judgment  of  the  district 
court  be  affirmed. 

Hastings  and  Ames,  CC,  concur. 

Affirmed. 


Bloodgood  H.  Cutteh^  appellee^  v.  Neu^ie  Woodard^  ap- 

PEIiLANT. 

Filed  April  30,  1903.    No.  13,061, 

Commissioner's  opinion.    Department  No.  3. 

MortgageB:  Fobeclosube:  Secx)nd  Sale:  Costs:  1ntebi<:.st:  Deft 
ciENCT.  A  sale  of  mortgaged  premises  was  made  under  a  decree 
of  foreclosure  in  January,  1900,  the  plaintiff  in  the  action  being 
the  successful  bidder.  No  confirmation  of  this  sale  appears  to 
have  been  had  and  no  deed  issued  thereon.  A  second  sale  was  ad- 
vertised and  made  in  March,  1902,  the  plaintiff  again  bidding  in 
the  property.  Objection  to  confirmation  was  made  by  the  defendant 
who,  among  other  matters,  urged  the  first  sale  and  the  defend- 
ant's right  to  a  credit  for  the  amount  bid  thereat.  The  court  con- 
firmed the  sale  and  ordered  a  deed  charging  the  plaintifit  with  the 
costs  of  the  second  sale  and  allowing  interest  on  the  full  amount 
of  the  decree  up  to  the  date  of  the  first  sale  only,  and  a  judgment 
for  the  deficiency.    HeZd,  No  error. 

Appeal  from   the  district   court   for  Dawes   county. 
Tried  below  before  Harrington^  J.    Affirmed. 

Allen  G.  Fisher^  for  appellant 

Albert  W.  CriteSj  contra. 


J 
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A  decree  foreclosing  a  mortgage  was  entered  in  this 
case  July  19, 1898.  An  order  of  sale  issued  on  said  decree 
and  a  sale  of  the  property  was  made  on  January  11,  1900. 
The  plaintiff  was  the  purchaser  at  said  sale,  his  bid  being 
f  1,000,  which  was  more  than  two-thirds  of  the  appraised 
value.  For  some  reason  not  appearing  from  the  record 
the  premises  were  again  advertised  and  sold  to  the  plain- 
tiff on  March  17,  1902,  his  bid  being  |1,001.  The  de- 
fendant filed  objections  to  a  confirmation  of  the  sale,  urg- 
ing among  other  matters  "that  the  property  was  sold  at 
sheriff's  sale  duly  advertised  and  held  on  January  11, 
1900,  and  the  plaintiff  herein  at  that  time  was  the  pur- 
chaser and  defendant  is  entitled  to  credit  for  the  pur- 
chase price  thereof.  All  of  which  will  appear  by  the  sup- 
plementary bill  of  exceptions  filed  June  5,  1899,  and  the 
return  to  the  order  of  sale  filed  June  11,  1900." 

The  court  made  an  order  confirming  the  sale  but  only 
allowed  the  plaintiff  interest  on  the  amount  of  his  decree 
up  to  the  date  of  the  first  sale  (^nd  charged  him  with  the 
expense  of  the  second  sale. 

We  do  not  think  the  appellant  has  any  cause  of  com- 
plaint. By  insisting  that  there  was  a  sale  of  the  property 
had  on  January  11,  1900,  she  affirmed  the  validity  of  said 
sale.  It  is  apparent  that  if  the  first  sale  was  valid,  and 
the  appellee  confesses  that  such  is  the  case  by  urging  it 
as  an  objection  to  the  second  sale,  the  plaintiff  is  entitled 
to  a  deed,  and  the  court,  by  making  her  an  allowance  for 
interest  accruing  after  the  date  of  the  first  sale  and  charg- 
ing plaintiff  with  all  expense  of  the  second  sale,  gave  her 
everything  to  which  equity  entitles  her.  Such  being  the 
case  it  is  immaterial  what,  if  any,  objections  existed  to 
the  second  sale. 

We  recommend  the  affirmance  of  the  order  appealed 
from. 

PouND^  0.,  concurs. 

Affirmed. 
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Chicago,  Buhlington  &  Quincy  Railroad  Company  v. 
John  T.  Beak 

Filed  Mat  6.  1903.    No.   12.772. 
Commlssioner'a  opinion.    Department  No.  2, 

1.  B«lIroada:    Fibes:    Damaobs:    EvroEKCE  Sufficient.     E^•ldeIlce  ex- 

amined, and  held  sufficient  to  sustain  the  Judgment  of  the  trial 

2.  Railroads.    Fibes:    Damages:    BimoEK  of  Pboof.     "Where  damage 

is  caused  by  the  escape  of  Are  from  a  railroad  engine,  the  burden 
1b  upon  the  company  to  show  that  the  engine  was  properly  con- 
structed, equipped  and  operated."  Rogers  v.  Katitat  City  d  O.  B. 
Co.,  62  Neb.,  86.  71  N.  W.  Rep..  977. 

3.  Railroads:    Fires:    Damaoes:    Evidence:    Prejudice.    Action  of  the 

trial  court  In  admitting  evidence  examined,  and  held  not  preju- 
dicial. 

EitROK  from  the  district  court  for  Kearney  county. 
Tried  below  before  Adams,  J.'    Affirmed. 

J,  W.  Dei£<:ese  and  Frank  E.  Bishop,  for  plaintiff  in 
error. 

Dailey  d  Paulsen,  contra. 

Oldham,  O. 

This  is  a  suit  for  damages  for  the  Iosb  of  four  stacks 
of  wheat  alleged  to  have  been  consumed  by  fire  neglifjently 
set  out  from  one  of  defendant's  engines.  Defendant's  an- 
swer was  a  general  denial.  There  was  a  trial  to  a  jury ; 
verdict  for  plaintiff;  judgment  on  the  verdict,  and  de- 
fendant brings  error  to  this  court. 

Defendant's  chief  contention  is  that  the  evidence  is  not 
sufficient  to  support  the  judgment  and  that  the  court 
erred  in  not  directing  a  verdict  for  defendant  at  the  close 
of  the  testimony. 

A  review  of  the  evidence  contained  In  the  bill  of  ex- 
ceptions discloses  that  the  wheat  stacks,  owned  by  plain- 
tiff, were  from  ten  to  eighteen  rods  south  of  the  right 
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of  way  of  defendant's  track;  that  the  wheat  stubble  ex- 
tended north  from  the  stacks  to  the  defendant's  right  of 
way ;  that  on  July  3,  1901,  at  some  time  from  5  to  6 :  30 
o'clock  P.  M.,  these  wheat  stacks  were  discovered  to  be  on 
fire;  that  one  of  defendant's  trains,  a  freight,  had  passed 
along  this  right  of  way  about  3 :  30  and  also  that  a  pas- 
senger train  had  passed  through  the  premises  about  4 
o'clock  or  a  little  later  on  the  afternoon  of  the  fire.  The 
evidence  showed  that  when  the  wheat  stacks  were  dis- 
covered to  be  on  fire,  the  two  north  stacks  were  burning 
and  the  stubble  north  of  the  stacks  and  between  them  and 
the  right  of  way  was  also  burned.  There  is  a  dispute  as 
to  the  direction  the  wind  was  blowing  from  at  the  time 
of  the  fire.  It  is  conceded  by  all  the  witnesses  that  testify 
on  this  question  that  the  wind  had  been  blowing  from  the 
south  during  most  of  the  day,  but  that  during  some  time 
in  the  afternoon  it  changed  its  direction  from  the  south- 
west to  the  northwest.  Plaintiff's  witnesses  contend  that 
the  wind  was  blo^^ang  from  the  northwest  at  the  time  the 
fire  occurred,  while  some  of  defendant's  witnesses  testify 
that  it  did  not  change  to  the  northwest  until  after  the 
fire  had  been  discovered.  There  is  some  evidence  in  the 
record  that  there  was  alfalfa  growing  within  the  right  of 
way,  but  as  to  the  width  of  the  strip  or  whether  the  fire 
burned  through  the  alfalfa  there  is  no  testimony.  The 
evidence  shows,  however,  that  the  fire  extended  on  south 
from  the  wheat  stacks  until  it  was  checked  by  a  public 
road.  The  railroad  company  introduced  no  testimony 
tending  to  show  that  the  engines  propelling  its  trains  were 
supplied  witli  spark  arresters  and  other  modern  improve- 
ments to  prevent  the  spread  of  fire,  but  appears  to  have 
relied  on  the  theory  that  plaintiff's  evidence  was  not  suf- 
ficient to  show  that  the  fire  was  communicated  from  one 
of  its  engines. 

We  do  not  think  we  would  be  justified  in  saying  as  a 
matter  of  law  that  in  view  of  this  testimony  there  was  no 
evidence  tending  to  show  that  the  fire  originatjed  from  one 
of  defendant's  engines.     We  think  the  case  falls  within 


512  NEBRASKA  REPORTS.     [Unofficial. 

Chicago,  B   &  Q.  R.  Co.  v.  Deal. 

the  rule  announced  by  Nouval^  J.,  in  Rogers  v.  Kansas 
City  &  0.  R.  Co.,  52  Neb.,  8G,  71  N.  W.  Rep.,  977,  when  he 
savs: 

"It  is  true  no  Avitness  testified  to  having  seen  the  en- 
gine emitting  spafks  or  coals  of  fire,  but  that  was  not  ab- 
solutely essential  to  a  recovery.  The  origin  of  the.  fire, 
like  any  other  disputed  question  of  fact,  may  be  estab- 
lished bv  circumstantial  evidence.  While  the  testimonv 
adduced  in  this  case  was  not  of  the  most  convincing 
character,  we  can  not  say  that  no  inference  could  be  prop- 
erly drawn  therefrom  that  the  fire  resulted  from  sparks 
or  coals  cast  out  by  the  engine.  On  the  contrary,  we  are 
persuaded  that  the  proofs  should  have  been  submitted  to 
the  jury  for  their  consideration,  under  proper  instruc- 
tions. The  rule  in  this  state  is  that  when  fire  is  set  out 
by  sparks  from  a  passing  engine,  negligence  may  be  in- 
ferred, and  that  the  burden  of  proof  is  upon  the  company 
to  establish  that  the  engine  was  not  faulty  in  construction, 
and  was  properly  equipped  and  operated.  Burlington  <t 
M.  R.  R,  Co.  V.  ^ycstovcr^  4  Neb.,  2()S.''  KeJscy  v.  Chlvago 
&  N.  W.  R.  Co.,  45  N.  W.  Rep.  [S.  Dak.],  204;  Grand 
Trunk  R.  Co.  v.  Richardson^  91  U.  S.,  454;  Butcher  v.  Vaca 
Valley  &  C.  L.  R.  Co.,  67  Cal.,  518. 

The  only  other  objection  to  the  action  of  the  trial  court 
called  to  our  attention  in  the  brief  of  plaintiff  in  error  is 
as  to  its  overruling  an  objection  to  the  testimony  of  plain- 
tiff's Avife,  to  the  effect  that  the  section  foreman  of  the 
company  came  to  her  house,  after  tlie  fire,  and  asked  her 
about  the  gi'ain  that  was  burned,  as  to  the  number  of 
acres,  and  said  that  he  wanted  to  send  in  an  application  or 
report  to  the  company  as  to  whose  grain  it  was  and  as  to 
the  amount  of  damage. 

Able  counsel  for  plaintiff'  in  error  say  that  ordinarily 
evidence  of  this  kind  would  not  be  objectionable,  but  that 
in  view  of  the  fact  that  there  was  not  sufficient  evidence 
to  show  that  the  fire  was  started  from  defendant's  en- 
gine, this  testimony  might  have  been  taken  by  the  jury 
as  an  admission  of  the  company  that  it  did  start  the  fire. 
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We  have  examined  the  record  of  the  admission  of  this 
evidence  and  are  satisfied  that  it  was  admitted  for  no 
such  purpose.  Plaintiff  had  alleged  in  his  petition  that 
he  had  presented  his  claim  for  damages  to  the  company 
and  that  it  failed  and  refused  to  pay  the  same ;  this  alle- 
gation was  denied  by  defendant's  answer,  and  the  evidence 
was  probably  admitted  for  the  purpose  of  showing  that 
plaintiff  had  made  a  claim  of  damage  before  the  action  was 
instituted.  For  this  puri)ose  it  was  unobjectionable,  and 
if  defendant  desired  to  control  it  to  tliis  end  and  this  alone, 
it  should  have  done  so  by  requesting  a  proper  instruc- 
tion.   This  it  did  not  do. 

Finding  no  reversible  error  in  the  record,  we  therefore 
recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

Barnes  and  Pound^  CO.,  concur. 

Affirmed. 


The  Enlow  Cattle  Company  v.  Mallow  B.  Qanow  et  al. 

Piled  May  6,  1903.    No.  12,776. 
Commissioner's  opinion.    Department  No.  3. 

1.  BUls    and    Kotes:      Directino    Vebdict:      EIvidence    Insufficient. 

Evidence  examined,  and  held  that  it  was  error  to  direct  a  verdict 
for  the  defendants. 

2.  BUls  and  Kotes:     Considebation :     Agreement  to  Convey:     Con- 

STBUCTiON.  A  note,  in  the  usual  form,  contained  a  stipulation  on 
the  back  thereof  iti  these  words:  ''This  note  is  not  payable  until 
the  south  half  of  the  southeast  quarter  and  the  south  half  of  the 
southwest  quarter  of  section  twenty-six, .  township  28,  range  38. 
is  deeded  to  M.  B.  Ganow."  Held,  (1)  That  the  entire  instru- 
ment did  not  of  itself  show  an  agreement  to  convey  the  land 
described  in  the  stipulation.  (2)  That  the  defendant,  by  ob- 
jectitig  to  evidence  as  to  the  consideration  for  the  note  on  the 
ground  that  the  note  itself  showed  the  consideration,  was  not 
committed  to  the  theory  that  the  consideration  for  the  note  was 
such  agreement  to  convey. 

Erbor    from    the    district    court    for   Cherry    county. 

Tried  below  before  Wbstoveb^  J.    Reversed. 
37 


0 
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Allen  O.  Fisher  and  H.  H.  Wilson^  for  plaintiff  in  error. 
F.  M.  Walcott  and  M.  F.  Harrington,  contra. 

AUBWiTy  0. 

This  action  was  brought  by  the  Enlow  Cattle  CJompany, 
against  Mallow  B.  Ganow,  Jacob  A.  Ganow  and  Thomas 
Gateis,  on  a  promissory  note,  executed  by  the  defendant  to 
one  Bannon,  and  by  him  indorsed  and  transferred  to  the 
plaintiff.  The  note,  a&  it  appears  in  the  petition,  is  as 
follows : 

"f  1,400.  Gordon^  Nbb.,  May  6, 1898. 

"November  1,  1899,  after  date,  I  promise  to  pay  to  the 
order  of  E.  Bannon,  fourteen  hundred  dollars,  payable 
at  the  Exchange  Bank,  Lime  Springs,  Iowa,  value  re- 
ceived, with  10  per  cent  interest  from  date,  interest  pay- 
able annually.  Interest  not  paid  when  due  shall  draw 
interest  at  the  rate  of  ten  per  cent,  per  annum,  payable 
annually.  If  suit  is  commenced  on  this  note,  I  agree  to 
pay  a  reasonable  attorney's  fee  for  collecting  the  same. 

"M.  B.  Ganow. 

"J.  A.  Ganow. 

"Thos.  Gates.'' 

The  defendant  filed  an  answer  and  the  defense  therein 
relied  upon  now  is  that  the  following  stipulation  was  in- 
dorsed on  the  back  of  the  note,  and  signed  by  the  payee 
at  the  time  it  was  executed: 

"This  note  is  not  payable  until  the  south  half  of  the 
southeast  quarter  and  the  south  half  of  the  southwest 
quarter  of  section  twenty-six,  township  28,  range  38,  is 
deeded  to  M.  B.  Ganow." 

That  the  agreement  of  the  payee  to  convey  the  lands 
described  in  that  stipulation,  to  the  defendant  Mallow  B. 
Ganow,  by  warranty  deed,  was  the  only  consideration  for 
the  note,  and  that  such  consideration  had  wholly  failed. 

The  court  directed  a  verdict  for  the  defendants,  and  gave 
judgment  accordingly.     The  plaintiff  brings  error. 


Vol.  4]  ■     JANUARY  TERM,  1903.  515 

Bnlow  Cattle  60.  y.  Qanow. 

It  will  be  observed  that  by  the  terms  of  the  note  the 
interest  is  payable  annually;  consequently,  in  order  to 
sustain  the  action  of  the  district  court  in  directing  a  ver- 
dict, it  must  conclusively  appear,  not  only  that  the 
stipulation  hereinbefore  mentioned  was  a  part  of  the  note, 
but  also  that  there  was  a  failure  of  consideration.  Be- 
cause, even  though  the  time  of  payment  of  the  principal 
sum  is  postponed  by  such  stipulation,  it  is  not  claimed, 
and  will  not  be,  we  think,  that  the  payment  of  interest 
according  to  the  terms  of  the  face  of  the  note  is  also  post- 
poned thereby. 

In  that  view  of  the  case,  we  do  not  think  the  judgment 
of  the  district  court  should  be  permitted  to  stand.  The 
weak  point  in  the  record  is  on  the  question  of  the  con- 
sideration for  the  note.  On  that  question  the  evidence, 
to  our  minds,  is  not  conclusive  that  the  only  considera- 
tion for  the  note  is  that  alleged  in  the  answer.  In  fact, 
the  only  evidence  on  the  part  of  the  defendants  as  to  the 
consideration  for  the  note,  which  the  court  permitted  to 
stand,  was  that  of  Mallow  B.  Ganow,  one  of  the  defend- 
ants, and  the  party  to  whom  the  defendants  claim  the 
conveyance  in  question  was  to  be  made.  On  direct  ex- 
amination he  testified  that  the  only  consideration  for  the 
note  was  that  alleged  in  the  answer.  On  cross-examination 
he  admitted  having  testified  in  another  action  to  the 
effect  that  the  consideration  alleged  in  the  answer  was 
but  a  small  part  of  the  consideration  for  the  note.  In 
other  words,  that  his  testimony  in  the  other  action  flatly 
contradicted  the  defense  of  a  failure  of  consideration.  This 
was  in  the  nature  of  an  admission  against  interest,  be- 
sides an  impeachment  of  the  witness  on  a  material  point, 
and  the  jury  should  have  been  permitted  to  decide  which 
of  his  conflicting  stories  was  true.  It  was  error,  there- 
fore, for  the  court  to  direct  a  verdict  for  the  defendants. 

But  the  defendants  contend  that  the  plaintiff  is  estopped 
to  deny  that  the  agreement  to  convey  the  land  was  not  the 
consideration  for  the  note,  because  on  the  trial  it  ob- 
jected to  a  question  propounded  to  a  witness  by  the  de- 
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fendantfl  to  elicit  testimony  as  to  the  consideration  for  the 
note,  on  the  ground,  among  others,  "that  the  note  itself 
shows  the  consideration."  The  theory  of  the  defendants 
is  that,  by  this  objection,  the  plaintiff  must  have  referred 
to  the  stipulation  on  the  back  of  the  note  and  that  by  in- 
terposing such  objection,  which  was  sustained,  it  thereby 
impliedly  admitted  that  the  agreement  to  convey  the  land 
described  in  said  stipulation  was  the  sole  consideration 
for  the  note.  If  the  stipulation  on  the  note  showed  on  its 
face  an  agreement  to  convey  the  land,  and  that  such 
agreement  was  the  consideration  for  the  note,  there  might 
be  some  force  in  this  contention.  But  such  is  not  the 
ease.  The  stipulation,  on  its  face,  merely  makes  the  note 
payable  on  the  happening  of  a  future  event.  There  is 
no  more  ground  to  hold  that  the  objection  had  reference  to 
it,  than  that  it  had  reference  to  the  phrase  "value  re- 
ceived." Just  what  it  does  refer  to  is  not  quite  clear.  So 
long  as  neither  the  note  taken  as  a  whole,  nor  the  objec- 
tion, mentions  any  specific  consideration  it  is  purely  a 
matter  of  conjecture  what  the  plaintiff  had  in  mind  when 
the  objection  was  made,  and  it  would  be  a  harsh  applica- 
tion of  a  harsh  rule  to  read  into  the  objection  or  the  note 
the  specific  consideration  which  fits  the  defendants'  theory 
of  the  case. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed. 

Ambs  ajpid  DuFFiB,  CO.,  concur. 

Bbvbbsed  and  bbmandbd. 


> 
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ISABHEIA  EiMUDGB,  APPBLIiEIB,  Y.  PAUL  WeSIBBSKI  ETT  AIj.^ 

APPHLIANTS. 

Filed  Mat  6,  1903.    No.  12,822. 

Gommissioner'B  opinion.    Department  No.  2. 

Xortgages:  FoBscLOfltrBx:  Desgbiption:  Saue  of  Separate  Tbaots. 
Where  a  decree  of  foreclosure  provides  that  the  land  shall  be 
sold  in  separate  tracts,  and  the  notice  of  sale  gives  a  separate 
description  of  each  of  such  tracts,  the  omission  to  state  in  the 
notice  that  the  tracts  are  to  be  separately  sold  is  not  a  valid  ob- 
jection to  confirmation. 

AppBAXi  from  the  district  court  for  Sherman  county. 
Tried  below  before  SuIjLIVAN^  J,    Affirmed. 

R.  J.  Nightingal0j  for  appellants. 

H.  M,  MatheWj  control 

Albert,  C, 

This  is  an  appeal  from  an  order  confirming  a  sale  of  real 
estate  under  a  decree  of  foreclosure.  The  decree  covers 
820  acres  of  land  lying  in  two  adjoining  quarter  sections, 
provides  that  it  shall  be  sold  in  three  separate  tracts  and 
prescribes  the  order  in  which  it  should  be  sold.  The 
notice  of  sale  described  each  of  the  three  tracts,  but  did 
not  state  that  they  would  be  sold  separately.  The  land 
was  sold  in  the  order  and  manner  prescribed  by  the  decree. 

The  only  objection  urged  against  confirmation  is  that 
the  notice  of  sale  did  not  state  that  the  land  was  to  be 
sold  in  three  separate  tracts.  It  is  insisted  that  such 
omission  was  calculated  to  induce  the  belief  that  the  land 
waB  to  be  sold  in  a  body  and  was  on  that  account  liable  to 
mislead  and  deter  bidders  and  to  prevent  the  property  from 
bringing  its  fair  value.  The  objection  does  not  seem  to  us 
to  be  well  founded.  There  was  nothing  in  the  notice  cal- 
culated to  induce  the  belief  that  the  land  was  to  be  sold 
in  a  body.    On  the  contrary,  that  two  of  the  tracts  lying 
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in  the  same  quarter  section  were  separately  described  in 
the  notice  of  sale^  was  of  itself  a  strong  intimation  at 
least  that  the  land  was  to  be  sold  in  separate  tracts,  and 
was  sufficient  notice  of  that  fact  if  notice  thereof  was  re- 
quired. There  is  no  complaint  that  the  land  did  not  bring 
its  fair  value  and  we  think  the  objection  to  the  confirma- 
tion of  the  sale  was  properly  overruled. 

It  is  recommended  that  the  order  of  confirmation  be 
affirmed. 

Barnes  and  GlanviiiLB^  CO.,  concur. 

Affirmed. 


Thomas  K.  Sudborough  v.  The  Pacific  Express  Com- 
pany ET  Ali. 

Filed  May  20,  1903.     No.  12,377. 

Commissioner's  opinion.    Department  No.  1. 

1.  Malicious  Prosecution:     Directing  Verdict:     Evidence  Sufficient: 

Probable  Cause.  Where  the  evidence  in  an  action  for  maliciona 
prosecution,  showing  that  the  defendant  had  reasonable  and 
probable  ground  for  believing  plaintiff  guilty  of  the  crime  charged 
against  him,  is  of  such  a  character  that  reasonable  minds  could 
not  differ  as  to  the  conclusion  to  be  drawn  therefrom,  it  is  not 
error  for  the  court  to  direct  a  verdict  for  defehdant. 

2.  Malicious  Prosecution:     Directing  Verdict:     Evidence  Sufficient. 

Evidence  examined,  and  held  to  sustain  the  action  of  the  trial 
court  in  directing  a  verdict  for  defendant. 

Error  from  the  district  court  for  Douglas  connfy. 
Tried  below  before  Slabaugh^  J.    Affirmed. 

Jefferis  &  Howell^  fop  plaintiff  in  error. 

The  question  of  probable  cause,  want  of  malice  and  ad- 
vice of  counsel  are  at  once  destroyed  as  a  defense,  if  it  were 
established,  as  a  fact^  that  the  corporation  prosecuted  the 
plaintiflF  knowing  him  to  be  innocent  Whether  op  not 
such  a  prosecution  wae  instituted  was  not  a  question  of 
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law  for  the  court  to  determine  in  this  case,  but  one  of 
fact  to  be  submitted  to  the  jury.  If  there  is  a  conflict  of 
evidence  as  to  the  defendants'  knowledge  of  explanatory 
circumstances,  the  question  of  probable  cause  must  be 
submitted  to  the  jury  under  proper  instructions  from  the 
court,  telling  them  if  they  should  find  so-and-so  there 
would  be  probable  cause,  and  if  they  did  not  find  so-and-so, 
there  would  be  no  probable  cause.  Woodicorth  v.  Mills^ 
61  Wis.,  at  page  60;  Fagan  v.  Knox,  1  Abb.  N.  O.  [N.  Y.], 
246;  Sanders  v,  Pahncr,  55  Fed.  Rep.,  220;  Anderson  v. 
Friendy  71  111.,  at  page  480;  Richardson  v.  Spangle,  60 
Pac.  Rep.  [Wash.],  64;  Dreyfus  v.  Aul,  29  Neb.,  at  page 
195;  Peterson  i\  lieisdorph,  49  Neb.,  at  page  531;  Caseheer 
V.  Rice,  18  Neb.,  at  page  214 ;  Jfehr  v.  Dobhs,  47  Neb.,  at 
page  866;  Blwnk  v.  Atchison,  T.  &  S.  F.  R.  Co.,  38  Fed. 
Rep.,  313;  Milson  v.  Bowen,  31  N.  W.  Rep.  [Mich.],  at 
page  83;  Richardson  v.  Dyhedahl,  84  N.  W.  Rep.  [S.  Dak.j, 
486;  McClay  v.  Hicks,  77  N.  W.  Rep.  [Mich.],  636. 

The  point  of  inquiry  in  these  cases  always  is  whether 
the  defendant  had  probable  cause,  upon  tlie  existing  facts 
known  to  him,  to  maintain  the  particular  charge  made. 
Wills  V.  Noycs,  29  Mass.,  324. 

If  there  be  an  honest  belief  of  guilt  and  there  exists 
reasonable  grounds  for  such  belief,  the  prosecution  may  be 
justified.  Yet,  however  suspicious  the  appearance  may  be 
from  existing  circumstances,  if  the  prosecutor  has  knowl- 
edge of  facts  which  will  explain  the  suspicious  appearances 
and  exonerate  the  accused  from  a  criminal  charge,  the 
accuser  can  not  justify  a  prosecution  by  putting  forth  his 
prima  facie  circumstances  and  excluding  those  within  his 
own  knowledge  which  tend  to  prove  innocence.  Bauer  v. 
CloAf,  8  Kan.,  580;  Shaul  v.  Broum,  28  la,,  46;  Carl  v. 
Ayers,  53  N.  Y.,  at  page  16;  George  v.  Johnson,  25  App. 
Div.  [N.  Y.],  at  page  126;  Plummcr  v.  Johnson,  35  N.  W. 
Rep.  [Wis.],  334;  GaUoicay  v,  Stewart,  49  Ind.,  at  page 
158,  IGO;  Flackler  v.  Novak,  63  N.  W.  Rep.  [la.],  348,  349; 
Brooks  V.  Bradford,  36  Pac.  Rep.  [Colo.],  303;  Wass  v. 
Stevens,  28  N.  E.  Rep.  [N.  Y.],  21;  Ross  v.  Lang  worthy, 
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13  Neb.,  at  page  495;  Turner  v.  O'Brien,  5  Neb.,  at  page 
547;  Bazzard  v.  Flury,  24  N.  E.  Rep.  [N.  Y.],  194;  l!fehr 
V,  Dobhs,  47  Neb.,  at  page  866. 

It  is  the  duty  which  every  man  owes  to  every  other  man, 
not  to  institute  criminal  proceedings  which  he  has  no  good 
reason  to  believe  are  justified  by  the  facts  and  the  law. 
Cooley,  Torts  [2d  ed.],  section  181.  And  where  one  pros- 
ecutes knowing  the  facts  do  not  authorize  it,  he  is  liable 
and  there  is  no  probable  cause.  Flackler  v.  Novak,  63  N. 
W.  Rep.  [la.],  348-350. 

It  must  necessarily  follow,  therefore,  that  if  a  prose- 
cutor, or  one  who  institutes  a  criminal  prosecution,  knows 
the  accused  to  be  innocent,  he  can  not  believe  him  to  be 
guilty.  All  persons  are  bound  to  know  the  law.  If  the 
prosecutor  knows  the  true  facts  and  those  facts  could  not 
constitute  the  accused  a  criminal,  when  applied  to  a  cor- 
rect rule  of  law,  a  prosecution  under  those  facts,  when 
erroneously  applied  to  the  rule  of  law,  can  not  be  justified. 
A  prosecutor,  or  one  instituting  prosecution,  is  chargeable 
with  what  he  actually  knows,  and  all  exculpatory  facts 
which  exist  and  which  might  have  been  known  by  reason- 
able inquiry.  Jcssup  v.  Whitehead,  29  Pac.  Rep.  [Colo.], 
916;  Paddock  V,  Watts,  18  N.  E.  Rep.  [Ind.],  at  page  520; 
NofTcl  V.  Vogel,  38  N.  W.  Rep.  [Minn.],  705;  Merchafit 
V.  Pielke,  84  N.  W.  Rep.  [N.  Dak.],  576;  Rcisterer  t\  Lee 
Sum,  94  Fed.  Rep.,  343;  Denver,  8.  P.  &  P.  iJ.  Co.  v.  Gon- 
icay,  5  Pac.  Rep.  [Colo.],  146. 

Probable  cause  is  a  question  of  law  when  the  facts  are 
undisputed;  but  it  is  not  for  the  court  to  weigh  conflicting 
evidence  in  an  action  for  malicious  prosecution,  so  as  to 
establish  undisputed  facts.  Kolka  v.  Jones,  71  N.  W. 
Rep.  [N.  Dak.],  558;  Strieker  v,  Pennsylvania  R,  Co.,  37 
Atl.  Rep.  [N.  J.],  776;  Palmer  v.  Palmer,  40  N.  Y.  Supp., 
829;  Seahndge  v.  MoAdam,  41  Pac.  Rep.  [Cal.],  409. 

Probable  cause  is  the  existence  of  such  facts  and  cir- 
cumstances as  would  excite  the  belief  in  a  reasonable 
man's  mind,  acting  on  the  facts  within  tlie  knowledge  of 
the  prosecution,  that  the  person  chai'gcd  was  guilty  of  the 
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crime  for  which  he  was  prosecuted.  Rider  v.  Murphy ^  47 
Neb.,  857. 

In  addition  to  the  above,  the  defendant  must  use  all  the 
means  which  ordinarily  reasonable  and  prudent  men 
would  exercise,  to  learn  the  circumstances  of  the  case. 
Tabert  v.  Cooley^  13  L.  E.  A.  [Minn.],  463;  Donnelly  v. 
Burkettj  75  la,,  613 ;  Flackler  v.  Novak,  94  la.,  at  page  639. 

Pacts  not  known  to  the  defendant  at  the  time  of  his 
causing  plaintiff's  arrest,  are  not  competent  to  show  the 
presence  or  absence  of  probable  cause.  Stewart  v.  Sonne- 
bom,  98  U.  S.,  187,  25  L.  Ed.,  116,  X19;  Cecil  v.  Clarke, 
17  Md.,  508;  Smith  v.  King,  62  Conn.,  515;  Natchman  v. 
Hammer,  155  Pa,  St.,  200. 

It  may  be  contended  that  the  commitment  by  the  ex- 
amining magistrate  was  conclusive  of  probable  cause. 
At  most  it  is  prima  facie  evidence  of  probable  cause. 
Ro88  V.  Hixon,  12  L.  R.  A.  [Ean.],  760;  Oanea  v.  Southern 
P.  R.  Co.,  51  Cal.;  140;  Diem^r  v.  Berber,  17  Pac.  Rep. 
[Cal.],  205;  Hess  v.  Oregon  German  Banking  Co.,  49  Pac. 
Rep.  [Ore.],  803;  Cuthbert  v.  Oalloway,  35  Fed.  Rep., 
466;  Johnston  v.  Meaghr,  47  Pac.  Rep.  [Utah],  861; 
Sweeney  v.  Pemey,  19  Pac.  Rep.  [Kan.],  328;  Dearmond 
V.  St.  Amant,  4  So.  Rep.  [La,],  72;  Nehr  v.  Dobbs,  47  Neb., 
at  pages  866,  867,  66  N.  W.  Rep.,  864. 

The  defendants  also  relied  on  the  advice  of  counsel.  It 
is  a  familiar  rule  of  law  in  this  state,  that  "advice  of 
counsel,  to  be  of  any  avail,  must  have  been  given  after  a 
full  and  fair  statement  of  all  the  facts  within  the  knowl- 
edge of  the  person  seeking  the  same,  and  must  have  been 
relied  upon  in  good  faith."  Biddle  v.  Jenkins,  6i  Neb.,  400, 
85  N.  W.  Rep.,  392. 

Advice  of  counsel  is  not  a  complete  defense  to  an  action 
for  malicious  prosecution.  Morgan  v.  Duffy,  30  S.  W. 
Rep.  [Tenn.],  735;  Johnson  v.  Miller,  29  N.  W.  Rep. 
[la.],  743. 

If  the  party  seeking  the  advice  withholds  any  material 
fact,  such  advice  will  not  protect  him.  Dreyfus  v.  Aul, 
29  Neb.,  191 ;  Peterson  v.  Reisdorph,  49  Neb.,  529. 
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Where  defendant  seeks  to  justify  the  prosecution  on 
advice  of  counsel,  he  must  show  that  he  stated  to  such 
counsel  all  the  facts  within  his  knowledge,  and  all  that 
he  could  ascertain  with  reasonable  diligence  and  inquiry, 
and  received  such  advice  and  prosecuted  thereon  honestly 
and  in  good  faith.  Merchant  v.  Pielke^  84  N.  W.  Kep. 
[N.  Dak.],  574. 

If  the  advice  of  counsel  is  obtained  upon  a  given  state  of 
facts,  which  is  utterly  unfounded,  such  advice  can  not 
avail  as  a  defense  to  an  action  for  malicious  prosecution. 
Gann  v.  Yarnado^  25  So.  Rep.  [La.],  at  page  86;  Decoux 
V.  lAeuXj  33  La,  Ann.,  392;  Glascock  v.  Bridges^  15  La. 
Ann.,  672;  Grundy  v.  Crescent  News  &  Hotel  Co.j  38  La. 
Ann.,  974;  Gointenient  v.  Cropper^  41  La.  Ann.,  303,  6 
So.  Rep.,  127. 

If  the  prosecuting  witness,  or  party  causing  the  pros- 
ecution, has  reason  to  believe  that  exculpatory  facts  exist, 
he  must  make  inquiry  and  inform  counsel  of  such  belief 
in  order  to  rely  upon  advice  of  counsel.  Scrivani  v.  Don- 
dero,  60  Pac.  Rep.  [Cal.],  463. 

The  rule  as  to  the  advice  of  the  prosecuting  attorney, 
and  other  counsel,  is  the  same.  Thompson  v.  Lumley,  50 
How.  Prac.  [N.  Y.],  IQ^]  Johnson  v.  Miller j  19  N.  W.  Rep. 
[la.],  310. 

In  this  case  it  is  testified  by  the  prosecuting  attorney 
and  the  Pacific  Express  Company  witnesses,  that  Mr. 
Baldrige  said  to  all  the  parties  seeking  to  prosecute :  "If 
what  you  say  is  true,  then  you  are  justified  in  filing  an 
information,"  and  further,  that  the  prosecuting  attorney 
did  not  pretend  to  vouch  for  the  truthfulness  of  any  of  the 
statements.  This  testimony  completely  eliminates  all 
question  of  the  advice  of  counsel.  The  burden  of  showing 
the  advice  of  counsel,  by  preponderance  of  the  evidence, 
is  upon  the  defendant.  Manning  v.  Finn.,  23  Neb.,  511. 
Furthermore,  the  defense  must  show  what  facts  were  com- 
municated to  counsel.    Jonusen  v.  Kennedy,  39  Neb.,  313. 

It  is  also  a  question  of  fact  for  the  jury  to  determine 
whether  or  not,  where  advice  of  counsel  is  relied  upon,  the 
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facts  were  fully  disclosed  to  such  counsel.  McLeod  v. 
McLeod^  73  Ala.,  42;  Potter  v.  Scale,  8  Gal.,  217;  Sea- 
bridge  v.  McAdam,  41  Pac.  Rep.  [Cal.],  409;  Anderson  v. 
Friend,  71  111.,  475;  Connery  v.  Manning,  39  N,  E.  Rep. 
[Mass.],  558;  Thompson  v.  Fnce,  59  N.  W.  Rep.  [Mich.], 
253;  Smith  v.  Walter,  17  Atl.  Rep.  [Pa.],  466. 

It  is  also  a  question  of  fact  for  the  jury  to  determine 
whether  the  prosecution  was  in  good  faith,  believing  the 
person,  charged  with  crime,  guilty.  Johnson  v.  Miller,  19 
N.  W.  Rep.  [la.],  310. 

It  may  be  contended  that  Mr.  Young  had  charge  of  this 
prosecution,  and  that  he  did  not  know  anything  about  the 
matters  except  aa  Hunt  told  him.  This  is  not  a  sufficient 
excuse  as  to  the  corporation.  We  grant  it  may  be  suffi- 
cient as  to  Mr.  Young  in  his  individual  capacity.  Knowl- 
edge acquired  by  tlie  company  can  not  be  buried  or  de- 
stroyed by  change  of  officers.  The  corporation  here  seeks 
to  deny  that  Sudborough  was  authorized  to  make  cer- 
tain expenditures,  therefore,  denies  the  knowledge  of  his 
authority  to  expend.  Notice  to  an  administrative  officer 
of  a  material  fact  is  notice  to  the  corporation.  Liebefntz 
V.  The  Dtilnique  Street  R.  Co.,  48  la.,  709;  Quincy  Coal 
Co.  V.  Hood,  77  111.,  at  page  75 ;  Fitzgerald  v.  Fitzgerald 
&  Mallory  Construction  Co.,  41  Neb.,  at  page  416;  Reed 
Brothers  t?.  First  National  Bank,  46  Neb.,  168;  Pikes  Peak 
Power  Co.  v.  City  of  Colorado  Springs,  105  Fed.  Rep.,  at 
pages  10,  11;  Smith  v.  Board  of  Water  Commissioners,  38 
Conn.,  208;  White  v.  Barlow,  72  Ga,,  887;  Indiana  I.  &  I. 
R.  Co.  V.  Sivanncll,  157  111.,  616,  41  N.  E.  Rep.,  989; 
Conant,  Ellis  &  Co.  v.  Reed,  1  Ohio  St.,  298. 

On  the  question  of  notice  to  corporations,  through  its 
agents  or  officers,  see,  also,  Sloan  v.  Southern  California 
R.  Co.,  44  Pac.  Rep.  [Cal.],  320;  Deliver,  S.  P.  &  P.  R.  Co. 
V.  Conway,  5  Pac.  Rep.  [Colo.],  142;  Conro  v.  The  Port 
Henry  Iron  Co.,  12  Barb.  [N.  Y.],  21)  The  Pittsburg,  F. 
W.  d  C.  R.  Co.  V.  Ruby,  38  Ind.,  294,  10  Am.  Rep.,  111. 

That  notice  to  an  agent  is  notice  to  his  principal,  as  a 
general  proposition,  needs  no  citations.    It  is  conclusively 
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presumed  that  an  agent  communicates  his  knowledge,  ac- 
quired in  his  line  of  duty,  to  his  principal.  3  Clark  and 
Marshall,  Private  Corporations,  page  2207,  section  723; 
Homson  V.  Alabama  Goal  d  Iron  Co.^  70  Fed.  Rep.,  683, 
698,  699. 

Cases  may  be  found  which  hold  that  knowledge  pos- 
sessed by  one  agent,  not  connected  in  any  manner  with  the 
subject-matter  of  the  duties  being  performed  by  another 
agent,  is  not  notice  to  the  company.  Such  is  the  rule  in 
the  Iowa  case  cited  by  counsel  for  defendants  in  error, 
and  such  was  the  holding  of  a  Michigan  case,  Oreat  West- 
em  R.  Go.  v.  Wheeler,  20  Mich.,  419.  They  are  not  ap- 
plicable to  the  case  at  bar.  The  true  rule,  and  one  not  in 
conflict  with  the  Iowa  and  Michigan  cases,  is  as  follows : 

"When,  at  the  time  of  a  transaction,  a  corporation  has 
notice  by  reason  of  the  knowledge  of  an  oflftcer  or  agent, 
such  notice  is  not  affected  by  the  subsequent  death  of  the 
officer  or  agent,  or  other  termination  of  agency."  3  Clark 
and  Marshall,  Private  Corporations,  page  2206,  section 
722;  Birmingham  Trust  &  Savings  Go.  v.  Louisiana  No- 
tional  Bank,  99  Ala.,  379,  13  So.  Rep.,  112,  115;  Hounson 
V.  Alabama  Goal  d  Iron  Go.,  70  Fed.  Rep.,  683,  689-699. 

Mr.  Morsman,  during  all  this  time,  was  a  member  of  the 
board  of  directors,  and  all  the  knowledge  he  possessed 

came  to  him  while  such  member,  and  while  in  the  perform- 
ance of  his  duties  officially.  This  was  notice  to  the  com- 
pany. Gumberland  Coal  d  Iron  Co.  v.  Sherman,  30  Barb. 
[N.  Y.],  553;  Farmers^  and  Citizens^  Bank  v.  Payne,  25 
Conn,,  444,  68  Am.  Dec,  362 ;  Smith  v.  The  South  Royal- 
ton  Bank,  32  Vt.,  341,  76  Am.  Dec,  179;  3  Clark  and 
Marshall,  Private  Corporations,  page  2205,  section  721; 
1  Morawetz,  Private  Corporations  [2d  ed.],  pages  511, 
512,  sections  540b^  540o. 

W.  W.  Morsman,  contra. 

The  undisputed  facts  showed  there  was  probable  cause 
for  believing  Sudborough  guilty  of  the  offense  as  charged. 
When  the  fiM^ts  are  established  without  dispute  or  con- 
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flict,  the  question  of  probable  cause  is  a  pure  question  of 
law  which  it  is  the  duty  of  the  court  to  determine  without 
submission  of  the  case  to  the  jury,  and  it  is  wholly  im- 
material whether  the  plaintiff  was  or  was  not  guilty  of  the 
offense  charged  in  the  criminal  prosecution,  except  as 
proof  of  guilt  would  establish  the  existence  of  probable 
cause.  Turner  v.  O^Brien,  5  Neb.,  542 ;  Travis  v.  Smithy 
1  Pa.  St.,  at  page  237;  Jonascn  v.  Kennedy^  39  Neb.,  313, 
319;  Dreyfus  v.  Aul,  29  Neb.,  191,  197;  Hagelund  v.  Mur- 
phy, 54  Neb.,  545;  Meyer  v.  Louisville^  dc,  R.  Go,,  98 
Ky.,  365,  33  S.  W.  Rep.,  98;  Albin  Co.  v.  Mumford,  55  S. 
W.  Rep.  [Ky.],  913. 

The  defendant  not  only  laid  the  whole  case  before  the 
county  attorney,  but  the  county  attorney  himself  took 
charge  of  the  investigation  and  collected  all  evidence  and 

officially  determined  that  the  prosecution  should  be  in- 
stituted and  what  charges  should  be  made.  Where  a  com- 
plaining witness  fully  and  fairly  lays  before  counsel  all 
of  the  facts  bearing  upon  the  guilt  of  the  accused  within 
his  knowledge,  and  after  having  exercised  reasonable  dili- 
gence to  obtain  knowledge,  and  in  good  faith  acts  upon 
the  advice  of  such  counsel  in  instituting  the  prosecution, 
an  action  for  malicious  prosecution  can  not  be  main- 
tained. Peterson  v.  Reisdorph,  49  Neb.,  529;  Dreyfus  v. 
Aul,  29  Neb.,  191.  And  the  rule  is  even  stronger  where 
the  matter  is  placed  in  the  control  of  the  public  prosecutor 
and  he  officially  undertakes  an  investigation  for  the  dis- 
covery of  the  facts,  and  assumes  responsibility  for  the 
prosecution.  Smith  v,  Austin,  13  N.  W.  Rep.  [Mich.],  593. 
It  is  the  duty  of  the  county  attorney  to  prosecute,  and, 
incidentally,  he  has  authority  to  determine,  and  is  charged 
with  the  duty  of  determining,  whether  or  not  there  is  prob- 
able cause.  Compiled  Statutes,  chapter  7,  sections  16,  17 
[Annotated  Statutes,  sections  9140,  9141]. 

The  knowledge  of  an  agent  which  constitutes  notice  to 
the  principal  is  such  knowledge  as  the  agent  possesses  or 
receives  in  the  course  of  the  very  transaction  which  be- 
comes the  subject  of  the  suit     But  knowledge  obtained 
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by  one  agent,  while  engaged  in  a  particular  transaction, 
is  not  notice  to  the  principal  when  acting  through  an- 
other agent  in  respect  to  a  different  transaction.  Story, 
Agency  [9th  ed.],  section  140;  Cougar  v.  The  Chicago  <£- 
2Vr.  W.  R.  Co.,  24  Wis.,  157. 

It  is  held  in  many  courts  that  the  judgment  of  a  court 
of  competent  jurisdiction  is  conclusive  evidence  of  prob- 
able cause,  even  though  it  be  reversed  on  appeal,  unless  it 

is  alleged  and  proved  tliat  the  judgment  was  obtained  by 
fraud,  or  perjury  of  the  prosecuting  witness,  or  suborna- 
tion of  perjury  by  him.  Cloon  v.  Qerry,  13  Gray  [Mass.], 
201;  Whitney  v.  Peckham,  15  Mass.,  243;  Phillips  v.  Vil- 
lage of  Kalamazoo,  18  N.  W.  Rep.  [Mich.],  547;  Crescent 
City  Live  Stock  Co.  v.  Butcher's  Union.  Slaughter-House 
Co.,  120  U.  S.,  141,  159;  Root  v.  Rose,  72  N.  W.  Bep. 
[N.  Dak.],  1022;  Parker  v.  Farley,  10  Gush.  [Mass.],  279; 
Dennehey  v.  Woodsum,  100  Mass.,  195;  Knight  v.  Inter- 
national d  0,  N,  R.  Co.,  23  U.  S.  App.,  356;  Johnson  v. 
Miller,  63  la,,  529;  Boicman  v.  Brown,  52  la.,  437. 

The  same  effect  is  given  to  the  judgment  of  a  justice 
of  the  peace  on  preliminary  examination.  Ganea  v.  South- 
ern Pacific  R.  Co.,  51  Gal.,  140 ;  Diemer  v.  Berber,  75  Gal.. 
287.  But  the  cases  are  not  in  harmony.  Ross  v.  Hixon, 
12L.  R.  A.  [Kan.],  760. 

This  court,  in  a  well  considered  case,  decided  upon  prin- 
ciple, and  upon  review  of  the  leading  cases,  has  laid  down 
the  rule  that  the  effect  of  a  judgment  may  be  rebutted  by 
pleading  and  proving  "any  facts  which  show  that  tho 

conviction  was  under  circumstances  depriving  it  of  any 
naturally  probative  effect."    Nehr  v.  Dobbs,  47  Neb.,  863. 

KlRKPATRICK^  O. 

This  is  an  action  brought  by  Thomas  K.  Sudborough, 
plaintiff  in  error,  against  the  Pacific  Express  Gompany 
and  Erastus  Young,  defendants  in  error,  to  recover  dam- 
ages for  malicious  prosecution.  Trial  was  had  to  the  dis- 
trict court  for  Douglas  county,  lasting  many  days,  at 
which  a  large  amount  of  tostiviony  was  taken  on  behalf 
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of  both  parties.  At  the  conclusion  of  the  testimony  the 
court,  on  motion  of  defendants  in  error,  instructed  the 
jury  to  bring  in  a  verdict  for  defendants  in  error,  and  from 
the  judgment  entered  upon  such  verdict  error  is  prose- 
cuted to  this  court.  Many  questions  are  presented  in  the 
argument  which  do  not  seem  to  require  determination. 
We  have  very  carefully  read  all  of  the  evidence  in  the 
record,  and  are  forced  to  the  conclusion  that  the  undis- 
puted evidence  establishes  beyond  question  probable  cause 
to  believe  that  plaintiff  in  error  was  guilty  of  the  crime 
charged.  It  would  not  subserve  any  good  purpose  to  en- 
ter upon  an  extended  discussion  of  this  evidence.  For 
many  years  prior  to  1897  the  Pacific  Express  Company, 
at  its  headquarters  in  the  city  of  Omaha,  was  being  syste- 
matically robbed  by  some  of  its  employees.  These  pecula- 
tions and  embezzlements  seem  to  have  amounted  to  be- 
tween 140,000  and  $50,000.  Plaintiff  in  error  himself 
seems  to  have  admitted  that  his  own  embezzlements 
amounted  to  more  than  f  14,000,  all  of  which  he  claimed 
were  outlawed  at  the  time  he  made  the  confession,  and  be- 
cause of  which  he  seems  never  to  have  been  prosecuted. 
The  case  is  in  very  many  respects  like  that  of  Bechel  v.  Pa- 
cific Express  Co,,  65  Neb.,  826,  91  N.  W.  Rep.,  853,  and 
arose  out  of  the  same  series  of  robberies  and  embezzle- 
ments as  in  this  case.  The  questions  presented  in  the  case 
at  bar  are  the  same  as  those  presented  and  determined 
in  the  case  above  referred  to.  With  the  conclusion  reached 
there  we  are  content 

The  undisputed  evidence  being  such  as  to  establish  be- 
yond question  probable  cause  to  believe  plaintiff  in  error 
guilty  of  the  offense  of  which  he  was  charged,  the  directed 
verdict  of  the  trial  court,  and  judgment  thereon,  are  right, 
and  it  is  recommended  that  the  same  be  affirmed. 

Hastings^  C,  concurs. 

Affibmbd. 


528  NEBRASKA.  REPORTS.     [Unofficial. 

Hajek  t.  Prachell. 


Frank  J.  Hayek,  appellant,  v.  Adolph  Pbachbil  bt  al., 

APPBLLEES. 

Piled  Mat  20.  1903.     No.  12,643. 

Ck)mmis8ioner's  opinion.    Department  No.  2. 

Creditors'  Suit:  Evidence  of  Judgment:  Execution.  I'd  order  to 
maintain  an  action  in  the  nature  of  a  creditors'  bill  in  aid  of 
execution,  to  set  aside  a  deed  and  subject  the  land  described 
therein  to  the  payment  of  a  judgment,  it  is  necessary  to  prove, 
by  some  competent  evidence,  the  existence  of  a  valid  judgment. 

Appeal  from  the  district  court  for  Saline  county. 
Tried  below  before  Stubbs^  J.    Affirmed. 

F.  I.  Fo88  and  B.  V.  Kohout,  for  appellant 

Hastings  &  Hastings,  contra. 

Barnes^  C. 

This  is  a  suit  in  the  nature  of  a  creditors'  bill  in  aid  of 
execution,  brought  against  Adolph  Pracheil  and  Barbara 
Prachiel,  his  wife,  to  set  aside  two  certain  deeds  of  real 
estate  and  subject  the  land  conveyed  thereby  to  the  pay- 
ment of  a  judgment  which  appellant  alleged  he  had  ob- 
tained and  holds  against  Adolph.  One  of  the  deeds  men- 
tioned in  the  petition  was  executed* by  Adolph  Prachiel 
and  his  wife,  Barbara,  to  one  Edward  Eckert,  by  which 
they,  for  the  alleged  consideration  of  fl,  conveyed  the 
north  half  of  the  southeast  quarter  of  section  16,  town- 
ship 7,  range  4  east,  to  him,  and  the  other  was  immediately 
thereafter  executed  by  Eckert  to  Barbara  Prachiel,  so  that 
Adolph,  as  a  matter  of  fact,  conveyed  the  land  in  ques- 
tion to  his  wife  by  and  through  the  intervention  of  a 
third  party.  It  was  alleged  in  the  petition,  among  other 
things,  that  the  plaintiflf  had  obtained  a  judgment  against 
Adolph  Pracheil;  that  he  had  had  a  transcript  thereof 
filed  in  the  oflBce  of  the  clerk  of  the  district  court  for 
Saline  county ;  that  an  execution  had  been  issued  thereon 
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and  levied  on  the  land  in  question.  But  it  was  not  al- 
leged in  the  petition  that  an  execution  had  ever  been  is- 
sued and  returned  unsatisfied  in  whole  or  in  part  for  want 
of  goods  and  chattels  whereon  to  levy.  Defendants  an- 
swered the  petition  and  denied  each  and  every  allegation 
contained  therein  not  specifically  admitted.  It  was  alleged 
in  the  answer  that  the  defendants  were  husband  and  wife, 
and  for  more  than  four  years  had  been  and  were  still  re- 
siding on  the  land  in  question  as  their  homestead;  that 
neither  of  them  owned  or  possessed  any  other  further  or 
different  land,  to\\Ti  lots  or  houses  subject  to  exemption 
as  a  homestead.  It  was  alleged  that  the  consideration  for 
the  deeds  in  question  was  |800  paid  by  Barbara  Pracheil 
to  her  husband,  Adolph;  that  there  was  a  mortgage  of 
fSOO  and  interest  amounting  to  f30  on  the  land,  which 
was  a  valid  and  subsisting  first  lien  on  the  premises. 
These  allegations  were  denied  by  the  reply.  The  cause 
was  tried  to  the  court  without  a  jury  and  at  the  close  of 
the  evidence  the  court  found  generally  for  the  defendants 
and  dismissed  the  plaintiflf's  action.  From  that  judgment 
plaintiff  appealed  to  this  court. 

An  examination  of  the  evidence  satisfies  us  that  the 
land  was  conveyed  from  Adolph  Pracheil  to  his  wife  for 
the  purposes  alleged  in  the  appellant's  petition.  But  it 
further  appears  that  it  is  the  homestead  of  the  defend- 
ants and  as  such,  under  our  law,  it  was  not  the  subject 
of  fraudulent  alienation  unless  its  value  exceeded  the  sum 
of  $2,000^  and  in  that  event  the  surplus  can  be  reached  by 
the  proper  proceeding  and  subjected  to  the  payment  of 
the  appellant^s  claim.  The  findings  and  judgment  of  the 
district  court  will  nevertheless  have  to  be  aflirmed,  be- 
cause there  is  no  competent  evidence  in  the  record  to 
prove  that  the  appellant  has  a  judgment  as  alleged  in  his 
petition,  or  that  any  execution  has  ever  been  issued 
thereon. 

At  the  trial,  H.   H.   Hendee,  county  judge  of  Saline 
county,  testified  that  in  his  record  he  found  a  judgment 
against  Jan  Melick  and  Adolph  Pracheil,  but  it  was  not 
38 
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identified  as  the  one  described  in  appellant's  petition. 
The  clerk  of  the  district  court  testified  that  "a  transcript 
was  filed  in  his  ofl&ce  on  March  14, 1901,  of  Frank  J.  Hayek 
against  Jan  Melick  and  Adolph  Pracheil."  This  is  the 
only  reference  to  the  procurement  of  a  judgment  or  the 
issuance  of  an  execution  thereon,  and  nothing  further  in 
relation  to  this  matter  can  be  found  in  the  record.  The 
judgment  was  neither  offered  nor  introduced  in  evidence, 
nor  does  a  copy  of  it  anywhere  appear  in  the  bill  of  ex- 
ceptions. This  evidence  was  insufficient  to  establish  the 
existence  of  a  valid  judgment  as  alleged  in  the  petition 
of  tlie  appellant.    Burge  v.  Qandy^  41  Neb.,  149. 

There  is  a  total  want  of  proof  to  show  that  any  ex- 
ecution was  ever  issued  or  delivered  to  the  sheriff  or  by  him 

returned  unsatisfied  in  whole  or  in  part.  It  is  true,  how- 
ever, that  it  is  alleged  in  the  petition  that  an  execution  had 
been  issued  on  the  judgment  and  levied  on  the  land  in 
question,  and  it  was  sought  to  set  aside  the  conveyances 
in  aid  of  such  execution.  This  may  be  done  in  a  proper 
case,  but  in  order  to  authorize  the  court  to  grant  such  relief 
some  competent  evidence  must  be  introduced  to  establish 
the  fact  of  the  issuance  of  the  execution  and  that  it  had 
been  levied  on  the  land  in  question.  KromJcop  v.  Krou- 
skop^  70  N.  W.  Rep.  [Wis.],  475;  Huglies  v.  H miner ,  64  N. 
W.  Rep.  [Wis.],  887;  Weaver  v.  Vressman^  21  Neb.,  675;  4 
Am.  &  Eng.  Ency.  Law  [1st  ed.],  573. 

Without  doubt  the  general  finding  of  the  court  in  favor 
of  the  appellees  was  based  on  this  total  want  of  competent 
evidence  to  sustain  the  action.  Under  the  facts  proved 
herein  no  judgment  could  have  been  rendered  except  one 
of  dismissal. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Pound  and  Oldham^  CO.,  concur. 

Affirmed. 
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Frbmont  Brewing  Company  v.  Mike  Pekarek. 

Filed  May  20,  1903.    No.  12,672. 
Commissioner's  opinion.    Department  No.  2. 

1.  Attachment:     Dissolution:     Evidence  Conflicting:     Affidavits: 

Findings.  On  disputed  questions  of  fact  tried  on  ex-parte  afflda- 
Tits  in  support  of  a  motion*  to  dissolve  an  attachment,  the  findings 
of  the  trial  court  will  not  be  disturbed  unless  clearly  against  the 
weight  of  the  evidence. 

2.  Attachment:    Evidence  Sufficient.     Evidence  examined,  and  held 

sufficient  to  support  the  Judgment  of  the  trial  court. 

Error  from  the  district  court  for  Saunders  county. 
Tried  below  before  Sornborger^  J.    Affirmed. 

E.  F.  Oray  and  Tarpettning  &  Placek^  for  plaintiff  in 
error. 

E.  E.  Good  and  O.  W.  Simpson ^  contra. 

Oldham^  d 

On  December  26,  1901,  the  Fremont  Brewing  Company 
instituted  its  suit  on  six  promissory  notes  of  flOO  each. 
These  notes  were  all  dated  April  30, 1903 ,  and  due  in  two, 
three,  four,  five,  six  and  seven  months  after  date  respect- 
ively. The  plaintiff  filed  an  affidavit  for  an  attachment 
alleging  numerous  statutory  grounds  therefor,  and  caused 
the  same  to  be  levied  upon  a  saloon  stock,  formerly  owned 
by  the  defendant,  and  also  summoned  the  Bank  of  Weston 
to  answer  as  garnishee.  Defendant  subsequently  filed  a 
motion  to  dissolve  the  attachment  because  the  facts  stated 
in  the  affidavit  were  not  sufficient  to  justify  the  issuing 
of  the  same  and  because  the  facts  alleged  in  the  affidavit 
were  untrue.  These  issues  of  fact  were  tried  to  the  court 
on  affidavits  and  counter-affidavits  filed  by  the  contending 
parties  and  were  determined  in  favor  of  the  defendant 
The  attachment  was  accordingly  discharged  and  plaintiff 
brings  error  to  this  court 
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While  numerous  statutory  grounds  for  attachment  were 
alleged  in  plaintiff's  affidavit,  only  two  of  these  were  sup- 
ported  by  any  testimony;  one  was  that  the  debt  had  been 
fraudulently  contracted,  the  other  that  the  defendant  was 
converting  his  property  into  money  for  the  purpose  of 
defrauding  creditors. 

It  appears  without  dispute  that  the  defendant  had  been 
engaged  in  the  saloon  business  in  Weston,  Saunders 
county,  Nebraska,  from  April,  1900,  until  June  7,  1900,  in 
connection  with  a  partner,  at  which  time  the  partnership 
was  dissolved  and  defendant  continued  in  the  business  in 
his  own  name  until  November  1,  1901,  at  which  time  he 
sold  out  his  business  for  the  alleged  price  of  $1,650.  It 
also  appears  that  all  the  time  the  defendant  was  engaged 
in  business  he  purchased  beer  from  the  plaintiff;  in  fact 
rented  the  building  in  which  his  saloon  was  conducted 
from  it,  and  bound  himself  to  sell  plaintiff's  beer  or  else 
pay  an  additional  sum  of  $600  per  annum  for  the  use  of 
the  premises  if  he  failed  to  do  so.  It  appears  that  in  1900 
defendant  was  the  owner  of  a  quarter  section  of  land  in 
Butler  county,  Nebraska,  valued  at  about  $3,000,  subject 
to  a  mortgage  of  $1,000.  It  is  alleged  in  plaintiff's  af- 
fidavit that,  for  the  purpose  of  procuring  credit  from  the 
brewery,  defendant  represented  to  them  that  he  was  the 
owner  of  tliis  land  free  from  incumbrances.  This  fact, 
however,  is  positively  denied  in  defendant's  affidavit  and 

he  alleges  that  he  never  made  any  property  statement  for 
the  purpose  of  procuring  credit,  but  that  he  was  com- 
pelled under  the  condition  of  his  lease  to  sell  plaintiff's 
beer  or  else  pay  an  additional  rental  of  $50  per  month  for 
the  use  of  its  building.  September  13,  1900,  and  long  be- 
fore the  notes  in  controversy  were  given,  defendant  sold 
his  lands  in  Butler  county  to  his  brother-in-law  for  a  con- 
sideration of  $2,500,  $1,500  of  which  were  alleged  to  have 
l)(*en  paid  in  cash,  and  the  mortgage  of  $1,000  assumed  by 
the  purchaser.  Defendant  claims  that  he  expended  $500 
of  this  purchase  money  on  his  homestead  in  Weston,  and 
used  the  other  $1,000  in  his  business.    It  appears  without 
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dispute  that  defendant  had  complained  to  plaintiff  that 
his  business  was  a  losing  one  and  had  requested  its  of- 
ficers to  aid  him  in  disposing  of  his  stock.  At  the  end 
of  the  license  year  defendant  was  in  debt  to  the  plaintiff 
in  the  sum  of  f400  for  beer  and  also  applied  for  a  loan  of 
f  600  to  procure  a  renewal  of  his  license ;  the  advance  was 
made  and  plaintiff  took  ten  promissory  notes  of  flOO 
each,  maturing  a  month  apart,  in  payment  of  this  in- 
debtedness, and  the  six  unpaid  notes  of  this  series  are 
the  foundation  of  this  cause  of  action. 

Defendant  accounts  fully  and  particularly  for  all  the 
money  which  he  received  for  the  sale  of  the  saloon  in 
November,  1901,  and  shows  that  he  applied  it  all  to  the 
payment  of  his  debts,  some  of  which  went  to  plaintiff,  with 
the  exception  of  the  unpaid  f  600  note  which  was  in  the 
Bank  of  Weston. 

It  is  strongly  urged  by  counsel  for  plaintiff  in  error 
that  we  should  review  these  conflicting  affidavits  and  de- 
clare that  the  judgment  of  the  trial  court  was  plainly 
against  the  w^eight  of  the  evidence.  It  is  urged  that  as 
all  this  testimony  was.  heard  on  ex-parte  affidavits,  the 
trial  judge  had  no  advantage  over  the  reviewing  court  in 
determining  the  credibility  of  the  witnesses  nor  the  weight 
to  be  attached  to  their  testimony,  and  that  in  the  case  at 
bar  we  should  determine  the  facts  on  the  weight  of  the 
testimony  uninfluenced  by  the  findings  of  the  lower  court. 

While  we  might  not  feel  so  firmly  bound  by  a  finding  of 
fact  made  by  a  trial  judge  on  proof  consisting  solely  of 
ex-parte  affidavits  as  we  would  by  a  finding  of  fact  made 
where  the  witnesses  are  examined  and  cross-examined  in 
his  presence,  yet  the  rule  is  well  established  in  this  state 
that  even  on  disputed  questions  of  fact  tried  on  affidavits 
in  support  of  a  motion  to  dissolve  an  attachment,  the  find- 
ings of  the  trial  court  will  not  be  disturbed  unless  clearly 
against  the  weight  of  the  evidence.  Johnson  v.  Steele,  23 
Neb.,  82;  Dolan  v.  Armstrong,  S5  Neb.,  339,  53  N.  W.  Rep., 
132;  Geneva  National  Bank  v.  Bailor,  48  Neb.,  866,  67  N. 
W,  Eep.,  865.     We  might  say  further,  ^ven  if  this  were 
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not  the  rule,  a  careful  examination  of  all  the  evidence  con- 
tained in  the  bill  of  exceptions  leads  us  to  the  conviction 
that  the  judgment  of  the  trial  court  is  clearly  supported 
by  the  weight  of  the  evidence. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Pound^  CO.,  concur. 

Affirmed. 


I.  R.  Postal^  Ovbrsbbr  of  Road  District  No.  19  of  Stan- 
ton County^  Nebraska^  v.  Joseph  Martin. 

Filed  Mat  20.  1903.     No.  12,731. 
Commissioner's  opinion.    Department  No.  3. 

1.  Counties:     Jurisdiction:     Highways:     Records:     Lapse  of  Time. 

Whenever  It  becomes  necessary  to  Invoke  the  record  of  proceed- 
ings' of  an  official  tribunal  of  limited  powers  for  the  purpose  of 
establishing  a  substantive  right  or  title,  it  is  indispensable  to  the 
success  of  the  party  relying  thereupOU  that  it  be  shown  affirm- 
atively that  the  body  had  acquired  Jurisdiction  of  the  subject 
of  its  action.  If  he  fails  so  to  do,  the  mere  lapse  of  time  will 
not  supply  the  omission. 

2.  Limitation  of  Actions:    Adverse  Possession:    Meaning  of  Statute. 

It  has  for  many  years  been  the  established  doctrine  of  this  court 
that  the  statute  of  limitations,  with  reference  to  real  property, 
is  neither  a  statute  of  presumptions  nor  one  of  repose,  but  that 
the  continued,  exclusive,  open,  notorious  atid  adverse  possession 
of  lands  for  the  period  of  limitations,  operates  of  Itself,  as  a  grant 
of  all  adverse  titles  and  interests  to  the  occupant. 

3.  Easement:    Highways:    Evidence  of  Intent.    The  passive  permis- 

sion by  the  owner  of  lands  of  the  use  of  them  by  the  public,  is 
not  alone  evidence  of  an  intent  to  dedicate  them  to  such  use. 

4.  Easement:  Highways:  Adverse  Possession :  Conflicting  EvroENCs: 

Appeal.  The  question  whether  the  public  has  acquired  by  exclu- 
sive adverse  possession  and  user  an  easement  for  highway  pur- 
poses, is  one  of  fact  which,  when  decided  by  the  district  court  from 
conflicting  evidence,  will  not  ordinarily  be  re-examined  upon  an 
appeal. 
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Error  from  ttie  district  court  for  Stanton  county. 
Tried  below  before  Graves^  J.    Affirmed. 

G.  A.  Eberlj/y  county  attorney^  for  plaintiff  in  error. 

Where  a  public  road  has  been  established  by  proceedings 
under  the  statute,  and  open  and  traveled  by  the  public  for 
more  thsui  ten  years  the  public  thereby  acquire  an  easement 
therein,  and  the  court  will  not  examine  the  original  pro- 
ceedings for  the  laying  out  of  the  road  to  determine 
whether  or  not  they  were  valid.  City  of  Beatrice  v.  Blacky 
28  Neb.,  263;  Lydick  v.  State,  61  Neb.,  309. 

It  is  not  indispensable  to  the  establishment  of  a  high- 
way by  adverse  user,  that  there  be  no  deviation  in  the  line 
of  travel.  If  the  travel  has  remained  substantially  un- 
changed, it  is  sufficient,  even  though  at  times,  to  avoid  en- 
croachments or  obstructions  upon  the  road,  there  may 
have  been  slight  deviations  from  the  common  way.  Nel- 
son V.  Jenkins^  42  Neb.,  133 ;  Streeter  v.  Stalnaker.  61  Neb., 
205;  City  of  Beatrice  v.  Black,  28  Neb.,  263. 

Dedication  may  be  presumed  from  lapse  of  time. 
State  V.  County  Commissioners  of  Otoe  County,  6  Neb., 
129. 

The  statute  of  limitations  does  not  run  against  a  state. 
Blazier  v.  Johnson,  11  Neb.,  at  page  405,  9  N.  W.  Rep., 
543. 

Title  to  a  public  highway  can  not  be  acquired  by  ad- 
verse possession  by  a  private  person  and  one  can  not  ac- 
quire by  adverse  possession  the  right  to  shut  up  or  ob- 
struct a  highway.  City  of  Visalia  v.  Jacob,  65  Cal.,  434, 
52  Am.  Rep.,  303;  Commonwealth  v.  Moorehcad,  118  Pa. 
St.,  344;  Heddleston  v.  Hendricks,  52  Ohio  St.,  460,  40  N. 
E.  Rep.,  408;  Depriest  v.  Jones,  21  S.  E.  Rep.  [Va.],  478; 
Krueger  v.  Jenkins,  59  Neb.,  641,  81  N.  W.  Rep.,  844. 

Allen  d  Reed,  contra. 

No  notice  of  the  application  for  the  establishment  of 
the  road  is  shown  by  the  record  to  have  been  given. 
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Notice  is  tlie  life  of  judicial  and  (/u(m-jadicial  proceedings. 
Without  it  the  proceedings  are  void.  General  Statutes, 
chapter  67,  wction  19;  Robinson  v.  MathvAck,  5  Neb.,  at 
page  255;  State  v.  County  CommAssioners  of  Otoe  County, 
6  Neb.,  at  page  133 ;  Doody  v.  Vaughn,  7  Neb.,  at  page  31 ; 
Sioux  City  (£  P.  R.  Co.  v.  Washington  County,  3  Neb.,  at 
page  41;  Lvsicitr  v.  Cutter  County,  61  Neb.,  at  page  613; 
State  V.  Berry,  12  la.,  58.  As  bearing  upon  the  ne- 
cessity of  jurisdiction  and  a  compliance  with  the  statute 
appearing  upon  the  face  of  the  commissioners'  record,  see 
also  the  foUowiug  cases:  Beatty  v.  Beethe,  23  Neb.,  210; 
Commissioners  of  Wabaunsee  County  v.  Muhlenbacker,  18 
Kan.,  at  page  132;  Oliphant  v.  Commissioners  of  Atchison 
County,  18  Kan.,  at  page  390;  Barker  v.  The  Board  of 
Commissioners  of  Wyandotte  County,  45  Kan.,  694;  State 
V.  Horn,  34  Kan.,  at  page  562. 

The  first  finding  of  fact  clearly  discloses  that  the  locus 
in  quo  was  wild,  uninclosed  prairie  land  in  1885,  and  un- 
dor  such  circumstances  there  is  no  such  thing  SB  a  highway 
by  prescription.  Graham  v.  Eartnctt,  10  Neb.,  at  page 
532;  Ra-thman  v.  Norenherg,  21  Ni'b.,  467;  Engle  v.  Hunt, 
50  Neb.,  358;  Shaffer  v.  Stull,  32  Neb.,  at  page  98;  Nelson 
V.  Jenkins,  42  Neb.,  at  page  137;  State  v.  Horn,  35  Kan., 
717 ;  Fox  V.  Virgin ,  11  111.  App.,  513 ;  People  v.  Ldmngston, 
27  Hun  [N.  Y.],  105;  Gray  v.  Haa^,  67  N.  W.  Rep.  [la.], 
3i)4;  Smith  v.  Smith,  34  Kan.,  at  page  301;  State  v.  Kan- 
sas City,  St.  J.  &  C.  B.  R.  Co.,  45  la.,  139;  Tlie  Missouri, 
K.  &  T.  R.  Co.  V.  Long,  27  Kan.,  at  page  696. 

A  highway  may  be  established  in  one  of  three  ways: 

1.  By  an  exercise  of  the  sovereign  power  of  eminent  do- 
main. 

2.  By  dedication. 

3.  By  prescription,  or,  as  it  is  sometimes  called,  by  user. 
The  highway  in  question  does  not  fall  within  the  first 

.siibdiTision  above  because  all  proceedings  in  aid  of  its 
establishment  were  absolutely  void. 

The  only  act  of  dedication,  wliicli  the  defendant  claims 
to  exist,  consists  in  a  locust  hedge  at  one  time  thrown 
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around  an  entire  township  of  which  the  land  in  contro- 
versy is  a  part.  It  is  claimed  that  the  interstices  or  gaps 
left  in  the  hedgerows  for  the  public  to  cross,  constitute  an 
act  of  dedication.  This  is  not  suflBcient  Graham  v.  Hart- 
netty  10  Neb.,  at  page  521 ;  Tuppcr  v,  Husorif  1  N.  W.  Rep. 
[Wis.],  334;  City  of  Omaha  v,  Harrver^  49  Neb.,  1;  War- 
ren V.  Brown^  31  Neb.,  at  page  19;  Riibe  v.  Sullivan,  23 
Neb.,  at  pages  783,  784;  Oyler  v.  RosSj  48  Neb.,  at  page 
215;  Daniels  v.  Chicago  &  N,  W.  R.  Co.,  35  la.,  129;  State 
V.  Adkins,  42  Kan.,  203;  State  v.  Tucker,  36  la.,  at  page 
.  488;  State  v.  Green/ 4:1  la.,  693;  Angell,  Highways  [3d 
ed.],  section  152;  Peyton  v.  Shaw,  15  111.  App.,  192;  Scott 
V.  State,  1  Sneed  [Tenn.],  629;  Stone  v.  Jackson,  32  Eng. 
Law  and  Eq.,  349;  Bowers  v.  Suffolk  Mfg.  Co.,  4  Cush. 
[Mass.],  332;  State  v.  Trask,  6  Vt.,  355;  Bowman  v.  Wick- 
liffc,  15  B.  Mon.  [Ky.],  84;  Hall  v.  McLeod,  2  Met.  [Ky.], 
98;  Cyr  v.  Madorc,  73  Me.,  53;  Ball  v.  Mayor  and  Council 
of  Baltimore,  56  Md.,  187. 

Neither  was  the  highway  established  by  prescription 
or  user.  To  acquire  an  easement  or  way  on  another's  land 
there  must  be  a  use  of  the  way  for  the  length  of  time 
which  will  bar  an  action  for  the  recovery  of  title  to  land, 
and  which  is  under  claim  of  right,  or  adverse.  Engle  v. 
Hunt,  50  Neb.,  358;  Webster  v.  City  of  Lincoln,  50  Neb., 
at  page  3. 

Ambs^  0. 

This  is  an  action  to  restrain  the  plaintiff  in  error,  as 
overseer  of  public  roads,  and  his  successors  in  said  office, 
from  maintaining  a  public  highway  through  and  across 
certain  lands  belonging  to  the  defendant  in  error.  The 
facts,  so  far  as  their  consideration  appears  to  be  requisite 
for  this  opinion,  are  sufficiently  manifested  by  the  findings 
and  judgment  of  the  district  court  which  are  as  follows : 

"Now  on  this  25th  day  of  November,  1901,  it  being  the 
first  day  of  the  regular  fall  term  of  the  district  court  held 
within  and  for  Stanton  county,  Nebraska,  this  cause  hav- 
ing been  held  under  advisement  by  the  court,  and  coming 


538  NEBRASKA  REPORTS.     [Unofficial. 

Postal  y.  Martin. 

on  further  to  be  heard  upon  the  petition,  answer,  reply 
and  the  evidence  and  written  arguments  and  brief  of  coun- 
sel, and  the  court  being  advised  in  the  premises  does  find : 

"1.  That  the  land  described  in  plaintiff's  petition,  to 
wit>  section  six,  township  twenty-one,  range  one  east  of 
the  6th  P.  M.  in  Stanton  county,  Nebraska,  prior  to  the 
year  1885  was  wild,  uninclosed,  uncultivated  prairie  land. 
A  strip  about  two  rods  wide  on  the  north  and  west  line  of 
said  section  six  was  broken  in  1868,  and  soon  thereafter  a 
hedge  was  set  out  and  the  broken  land  on  either  side  of 
said  hedgerow  was  cultivated  during  the  years  from  1869 
to  1874,  when  the  cultivation  of  said  land  was  abandoned. 

"2.  The  court  finds  that  in  April  of  the  year  1872,  a 
petition  praying  for  the  survey  and  laying  out  of  a  public 
highway  was  filed  before  and  presented  to  the  board  of 
county  commissioners  of  Stanton  county,  Nebraska,  and 
that  in  pursuance  of  said  petition  a  commission  was  ap- 
pointed by  said  board  to  locate  a  road,  and  thereafter  a 
survey  was  made  marked  by  a  plow  furrow  and  stakes, 
and  along  said  survey  a  road  was  oi)ened  in  April,  1872, 
across  said  section  six  and  other  lands.  The  court  finds 
that  no  notice  of  the  establishment  of  said  road  either 
actual  or  constructive  was  ever  given  to  the  owners  of  said 
section  six,  and  that  the  proceedings  by  said  board  of 
county  commissioners  were  not  in  compliance  with  the 
statute  of  Nebraska,  were  indefinite,  irregular  and  void. 
That  from  and  after  1872,  the  public  traveled  across  said 
section  six  substantially  along  the  line  of  said  survey  of 
1872,  deviating  therefrom  wherever  and  whenever  en- 
croachments made  it  necessary.  That  the  public  con- 
structed a  culvert,  making  approaches  thereto  across  one 
ravine  along  said  line  of  survey,  which  culvert  was  car- 
ried away  by  the  water  about  eight  years  thereafter  and 

was  never  rebuilt;  that  another  ravine  on  said  survey  was 
filled  with  logs  and  dirt,  which  was  carried  away  by  the 
water  about  three  years  thereafter  and  was  never  rebuilt 
or  repaired,  and  thereafter  the  public  travel  diverged  eight 
or  ten  rods  from  the  line  of  survey  near  the  points  where 
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the  said  ravines  crossed  the  same,  and  that  the  land  in 
controversy  eomprijsed  a  part  of  a  tract  of  land  owned 
by  Craig  and  Clark,  consisting  of  an  entire  township,  and 
known  as  the  township  farm. 

"3.  The  court  finds  that  since  1885  said  section  six  has 
been  owned  by  plaintiff,  and  that  in  1886  plaintiff  in- 
closed the  land  in  controversy  with  a  fence,  placing  gates 
across  said  traveled  track,  and  the  general  public  have 
opened  and  closed  said  gates  and  passed  over  said  trav- 
eled tract 

"4.  The  court  finds  that  defendant  I.  R.  Postal,  is  and 
was  at  the  commencement  of  this  action  the  overseer  of 
road  district  No.  19  in  Stanton  county,  Nebraska,  in 
which  the  land  in  controversy  is  situate,  and  has  threat- 
ened to  and  will  unless  restrained  by  injunction  herein, 
tear  down  the  fences  and  gates  and  open  the  highway 
across  the  land  in  controversy. 

"5.  The  court  finds  generally  for  the  plaintiflf.  Deft, 
excepts.  The  court  finds  as  a  conclusion  of  law  that 
no  legal  highway  was  ever  laid  out,  established  and 
opened  across  the  land  in  controversy ;  that  the  public  has 
never  acquired  a  public  highway  across  the  land  in  con- 
troversy by  adverse  possession,  prescription  or  user,  the 
land  being  uncultivated,  uninclosed  prairie  land,  and  no 
road  exists  by  dedication,  and  that  plaintiflf  is  entitled  to 
an  injunction  perpetually  restraining  defendant  I.  R.  Pos- 
tal, and  his  successors  in  olfice  from  tearing  down,  remov- 
ing or  in  any  manner  interfering  with  the  gates  and  fences 
of  the  plaintiflf  constructed  across  said  line  of  survey  as 
prayed  in  his  petition. 

"It  is  therefore  ordered,  adjudged  and  decreed  by  the 
court  that  the  injunction  be  made  perpetual  restraining 
said  defendant  I.  R.  Postal,  and  his  successors  in  oflftce, 
from  tearing  down,  removing  or  in  any  manner  interfering 
with  the  gates  and  fences  of  the  plaintiflf  constructed 
across  said  line  of  survey,  in  said  section  six." 

The  first  contention  of  the  plaintiflf  in  error  is  that  after 
the  lapse  of  so  long  a  time  it  will  be  conclusively  presumed 
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that  the  steps  requisite  to  confer  jurisdiction  upon  the 
county  board  to  lay  out  and  establish  the  road,  were  taken 
and  that,  therefore,  the  finding  of  the  trial  court  that  they 
were  not  taken,  is  necessarily  unsupported  by  evidence. 
In  support  of  this  proposition  counsel  cites  and  relies  upon 
The  City  of  Beatrice  v.  Blacky  28  Neb.,  263,  and  Lydick  v, 
StatCy  61  Neb.,  309.  Considered  in  connection  with  other 
opinions  of  this  court  upon  the  same  and  related  questions 
we  think  that  these  decisions  will  not  bear  that  interpre- 
tation. It  was  repeatedly  decided  by  this  court,  at  an 
early  day,  and  the  doctrine  has  never  been  retracted  or 
criticised,  that  the  petition  by  ten  landholders  and  the 
notices  prescribed  by  the  statute,  are  jurisdictional  steps 
in  the  absence  of  which  the  county  board  is  powerless  to 
take  any  valid  action  towards  the  establishment  of  a  public 
highway.  Robinson  v.  Mathwicky  5  Neb.,  at  page  255; 
State  V,  Otoe  County,  6  Neb.,  at  page  133;  Doody  v, 
Vaughn y  7  Neb.,  31;  Lesieur  v.  Cutter  County,  61  Neb., 
612. 

But  in  a  series  of  comparatively  early  cases  this  court 
adopted  a  view  of  the  statute  of  limitations  with  reference 
to  its  relation  to  real  property  which,  so  far  as  the  writer 
is  aware,  is  peculiar  to  this  jurisdiction,  and  according  to 
which  the  enactment  is  considered  neither  as  a  statute  of 
presumption  nor  as  one  of  repose,  but  as  one  having  such 
an  effect  that  the  open,  notorious,  exclusive  and  adverse 
possession  of  lands  for  the  period  of  limitations,  itself 
operates  as  conveyance  or  grant  of  the  title  to  the  occupant. 
It  is  said  in  Alexander  v.  Wilcox,  30  Neb.,  793,  that  by 
such  possession  for  ten  years  a  person  "acquires  title"  to 
the  occupied  lands.  In  Ballou  v.  Sherwood,  32  Neb.,  666, 
it  is  held  that  such  possession  for  such  a  time  will  "give 
(grant)  perfect  title  thereto."  In  a  large  number  of  cases 
both  earlier  and  later  than  these,  the  court  has  made  use 
of  language  of  substantially  the  same  purport,  so  that  the 
doctrine  may  now  be  regarded  as  firmly  established.  That 
the  public  may  acquire  an  easement  for  highway  purposes 
by  adverse  possession  in  the  same  manner  and  with  the 
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same  effect  as  an  individual  may  acquire  a  title  by  the 
same  means,  is  undoubted  law  and  ia  not  controverted  by 
coaneel,  and  the  proposition  does  not,  Uierefore,  call  for 
discussion. 

It  follows  from  the  foregoing  principles  that  if  for  ten 
years  consecutively  prior  to  the  beginning  of  this  action, 
the  public  has  Yteeu  in  the  open,  exclusive,  notorious  and 
adverse  possession  of  the  strip  of  ground  in  controversy, 
claiming  and  using  it  as  a  highway,  the  owner  or  owners 
of  the  fee  must  be  deemed  to  have  granted  an  easement  in 
and  over  it  for  the  purpose,  or  the  public,  by  such  posses- 
sion and  user,  must  be  deemed  to  have  acquired  such  an 
easement,  however  the  idea  may  he  expressed.  Whether 
the  county  board  ever  made  an  attempt  to  lay  out  and  es- 
tablish such  a  rond  or  whether,  making  such  an  attempt, 
they  took  steps  indispensable  to  the  acquisition  of  Juris- 
diction, is  immaterial,  except  to  the  extent,  if  any,  in  which 
such  an  attempt,  if  made,  may  have  served  to  characterize 
the  possession  and  user  by  the  public  and  to  describe  its 
territorial  limits.  But  if,  on  the  contrary,  possession  and 
user  has  not  been  open,  notorious,  exclusive  and  adverse, 
so  as  to  be  effectual  as  a  grant  or  acquisition  of  an  easi- 
ment,  the  insufflcienoy  of  such  possession  can  not  hv 
amended  or  supplied  by  resort  to  any  alleged  proceediii.ii 
to  lay  out  and  establish  a  road  which  itia  not  affirmatively 
shown  that  the  county  board  had  acquired  jurisdiction  (" 
prosecute.  Whenever  it  becomes  necessary  to  invoke  tin- 
record  of  proceedings  of  an  official  tribunal  of  limitct! 
powers  for  the  purpose  of  establishing  a  substantive  riglil 
or  title,  it  is  indispensable  to  the  success  of  the  party  re- 
lying thereupon  that  it  be  shown  affirmatively  that  tiic 
body  had  acquired  jurisdiction  of  the  subject  of  its  action. 
If  he  fails  so  to  do,  the  mere  lapse  of  time  will  not  supply 
the  omission.  The  idea  that  jurisdictional  steps  will,  aftci' 
a  time,  be  presumed  to  have  been  taken,  is  excluded  by  ilic 
accepted  theory  of  the  statute  of  limitations.  In  this  cas'' 
it  is  not  contended  that  there  were  any  evidences  of  re<|ui- 
aite  jurisdictional  steps  or  that  the  court  erred  in  find- 
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ing  that  there  were  none.  Neither  is  there  brought  to  our 
attention  any  unequivocal  evidence  of  an  intent  by  the 
owners  of  the  land  to  dedicate  the  strip  in  controversy  for 
a  public  road.  The  most  that  can  be  said  in  this  regard, 
is  that  for  considerable  periods,  during  the  time  in  con- 
troversy, they  acquiesced  in,  or  at  least  omitted  to  protest 
against  or  obstruct,  the  use  of  the  strip  by  travelers.  But 
such  conduct,  especially  in  the  case  of  remote  and  uur 
occupied  lands,  falls  far  short  of  being  evidence  of  an 
intent  to  dedicate  the  land  to  public  uses.  Engle  v.  Hunt, 
50  Neb.,  358;  The  Missouri,  K.  d  T.  R.  Co.  v.  Long, 
27  Kan.,  at  page  696 ;  Brown  v.  Stein,  38  Neb.,  596. 

There  remains  the  question  whether  there  was  such  an 
open,  notorious,  exclusive  and  adverse  use  and  occupa- 
tion by  the  public  for  a  period  of  ten  years  as  vested  an 
easement  in  the  plaintiff  in  error,  in  trust  for  the  public, 
for  the  purposes  of  a  highway.  Upon  this  question  there 
is  a  large  mass  of  conflicting  evidence,  some  of  it  direct 

and  some  of  it  circumstantial.  It  seems  to  us  to  be  an  issue 
peculiarly  fitting  for  the  district  judge,  who  saw  the  wit- 
nesses and  heard  their  testimony,  and  who  was,  doubt- 
less, far  more  familiar  than  are  we  with  the  usages  and 
customs  of  the  neighborhood  and  the  attitude  of  the 
parties,  to  finally  try  and  decide  upon.  We  think  it  is  a 
case  to  which  the  settled  rule  of  this  court  that  findings  by 
a  trial  judge  upon  disputed  questions  of  fact,  will  not  be 
disturbed  unless  manifestly  wrong,  is  especially  applicabla 
We  should  have  great  hesitancy,  if  the  question  was  open 
to  us,  in  saying  that  his  decision  is  not  in  harmony  with 
the  weight  of  the  evidence,  but  in  any  view  we  are  of 
opinion  that  it  is  not  lacking  in  such  support  thereby  as 
under  the  rule  mentioned,  fully  justifies  the  judgment 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiB  and  Albert^  GO.,  concur. 

AlTIBMEB. 
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William  A.  McCullough  v.  Colfax  County,  Nebraska. 

Filed  May  20,  1903.    No.  12,739. 
Gommissioner'B  opinion.    Department  No.  2. 

1.  Animals:    Damage  By:    Pleading:     Taxation  of  Dogs:     Statutes. 

In  an  action  based  on  the  provisions  of  section  18,  article  1  of 
chapter  4  of  the  Compiled  Statutes  [Annotated  Statutes,  section 
8219],  agatnst  a  county  to  recover  damages  alleged  to  have  been 
sustained  by  reason  of  the  loss  of  sheep  killed  by  dogs,  the  plain- 
tiff must  allege  that  the  county  board,  by  resolution  spread  at 
large  upon  the  records  of  its  proceedings,  imposed  the  proper  tax, 
and  provided  the  manner  and  conditions  of  payment  to  persons 
making  claims  against  the  fund  created  thereby. 

2.  Pleading:.    CJonditions  Perfobmed:     Statute  Giving  New  Remedy. 

In  an  actitfn  based  purely  on  a  statute  which  gives  a  new  remedy 
and  prescribes  prerequisite  conditions,  facts  must  be  alleged  in 
the  complaint  showing  the  performance  of  these  conditions,  and 
it  is  insufficient  to  allege  in  general  terms  that  me  plaintiff  has 
performed  all  the  necessary  comditions  on  his  part. 

Ekrob  from  the  district  court  tor  Colfax  county. 
Tried  below  before  Qrimison^  J.    Affirmed. 

Everitt  d  Wertz^  for  plaintiff  in  error. 

C.  J.  Phelps,  contra. 

Barnes,  C. 

This  action  was  brought  against  the  county  of  Colfax 
to  recover  certain  damages  alleged  to  have  been  sustained 
by  the  plaintiff  on  account  of  the  loss  of  a  number  of  sheep 
killed  by  dogs.  The  right  to  recover  is  based  on  sections 
16  to  22  of  article  1,  chapter  4,  of  the  Compiled  Statutes 
[Annotated  Statutes,  sections  3217-3223].  The  district 
court  sustained  a  demurrer  to  the  petition  and  dismissed 
the  action  and  the  plaintiff  prosecutes  error. 

The  allegations  of  the  petition  were  in  substance  as  fol- 
lows: "That  Colfax  county  is,  and  has  been  at  all  times 
mentioned  in  the  petition,  a  corporation  and  political  sub- 
division organized  and  existing  under  and  by  virtue  of 
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the  laws  of  the  state  of  Nebraska ;  that  in  the  year  1882, 
and  in  each  succeeding  year  thereafter  up  to  and  including 
the  year  1899,  the  county  had  levied  a  tax  upon  the  owners 
of  each  dog  in  the  county,  of  less  than  |5;  that  the  tax 
was  so  levied  for  the  purpose  of  constituting  a  special 
fund  for  the  payment  of  all  damages  done  by  dogs  within 
the  limits  of  said  county;  that  in  pursuance  of  the  said 
levy  the  assessors  of  the  various  precincts  in  the  county 
in  each  and  all  of  the  said  years  assessed  and  listed  for 
taxation  a  large  number  of  dogs,  and  that  the  same  were 
returned. upon  the  assessment  rolls  of  said  county;  that 
in  the  year  1883,  and  each  succeeding  year  thereafter  up 
to  and  including  the  year  1900,  there  was  collected  and 
paid  in  o  the  county  treasury  of  said  county  by  the  owners 
of  dogs  so  taxed  and  assessed,  large  sums  of  money,  to  wit : 
(here  followed  a  statement  of  the  amount  alleged  to  have 
been  collected  in  each  of  the  years  mentioned) ;  that  said 
sums  were  paid  and  collected  for  the  purpose  of  consti- 
tuting a  special  fund  for  the  payment  of  all  damages  done 
by  dogs  within  the  limits  of  said  county,  and  for  no  other 
purpose;  that  these  sums  in  each  of  the  said  years  were  set 

apart  by  the  county  treasurer  as  a  dog  tax  fund  for  the 
purpose  aforesaid,  and  a  distinct  record  thereof  was  kept 
in  the  books  of  said  treasurer;  that  from  time  to  time 
sums  of  money  were  paid  out  of  said  special  fund  to  par- 
ties damaged  by  dogs  within  the  limits  of  said  county,  but 
that  there  remained  on  the  20th  day  of  August,  1900,  in 
the  office  of  said  treasurer,  more  than  $3,000  in  money 
belonging  to  the  said  dog  tax  fund;  that  since  the  20th 
day  of  August,  1900,  no  money  has  been  paid  by  any  treas- 
urer of  said  county  as  payment  for  damages  done  by  dogs, 
and  no  money  has  been  paid  from  the  treasury  of  said 
county  for  the  purpose  for  which  said  special  fund  was 

created,  and  that  tliere  now  remains  in  the  funds  of  the 
county  treasury  more  than  f  3,000  of  the  moneys  collected 
and  paid  as  aforesaid ;  that  the  plaintiff  is,  and  at  all  times 
herein  mentioned  has  been  a  resident  of  said  county ;  that 
on  February  3,  1901,  certain  dogs  within  the  limits  of 
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said  county,  and  owned  and  harbored  by  residents  of  said 
county,  killed  seventeen  wethers  of  the  value  of  f  102 ;  four 
lambs  of  the  value  of  f  16,  and  chased  and  worried  a  drove 
of  1,834  sheep  and  wounded  a  number  thereof,  and  by  the 
chasing  and  worrying  of  said  sheep,  the  said  dogs  caused 
them  to  tear  down,  trample  and  destroy  the  fence  around 
them,  and  trample  and  destroy  two  tons  of  hay  of  the 
value  of  flO;  said  fence  being  of  the  value  of  $5;  all  of  said 
property  was  owned  by  this  plaintifif  and  was  injured  and 
destroyed  within  said  county  by  said  chasing  and  worry- 
ing of  said  drove  of  sheep  by  said  dogs;  said  sheep  were 
injured  and  damaged  therefrom  in  the  sum  of  $150  by 
reason  of  the  fright  and  consequent  loss  of  appetite  and 

fear  caused  by  said  worrying;  the  total  damage  to  peti- 
ioner  by  reason  of  said  chasing  and  worrying  of  said 

sheep,  the  killing  thereof  and  the  destruction  of  other 
property  arising  as  a  direct  result  thereof  amounts  to  the 
sum  of  $283;  no  part  of  said  sum  has  been  paid,  and  there 
is  now  due  and  owing  to  the  plaintiff  from  the  defendant 
the  sum  of  $283  with  interest  thereon  from  February  3, 
1901. 

"The  said  claim  of  $283  as  above  set  forth  was  duly 
verified,  presented  and  filed  with  the  county  clerk  of  said 
county  on  the  18th  day  of  February,  1901,  and  on  the 
same  day  was  presented  to  the  board  of  county  commis- 
sioners of  said  county  at  a  regular  session  thereof,  and 
was  by  them  on  the  same  day  considered  and  disallowed. 
AVherenpon  an  appeal  was  regularly  taken  to  this  court. 

I'efeience  is  hereby  made  to  the  transcript  of  proceedings 
before  said  board  of  county  commissioners  for  a  more 
spcc'fic    statement    thereof.     Wherefore    plaintiff    prays 

damages,"  etc. 

To  this  petition  the  defendant,  by  its  county  attorney, 
demurred  for  the  following  reason:  That  said  petition 
docs  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion in  favor  of  the  i)laintiff  and  against  the  defendant. 
The  court  sustained  the  demurrer ;  the  plaintiff  elected  to 
stand  upon  his  petition;  his  action  was  dismissed,  and  he 
39 
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now  contends  that  the  court  erred  in  its  ruling  and  judg- 
ment herein. 

It  will  be  observed  by  an  examination  of  the  petition, 
the  substance  of  which  is  fairly  quoted  herein,  that  the 
plaintiff  nowhere  sets  forth  the  proceedings  taken  by  him 

to  secure  the  payment  of  his  claim  by  the  county  board; 
his  allegations  in  that  respect  being  general,  to  wit,  that 
he  duly  presented  said  claim,  which  was  disallowed.  It 
must  be  further  observed  that  he  failed  to  plead  the  statute, 

and  esi>ecially  that  condition  of  it  wliich  provides  that 
payment  from  the  fund  described  in  his  petition  is  to  be 
made  only  in  accordance  with  a  regulation  of  the  county 
board.  The  section  in  which  this  provision  appears,  is  as 
follows : 

'The  municipal  authorities  of  any  county,  city,  town  or 
township  shall  have  authority  by  ordinance  or  resolution, 
entered  at  large  on  the  i>roper  journal  or  record  of  pro- 
ceedings of  such  municipality,  to  impose  a  license  tax  of 
not  more  than  $5  for  each  dog,  on  the  owner  or  harborer 
of  any  dog  or  dogs,  which  license  tax  shall  constitute  a 
special  fund  for  the  payment  of  all  damages  done  by 
dogs  within  the  limits  of  the  body  imposing  the  same  to 

be  paid  under  such  regulations  as  shall  be  provided  by 
such  ordinance  or  resolutions." 

It  is  contended  by  the  defendant  in  error,  first,  that  the 
law  in  question  is  unconstitutional,  and  second,  that  the 
failure  to  plead  the  steps  taken  by  the  plaintiff  to  secure 
the  allowance  of  his  claim  by  tlie  county  board,  and  his 
failure  to  allege  that  any  regulation  was  ever  adopted  by 
the  county  board  for  the  payment  of  su(*h  fund  to  the  plain- 
tiff and  others  who  might  be  entitled  thereto  renders  the 
petition  insufficient,  and  that  therefore  the  demurrer  was 
properly  sustained.  It  is  unnecessary  for  us  to  determine 
the  question  of  the  constitutionality  of  the  law  on  which 
this  action  is  based  because  of  the  plaintiff's  failure  to 
allege  sufficient  facts  to  constitute  a  cause  of  action 
thereunder.  We  may  say,  however,  that  an  examination 
of  the  authorities  convinces  us  that  an  act  of  this  nature 
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may  be  sustained  as  a  proper  exercise  of  police  power,  by 
the  legislature.  In  order  to  recover  in  this  case,  it  was 
necessary  for  the  plaintiff  to  plead  all  of  the  conditions 
precedent  which  would  entitle  him  to  the  payment  of  his 

claim;  if  he  has  failed  to  do  this  then  the  demurrer  was 
properly  sustained  and  the  judgment  of  the  trial  court 
should  be  affirmed. 

This  is  an  action  based  purely  on  the  statutory  pro- 
visions above  mentioned,  and  no  right  exists  in  plaintiff's 
favor  at  the  common  law  or  under  any  contract  relation. 
The  rule,  both  at  common  law  and  under  the  codes,  is : 

"When  the  statute  gives  a  new  remedy  and  prescribes 
prerequisite  conditions,  or  if  an  action  of  a  certain  class 
against  certain  parties  be  authorized  only  after  the  per- 
formance of  similar  conditions,  the  performance  of  these 
conditions,  whether  the  right  of  action  exists  at  common 
law,  or  is  created  by  statute,  must  be  alleged  in  the  com- 
plaint and  proved  at  the  trial. 

"Where  the  plaintiff  wishes  to  avail  himself  of  a  stat- 
utory privilege  or  right  founded  upon  particular  facts  he 
must  state  those  facts  in  his  complaint."  4  Ency.  PI.  & 
Pr.,  655. 

"  ^Pleading  the  statute  is  stating  the  facts  which  bring 

the  case  within  it;  and  counting  on  it,  in  the  strict  lan- 
guage of  pleading,  is  making  express  reference  to  it  by  apt 
terms  to  show  the  source  of  right  relied  on.'  Hawser  v. 
Melcher,  40  Mich.,  185;  King  v.  Fclton,  63  Cal.,  66." 

In  the  case  of  People  v.  Jackson ,  24  Cal.,  630,  it  was 
held,  that  a  complaint  in  an  action  based  on  a  right 
granted  by  the  provision  of  an  act  of  the  legislature  relat- 
ing to  the  location  of  certain  lands  that  the  allegation  that 
said  location  was  duly  and  properly  made  and  in  all  re- 
spects according  to  the  provisions  of  said  act  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action;  that  in 
pleading  title  to  land  under  an  act  of  the  legislature  which 
prescribes  conditions,  upon  the  performance  of  which  the 
title  may  be  secured,  it  is  necessary  to  aver  a  performance 
of  all  of  the  acts  required  by  the  statute. 
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A  general  averment  of  the  performance  of  conditions 
precedent  is  sufficient  in  case  of  contract,  but  in  all  other 
cases  the  facts  showing  a  performance  must  be  specially 
pleaded.  In  an  action  to  recover  taxes,  where  by  statute 
it  was  made  a  condition  precedent  to  the  maintenance  of 
such  suit  that  the  tax  collector  had  failed  to  collect  the 
taxes  by  reason  of  his  inability  to  find,  seize  or  sell  prop- 
erty belonging  to  the  delinquent,  it  was  held  that  the  dis- 
trict attorney  had  no  authority  to  commence  an  action  to 
recover  unpaid  taxes  except  in  cases  in  which  the  tax  col- 
lector had  failed  to  collect  them  for  the  reasons  specified 
in  the  act,  and  that  without  an  averment  of  such  failure 
on  the  part  of  the  tax  collector  the  complaint  failed  to 
constitute  a  cause  of  action.  The  People  v.  Eolladay,  25 
Cal.,  300. 

In  the  case  of  Burrell  v.  Havr,  40  Cal.,  373,  it  was  held 
that  "Before  a  person  will  be  permitted  to  call  in  question 
the  proceedings  through  which  another  has  obtained  a 
patent  to  public  lands,  he  must  show  in  himself  all  of  the 
conditions  necessary  to  enable  him  to  pre-empt"  the  land, 
and  where  the  complaint,  as  in  that  case,  failed  to  show 
affirmatively  by  proper  averment  that  the  plaintiff  pos- 
sessed the  requisite  qualifications  a  demurrer  was  properly 
sustained. 

In  Rhoda  v.  Almcda  County^  52  Cal.,  350,  it  was  held 
that  in  an  action  on  a  claim  against  the  county  the  plaintiff 
must  aver  all  of  the  matters  required  by  the  statue  in  re- 
lation to  his  presentation  of  the  claim  to  the  board  of 
supervisors  and  their  rejection  of  the  same;  and  an  aver- 
ment that  the  claim  had  been  duly  presented  and  rejected 
was  not  sufficient.  A  general  allegation  in  a  pleading  of 
the  performance  of  conditions  precedent  is  insufficient 
except  in  cases  of  contract,  where  it  is  authorized  by 
statute.  Colutnhia  Township  v.  Pipes,  23  N.  E.  Rep. 
[Ind.],  750. 

The  statutes  of  Montana  provide,  that  no  account  shall 
be  allowed  by  a  board  of  county  commissioners  unless  it 
sets  out  the  separate  items  and  their  nature,  and  is  sup- 
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ported  by  an  affidavit  of  their  truth.  Under  this  statute 
it  was  held  that  a  complaint  which  fails  to  allege  the  per- 
formance of  these  conditions  is  fatally  defective.  First 
National  Bank  of  Billings  v.  Custer  County,  17  Pac.  Rep. 
[Mont],  551. 

In  the  case  of  Biron  v.  The  Board  of  Water  Commis- 
sioners^ 41  Minn.,  519,  43  N.  W.  Rep.,  484,  it  was  held,  that 
under  a  statute  prescribing  specific  conditions  to  be  per- 
formed before  a  right  of  action  shall  accrue,  a  complaint 
is  insufficient  which  merely  alleges  that  the  plaintiff  has 
performed  all  of  the  acts  required  by  the  statute.  "The 
facts  showing  compliance  with  the  law  should  be  set  forth. 
The  rule  that  the  facts  constituting  a  cause  of  action 

should  be  distinctly  stated,  and  not  left  to  be  inferred, 
applied." 

Before  the  defendant  county  would  be  authorized  to  pay 
the  claim  sued  on,  it  must  have  adopted,  by  proper  resolu- 
tion spread  at  large  upon  the  record  of  the  proceedings  of 
the  board  of  commissioners,  suitable  regulations  providing 
for  the  manner  of  the  payment  of  claims  made  upon  the 
fund  alleged  to  have  been  created  therefor.  Where  such 
fact  is  not  alleged  the  presumption  is  that  it  does  not 
exist  It  further  appears  from  the  allegations  of  the  peti- 
tion that  since  the  20th  of  August,  1900,  no  payments  have 
been  made  to  any  one  from  the  fund  in  question ;  and  it  is 
not  alleged  that  no  reason  exists  for  such  non-payment 
Again,  the  plaintiff  fails  to  allege  that  the  dogs  causing 
the  damages,  for  which  he  seeks  to  recover,  were  owned 
and  harbored  by  persons  residing  in  Colfax  county  other 
than  himself.  It  has  been  held  that  the  failure  to  make 
this  allegation  renders  the  petition  fatally  defective. 

It  follows  that  the  petition  was  defective,  and  l..e  de- 
murrer thereto  was  properly  sustained.  For  the  foregoing 
reasons  we  recommend  that  the  judgment  of  the  district 
court  be  affirmed. 

OiiANViLLB  and  Albert,  CO.,  concur. 

Affirmed. 
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Morris  t.  Linton. 

Lydia  T.  Moeris,  appellant,  v.  Phoebe  R.  E.  E.  Linton 

et  al.,  appellees. 

Filed  Mat  20,  1903.     No.   12,818. 
Commissioner's  opinion.    Department  No.  1. 

1.  Mortgages:       Deficiengt:      Coyertube:      Pleading:      Busden    of 

Pboof.  Where  a  deficiency  judgment  is  sought  against  a  married 
woman,  who  denies  that  the  note  and  mortgage  upon  which  the 
Judgment  is  sought  were  executed  by  her  or  any  one  legally  repre- 
senting her,  and  that  she  never  received  any  consideration  for 
the  note,  the  burden  is  upon  plaintiff  to  show  facts  which  will 
create  a  personal  liability  of  the  defendant. 

2.  Mortgages:     Deficiency:     Coyertube:     Evidence  Sufficient.    Evi- 

dence examined,  and  held  sufficient  to  sustain  the  ruling  of  the 
trial  court  denying  the  motion  for  a  deficiefncy  Judgment 

APPI5AL  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawcett,  J.    Affirtned. 

George  B.  LaJce  and  Hamilton  &  Maxwell,  for  appellant. 

John  0,  Teiser  and  Charles  B.  Prichard,  contra. 

Kirkpatbick,  C. 

This  is  an  appeal  from  an  order  of  the  district  court  for 
Douglas  county  denying  a  motion  for  a  deficiency  judg- 
ment against  Phoebe  R.  E.  E.  Linton  and  Adolphus  Lin- 
ton. It  is  disclosed  by  the  record  that  at  the  September, 
1896,  term  of  the  district  court  a  decree  of  foreclosure  was 
entered  in  a  case  brought  by  appellant  against  appellee, 
reported  in  61  Neb.,  541.  After  the  affirmance  of  the  de- 
cree in  this  court  an  order  of  sale  was  issued,  and  the 
proi)erty  described  in  the  decree  of  foreclosure  was  sold, 
leaving  a  deficiency  of  f  1,361.76.  A  motion  was  filed  in 
the  district  court  by  appellant  for  a  deficiency  judgment 
against  appellee  herein.  In  resistance  of  this  motion  Mrs. 
Linton  filed  an  affidavit  in  which  she  denied  any  liability 
on  the  note  mentioned  in  the  decree  of  foreclosure,  "for 
the  reason  that  she  never  executed  the  same,  or  authorized 
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any  one  to  execute  the  same  for  her,  she  being  at  the  time 
of  the  alleged  making  and  delivery  of  said  note  under 
coverture,  being  the  wife  of  Adolphus  F.  Linton,  whose 
domicile  at  that  time,  as  well  as  up  to  the  present  time,  is 
in  Brighton,  England;  that  she  was  not  at  the  time  of 
the  giving  of  said  note  engaged  in  any  kind  of  trade  or 
business;  that  she  never  received  any  part  of  the  money 
represented  by  said  mortgage  or  note,  and  both  said  note 
and  mortgage  were  wholly  and  entirely  without  considera- 
tion as  to  her  or  any  one  legally  representing  her."  It  is 
further  disclosed  by  the  record  that  Mrs.  Linton,  in  her 
answer  to  the  petition  in  the  foreclosure  suit,  denied  that 
she  ever  executed  the  note  and  mortgage  in  suit,  and 
denied  that  she  ever  authorized  any  one  to  execute  the 
note  for  her;  and  alleged  that  she  was  a  married  woman 
at  the  time  of  the  execution  of  the  mortgage,  and  the 
alleged  execution  of  the  note.  To  her  answer  a  reply  was 
filed  admitting  her  marriage.  Under  this  state  of  the 
pleadings  the  burden  rests  upon  plaintiff  to  establish  the 
liability  of  Mrs.  Linton  on  the  note  in  suit.  Orand  Island 
Banking  Go.  v.  Wright,  53  Neb.,  574.  Upon  the  hearing 
of  the  motion  for  a  deficiency  judgment,  no  proof  seems 
to  have  been  offered  by  appellant  showing  or  tending  to 
show  the  liability  of  Mrs.  Linton  on  the  note.  It  is  dis- 
closed by  the  record  that  the  alleged  liability  of  Mr.  and 
Mrs.  Linton  arose  by  reason  of  a  power  of  attorney  ex- 
ecuted by  the  Lintons  to  one  John  Borland  Finlay  of 
Pennsylvania,  the  material  portion  of  which  is  as  follows: 
"Know  all  Men  by  These  Presents:  That  we,  Adolphus 
F.  Linton,  and  Phoebe  R.  E.  E.  Linton,  his  wife,  of  Brigh- 
ton, England,  have  made,  constituted  and  api)ointed,  and 
by  these  presents,  do  make,  constitute  and  appoint  John 
Borland  Finlay  of  the  Commonwealth  of  Pennsylvania  in 
the  United  States  of  America,  our  true  and  lawful  attor- 
ney for  us,  or  either  of  us,  and  in  our,  or  either  of  our 
names,  places  and  stead,  to  grant,  bargain  and  sell,  convey, 
exchange,  assign,  transfer,  lease,  mortgage  or  confirm  any 
or  all  tracts,  pieces  or  parcels  or  lots  of  real  estate,  as  well 
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as  of  coal,  ore,  petroleum  or  other  valuable  mineral  claims, 
right«,  interests  or  hereditaments,  which  have  descended 
to,  or  b<?en  or  may  be  acquired  by  or  for  the  said  Phoebe,  or 
either  of  us,  by  gift,  grant,  demise,  purchase,  exchange  or 
otherwise,  in  any  of  the  states,  districts,  commonwealths 
or  territories  of  the  said  United  States  of  America  or  else- 
where." 

Assuming  to  act  under  this  power  of  attorney  John  B. 
Finlay  executed  the  note  and  mortgage  mentioned  upon 
which  it  is  sought  to  recover  a  deficiency  judgment  From 
an  inspection  of  the  power  of  attorney  quoted  it  is  appar- 
(?nt  that  it  furnishes  no  authority  for  the  execution  by  the 

attorney  in  fact  of  a  promissory  note  upon  which  either 
of  the  Lintons  could  be  personally  charged.  It  follows, 
therefore,  that  the  order  of  the  trial  court  in  overruling 
the  motion  for  a  deficiency  judgment  and  denying  such 
judgment  is  right  and  should  be  affirmed.  It  is  recom- 
mended that  the  judgment  be  affirmed. 

Hastings,  C,  concurs. 

Affibmed. 


William  J.  McGinlby  v.  Jacob  Brbchtel. 

Piled  May  20,  1903.    No.  12,837. 

Commissioner's  opinion.    Department  No.  3. 

BeploTin:  Animals:  Sales:  Conduct  of  Vendor:  Knowledgk  of 
Plaintiff:  Evidence.  The  defemdant  in  error  gave  his  married 
daughter  possession  of  certain  domestic  animals  for  use  in  her 
family;  some  months  thereafter  the  daughter  and  her  husband 
separated,  after  which  the  husband  sold  the  atilmals,  represent- 
ing to  the  purchaser  that  he  was  the  owner.  Held,  That  defend- 
ant in  error  was  not  estopped  from  re-claiming  the  animals  in 
the  absence  of  proof  that  his  son-in-law  was  claiming  to  own  the 
property  and  by  his  acts,  conduct  or  declarations,  causing  the 
public  to  believe  that  he  was  such  owner  and  that  such  facts  were 
brought  to  the  knowledge  of  defendant  in  error  prior  to  a  sale 
being  made. 
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Eerob  from  the  district  court  for  Otoe  county.  Tried 
below  before  Jbssen,  J.    Affirmed. 

W.  F.  MoraUy  for  plaintiff  in  error. 

Hayden  d  Wilson,  contra. 

DUPFIB,  0. 

Brechtel,  the  defendant  in  error,  gave  his  daughter, 
Anna  Wirthele,  one  cow  and  four  brood  sows  to  keep 
and  use  on  the  farm  of  her  husband,  August  Wirthele. 
No  gift  of  the  property  was  made,  the  father  still  retain- 
ing title.  This  occurred  about  April,  1900,  and  the  ani- 
mals were  taken  to  the  farm  of  August  Wirthele,  some  ten 

miles  distant  from  Brechtel's  place.  Sometime  in  Febru- 
ary, 1901,  August  Wirthele  and  his  wife  separated,  she  re- 
turning to  her  father,  and  some  ten  days  after  the  separa- 
tion August  Wirthele  sold  the  animals  to  McGinley,  the 
plaintiff  in  error,  and  this  action  in  replevin  was  com- 
menced by  Brechtel  to  recover  possession  of  the  animals 
or  their  value.  Judgment  went  in  favor  of  the  plaintiff 
below  and  McGinley  has  brought  the  record  here  for 
review. 

The  only  defense  offered  upon  the  trial  was  an  estoppel 
based  upon  the  following  allegations  of  the  answer:  "That 
said  August  Wirthele  had  said  property  in  his  possession 
for  a  long  time  and  used  and  controlled  said  property  on 
his  farm  as  his  own  and  held  the  same  out  to  the  public  as 
his  own.  That  this  plaintiff  well  knew  or  ought  to  know 
that  said  property  was  used,  handled  and  controlled  by 
said  Wirthele  as  his  own  and  held  out  as  his  own  to  the 

public,  and  that  plaintiff  never  claimed  any  interest  in 
said  property  until  after  said  Wirthele  had  left  the 
country." 

The  evidence  is  clear  and  undisputed  to  the  effect  that 
Brechtel  never  parted  with  his  title  to  the  property.  Such 
being  the  case  he  is  not  estopped  to  claim  his  property  as 
against  a  purchaser  from  August  Wirthele,  unless  his  acts 
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and  conduct  in  relation  thereto  were,  such  as  to  mislead 
McGinley  and  cause  him  to  believe  that  Wirthele  was  the 
true  owner  and  that  a  purchase  from  him  would  give  him 
good  title.  There  is  no  evidence  in  the  record  going  to  show, 
or  to  lead  to  a  suspicion  even,  that  Brechtel  knew  that 
August  Wirthele  was  claiming  this  property  as  his  own, 
and  until  he  knew  this  or  was  acquainted  with  facts  that 
would  lead  him,  as  a  reasonable  man,  to  think  that  Wir- 
thele was  holding  out  to  the  public  that  he  was  the  owner 
of  the  property,  he  was  not  called  on  either  to  take  posses- 
sion or  to  give  notice  of  his  ownership  thereof.  Until  some 
act  or  statement  of  Wirthele  brought  to  his  knowledge  gave 
him  reason  to  believe  that  Wirthele  was  claiming  the  prop- 
erty as  his  own  he  might  safely  rely  upon  his  ownership 
and  the  presumption  which  always  obtains,  that  those 
having  charge  of  his  property  would  act  honestly  and  not 
attempt  to  sell  that  to  which  they  had  no  title.  In  this 
view  of  the  case,  and  the  verdict  returned  by  the  jury 
being  the  only  one  which  the  evidence  would  warrant,  the 
instructions  of  the  court  become  wholly  immaterial  and 

we  do  not  think  it  necessary  therefore  to  examine  them. 
We  recommend  the  affirmance  of  the  judgment 

KiEKPATRiCK  and  Pound,  CO.,  concur. 

Affirmed. 


Mrs.  Deborah  Burton,  appellee,  v.   Mrs.  Catherine 

O'Connor^  appellant. 

Filed  Mat  20,  1903.    No.  12,838. 

Commissioner's  opinion.    Department  No.  1. 

Appeal  and  Error:  Evidence  Conflicting:  Quieting  Title.  A  finding 
on  conflicting  evidence  will  be  adhered  to  on  appeal,  unless 
clearly  wrong.    Faulkner  v,  Sims,  —  Neb.,  — ,  94  N.  W.  Rep.,  113. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawcett,  J.    Affirmed. 
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J.  J.  O'Connor,  for  appellant 

Geo.  W.  Cooper  and  John  E.  Reagan,  contra. 

Hastings,  C. 

This  is  an  appeal  from  a  decree  quieting  the  title  to  lot 
3,  block  259,  in  the  city  of  Omaha,  in  the  plaintiff  and 
cancelling  a  deed  for  the  property  executed  by  its  former 
owner,  Patrick  O'Connor,  in  January,  1897,  in  favor  of 
his  wife,  Catherine  O'Connor,  the  defendant,  which  deed 
was  placed  of  record  by  the  latter  February  13,  1900,  a 
few  days  after  the  grantor's  death. 

The  district  court  made  a  general  finding  for  the  plain- 
tiff that  her  allegations  were  true.  These  allegations  were 
that  the  defendant  was  the  second  wife  of  said  O'Connor 
and  married  to  him  in  1886;  that  Patrick  O'Connor  then 

had  this  property,  and  two  daughters,  aged  15  and  17 
years,  both  of  whom  survived  him,  but  one  of  whom  died, 
leaving  the  other  as  sole  heir,  pending  this  litigation ;  that 
the  deceased,  O'Connor,  at  the  time  of  making  this  deed 
and  continuously  up  to  his  death  was  old  and  infirm  in 
both  mind  and  body  and  addicted  to  the  excessive  use  of 
intoxicating  liquors;  that  he  was  encouraged  in  such  use  of 
intoxicating  liquors  by  the  defendant  and  ever  since  the 
date  of  the  deed,  and  for  a  long  time  before,  was  completely 
under  her  control;  that  the  daughters  were  driven  away 
from  home  immediately  after  the  father's  marriage  with 
defendant  and  with  design  to  deprive  the  daughters  of 
their  interest  in  the  property  conveyed,  and  by  the  use  of 
undue  influence,  and  by  procuring  her  husband's  intoxica- 
tion and  without  consideration,  she  procured  the  execu- 
tion of  the  deed;  that  it  was  not  placed  of  record  until 
after  the  death  of  the  grantor,  and  its  existence,  and  the 
fact  of  the  death  of  the  father,  were  both  fraudulently 
concealed  from  the  daughters,  and  that  the  deed  was  pro- 
cured with  the  intent  to  defraud  the  latter  of  their  in- 
heritance from  their  father. 
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The  answer  denies  the  allegations  of  fraud,  undue  in- 
fluence and  drunkenness,  on  the  part  of  Patrick  O'Connor 
and  of  encouraging  it  on  the  part  of  the  defendant,  apd  al- 
leges that  about  the  date  of  the  deed  defendant  gave  her 
husband  |800  as  a  part  payment  of  its  consideration,  and 
claims  the  property  is  worth  less  than  |2,000,  and  that 
she  has  occupied  it  as  a  home  with  her  husband  and  since 
his  death. 

The  only  objection  urged  against  the  decree  is  that  of 
insufficient  evidence.  An  examination  of  the  record  dis- 
closes that  a  Mrs.  Bowen,  who  at  the  time  of  making  the 
deed  was  a  tenant  in  one  of  the  houses  on  the  property, 
testified  that  at  that  date,  and  for  some  time  prior  and 
after,  Patrick  O'Connor  was  in  a  very  drunken  condition ; 
that  he  was  kept  in  that  condition  by  his  wife;  that  he 
was  lamenting  the  fact  that  he  had  conveyed  all  his  prop- 
erty; that  defendant  told  the  witness  that  she  got  him 
"full"  and  kept  him  "full"  until  she  got  the  deed  from  him 
and  that  she  should  give  him  some  more  beer  and  he  would 

be  all  right.  There  is  considerable  evidence  by  neighbors 
and  acquaintances  to  the  drunken  habits  of  Patrick  O'Con- 
nor and  the  ascendancy  which  his  wife  maintained  over 
him.  On  the  other  hand  there  is  testimony  by  his  attorney, 
O'Connor,  and  by  other  men,  who  saw  him  occasionally 

away  from  home  and  upon  business,  that  they  never  saw 
him  under  the  influence  of  liquor,  and  that  he  was  of  a 
resolute  and  obstinate  temper  and  not  to  be  controlled.  It 
is  also  testified  by  his  attorney  that  just  before  his  death 
he  asked  the  latter,  in  whose  possession  the  deed  still  was, 
if  it  was  all  right,  and  was  advised  that  it  was  and  that  the 
making  of  no  will  was  necessary  to  secure  the  property  to 
his  wife. 

The  finding  is  one  made  upon  conflicting  testimony  and 
we  are  by  no  means  prepared  to  say  that  the  trial  judge 
was  wrong  in  finding  that  this  deed  was  a  product  of  un- 
due infiuence  and  the  fraudulent  employment  of  the  agency 
of  alcohol,  notwithstanding  the  testimony  that  at  the  time 
of  the  execution  of  the  deed,  at  whose  making  the  wife  was 
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present,  the  grantor  was  sober  and  was  not  under  visible 
coercion.  The  evidence  of  the  wife  is  that  she  let  her  hus- 
band have  a  sum  of  money,  what  amount  does  not  appear, 
for  the  payment  of  taxes,  for  the  building  of  one  of  these 
houses  shortly  before  the  making  of  this  deed,  and  it  also 

appears  that,  some  time  before  the  deed  Avas  made,  a  bank 
deposit  of  about  f  1,500,  made  by  Patrick  O'Connor  in  their 
joint  names,  was  assigned  by  him  to  his  wife.  There  seems 
to  be  no  denial  in  the  record  that  the  daughters  were 
driven  away  from  home  by  the  influence  of  the  wife  im- 
mediately after  the  second  marriage  and  their  father  kept 
from  communicating  with  them.  The  evidence  produced 
on  behalf  of  the  plaintiff,  if  believed,  is  ample  to  support 
the  decree.    It  is  denied  in  a  great  part  by  the  defendant, 

and  some  evidence  is  introduced  by  business  acquaintances 
that  goes  to  indicate  that  the  testimony  as  to  the  de- 
ceased's drunken  habits,  and  tlie  extent  of  his  wife's  con- 
trol over  him,  are  exaggerated,  but  we  are  entirely  unable 
to  say  that  the  action  of  the  trial  court  is  clearly  wrong 
or  even  that  it  is  against  the  preponderance  of  the  evi- 
dence. 

It  is  recommended  that  the  decree  of  the  trial  court  be 
affirmed. 

Oldham  and  Ames,  CC,  concur. 

Affirmed. 


David  Adler  &  Sons  Clothing  Company,  appellees,  v. 
Maria  Hellman,  appellant,  et  al. 

Filed  Mat  20,  1903.     Nos.  12,975,  12,976. 

CJommissioner's  opinion.    Department  No.  1. 

1.  Mortgages:     Forkcix)sure:     Appraisal:     Valuation:     Fraud.    Tea* 

tJmony  to  show   that  the  valuation  of  real  property  offered  at 

I  Judicial  sale  was  fixed  too  low  by  the  appraisers  where  fraud  or 

collusion  does  not  appear,  will  not  avail  to  set  aside  the  appraise- 
ment or  a  sale  under  It 


^ 
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2.  VLortf^tigeB:  Fobeclorube:  Appraisal:  Qualificatton  of  Ap- 
praisers: Receiver.  The  mere  fact  that  the  two  appraisers  have 
given  evidence  on  plaintiff's  behalf  as  to  the  value  of  the  prop- 
erty at  the  trial  of  the  action  in  which  the  sale  is  had  and  in  a 
hearing  as  to  the  appointment  of  a  receiver  for  It,  does  not  dis- 
qualify them  to  act  as  appraisers. 

8.  Uortg^ges:  Foreclosure:  Appraisal:  Deduction  of  Void  Taxes. 
The  fact  that  city  taxes  still  standing  on  the  treasurer's  books 
as  a  lien  on  the  property  were  certified  by  him  to  the  appraisers 
and  deducted  from  the  value  of  plaintiff's  interest,  will  not  avoid 
the  appraisement  though  in  an  action  between  other  parties  some 
taxes  of  the  same  levy  have  been  held  void. 

4.  Mortgages:  Forkcix)hur£:  Suri'Lus  Applied  to  Taxes  bt  Receiver. 
Where  plaintiff  has  bid  in  the  property  involved  In  a  suit  at  two- 
thirds  of  its  appraised  value,  and  at  a  price  sufficient  to  pay  the 
decree,  it  has  no  right  after  the  confirmation  to  have  money  in 
the  hands  of  the  receiver  applied  in  payment  of  taxes  on  the 
property. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.  Affirmed  upon  payment 
of  taxes. 

Connell  &  Ives,  for  appellant. 

Montgomery  &  Hallj  contra, 

Hastings,  C. 

Two  cases  were  originally  presented  here.  The  first, 
general  number  12,975,  was  an  appeal  from  the  order  of 
confirmation  which  appears  by  the  record  to  have  been 
made  on  July  3,  1902,  and  to  have  been  entered  of  record 
on  the  5th,  confirming  the  sale  of  certain  real  estate  in 
Omaha  under  a  decree  obtained  by  the  plaintiflFs  in  1895 
and  subsequently  affirmed  by  this  court.  The  other  case, 
general  number  12,976,  was  an  appeal  from  an  order 

allowing  and  confirming  a  receiver's  final  report  in  the 
same  action.  It  was  objected  to  this  report  that  it  showed 

that  on  the  12th  day  of  July,  seven  days  after  the  entry 
and  nine  days  subsequent  to  the  making  of  the  order  of 
confirmation,  a  considerable  amount  of  taxes  on  the  prop- 
erty sold  was  paid  by  the  receiver.    It  is  objected  that  this 
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payment,  having  been  made  subsequently  to  the  confirma- 
tion of  the  sale,  went  to  the  sole  benefit  of  the  plaintiff 
and  should  not  have  been  allowed  on  the  receiver's  final 
settlement.  The  two  cases  have  been  consolidated  by  the 
order  of  the  court  and  are  to  be  considered  together,  the 
latter  as  merely  ancillary  to  the  appeal  in  the  first 

The  objections  to  the  confirmation  of  the  sale  as  shown 
by  the  record  are:  1st  That  the  valuation  of  the  prop- 
erty at  118,000  is  grossly  inadequate.  2d.  That  since  the 
making  of  the  appraisement  the  real  estate  has  enhanced 
in  value  and  a  considerable  amount  has  been  expended 
in  its  improvement  3d.  That  its  fair  market  value 
greatly  exceeds  its  appraisal.  4th  and  5th.  That  W.  H. 
Green  and  Chas.  F.  Harrison,  appraisers,  were  not  dis- 
interested freeholders.  6th.  That  the  sum  of  |1,917.C1 
for  city  taxes  was  wrongfully  and  improperly  deducted 
from  the  value  of  the  premises.  7th.  That  |822.90  for 
county  taxes  were  wrongfully  deducted.  8th.  That  |1,244.- 
37,  as  per  district  clerk's  certificate,  were  improperly  and 
unlawfully  deducted.  9th.  That  Mrs.  Hellman's  interest 
was  greatly  more  than  the  sum  named,  to  wit,  |14,014.92. 
10th.  That  so  long  a  time  intervened  between  the  ap- 
praisal and  the  sale  that  a  new  appraisement  should  be 
mada 

With  regard  to  the  first  three  of  these  objections,  it  has 
been  often  enough  held  that  a  valuation  which  seems  to 
the  witnesses  too  low  will  not  be  set  aside  simply  on  that 
ground  unless  the  valuation  is  ^o  grossly  inadequate  as 
of  itself  to  indicate  fraud.  It  is  not  claimed  with  much 
confidence  that  such  is  the  case  in  this  instance,  and  we 
do  not  so  find.  Objections  Nos.  4  and  5,  as  to  the  incom- 
petency of  the  appraisers,  are  based  upon  the  fact  that 
they  were  witnesses  at  the  trial  of  the  original  case  and 
made  affidavits  in  support  of  the  plaintiflPs  application  for 
a  receiver.  One  of  the  issues  at  the  trial  was  the  value 
of  this  and  other  property  and  the  question  on  the  ap- 
pointment of  the  receiver  was  whether  or  not  there  was 
danger  of  the  property  proving  insufficient  to  pay  plain- 
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tiflf's  lien.  It  would  not  seem  that  the  mere  fact  that  both 
of  these  parties  had  given  testimony  on  these  two  occasions 
would  necessarily  detract  in  any  way  from  their  compe- 
tency to  serve  as  disinterested  freeholders  in  appraising 
property. 

The  6th  objection,  the  deduction  of  the  city  taxes  from 
the  value  of  the  property,  is  based  upon  the  claim  that 
in  an  action  for  injunction  and  apportionment  of  taxes 
brought  by  another  party,  these  same  taxes  levied  upon 
another  portion  of  the  same  block  had  been  declared  void. 
The  other  alleged  errors  are  not  referred  to  in  the  brief 
and  will  not  be  considered.  As  to  the  injunction  case  deal- 
ing witli  these  taxes,  it  seems  to  be  conceded  that  Mrs. 
Hellman,  in  a  contest  vdth  a  tax  purchaser  who  sought  to 
have  a  lien  upon  her  property  declared  for  a  part  of  this 
tax,  was  protected  by  an  injunction.  Neither  the  county, 
nor  plaintiff  here,  was  a  party  to  that  foreclosure  and  it 
is  not  claimed,  apparently,  that  any  of  these  taxes  in 
question  were  wiped  off,  only  that  these  must  be  as  void  as 
those  were.  It  is  not  claimed  that  these  taxes  do  not 
appear  of  record  in  the  treasurer's  office  as  a  lien.  The 
treasurer's  certificate  to  the  sheriff  is  not  claimed  to  have 
been  untrue.  It  can  hardly  be  held  erroneous  for  the 
appraisers  to  act  upon  it. 

This  is  the  third  appraisement  of  the  property  in  this 
action.  The  doctrine  seems  to  be  that  an  appraisement  is 
to  be  treated  as  a  summary  proceeding  to  fix  a  minimum 
price  on  proi)erty  to  be  sold,  and  that  only  fraud  or  irregu- 
larities taking  away  the  power  of  the  appraisers  to  act  in 
it,  or  in  some  way  affecting  the  substantial  rights  of  a 
defendant,  will  vitiate  it.  This  does  not  appear  here  so 
far  as  the  appraisement  alone  is  concerned. 

As  to  the  other  complaint,  we  have  carefully  considered 
the  situation  and  do  not  see  on  what  ground  plaintiff  can 
claim  to  retain  the  title  to  this  property,  and  also  have  the 
receiver's  money  applied  upon  these  taxes.  The  confirma- 
tion order  was  entered  on  July  5,  1902 ;  on  the  12th  day  of 
the  same  month  the  receiver,  by  advice  of  the  plaintiff's 
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attorney,  paid  taxes  to  the  amount  of  f  695.16,  and  on  the 
hearing  of  the  final  report  this  was  allowed  by  the  court 
as  a  proper  payment.  Evidently  this  payment  went  en- 
tirely to  the  benefit  of  the  plaintiff.  It  had  bought  the 
property  and  it  had  bid  two-thirds  of  the  appraised  value 
by  necessity.  In  doing  so  it  had  overpaid  its  own  claim 
and  costs  by  a  few  dollars.  Clearly,  if  a  stranger  to  the 
action  had  bought  the  property  he  would  have  had  no 
claim  after  the  sale,  to  say  nothing  of  the  confirmation,  to 
have  the  receiver  ordered  to  pay  these  taxes.  Plaintiff 
would  have  had  neither  interest  nor  right  in  the  money,  for 
its  decree  would  have  been  paid.  Can  plaintiff  be  allowed 
to  have  in  this  action  more  than  the  property  it  bought  and 
the  payment  of  its  decree?  Purchasers  at  execution  sale 
of  real  estate  are  under  the  rule  of  caveat  emptor,  and  are 
subject  to  all  then  existing  liens.  Not  ton  v.  Nebraska 
Loan  &  Trust  Go,,  35  Neb.,  466, 40  Neb.,  394. 

It  is  true  that  one  of  the  defendant's  objections  to  this 
sale  is  that  it  was  made  two  years  and  more  ago.  These 
taxes  accrued  since  and  were  never  deducted  from  the  ap- 
praisement. Ordinarily,  whoever  gets  the  current  income 
of  property  should  pay  current  taxes,  but  in  this  case 
plaintiff  had  purchased  the  property  with  taxes  unpaid 
and  bid  enough  to  satisfy  its  decree  and  leave  something. 
To  be  sure  the  receiver  remained  in  possession  and  col- 
lected rent  till  August  1.  He  was  holding  under  an  order 
of  appointment  which  directed  him  to  pay  the  delinquent 
taxes  and  these  taxes  were  delinquent  when  he  paid  them ; 
f 344.85  were  delinquent  from  the  preceding  year.  It  does 
not  appear  when  the  funds  from  which  the  payment  was 
made  came  into  the  receiver's  hands,  except  about  flOO 
which  were  received  July  10.  The  receiver  says  he  did  not 
know  anything  about  the  sale,  and  while  he  had  been 
previously  told  by  plaintiff's  attorney  to  pay  the  taxes  as 
soon  as  he  had  money  to  do  it,  he  acted  only  on  the  order 
of  the  court  to  pay  delinquent  taxes.  The  order  appoint- 
ing the  receiver  in  May,  1901,  directed  him  to  collect  rents 
and  apply  funds,  1st,  to  necessary  and  usual  repairs;  2d, 
40 
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to  insurance ;  3d,  to  delinquent  taxes.  As  before  suggested, 
whatever  claim  on  this  fund  plaintiff  had  after  the  sale 
was  in  its  capacity  of  purchaser.  Plaintiff's  bid  paid  its 
decree  and  created  a  small  surplus  with  the  money  col- 
lected by  the  receiver.  As  purchaser,  under  the  rule  of 
caveat  emptor,  could  it  claim  any  application  of  funds  in 
this  action  to  which  it  was  not,  as  purchaser,  a  jmrty  at 
all?  Could  plaintiff,  as  plaintiff,  insist  on  any  application 
of  these  funds  after  its  decree  was  paid?  Could  it,  as 
purchaser,  after  buying  subject  to  these  taxes  and  taking 
confirmation  of  this  sale  with  them  still  unpaid,  claim  a 
right  to  have  the  fund  so  applied?  It  is  true  that  all  but 
1203.01  seems  to  have  been  delinquent  before  the  sale  and 
all  of  it  before  the  confirmation.  It  would  seem,  however, 
that  plaintiff  can  not  claim  a  right  under  this  order  to 
have  the  taxes  paid  after  the  sale  and  that  if  it  desires  to 
hold  this  property  it  should  refund  the  taxes  paid  by  the 
receiver  since  the  confirmation.  Of  course,  if  the  sale  is 
set  aside  there  can  no  longer  be  any  objection  to  the  pay- 
ment of  taxes. 

The  argument  that  equity  will  consider  that  done  which 
ought  to  have  been  done,  that  these  taxes  ought  to  have 
been  paid  before  the  sale,  and  although  it  was  done  after- 
wards, the  transaction  should  be  treated  as  though  it  had 
been  done  before,  does  not  seem  sufficient  to  do  away  with 
the  doctrine  that,  in  buying  the  property,  plaintiff  took  it 
as  it  was.  There  might  have  been  other  bidders  had  it  been 
known  that  this  |695.16  would  go  into  the  property. 

It  is  recommended  that  the  order  of  confirmation  be 
affirmed  if  plaintiff  shall  pay  into  court,  for  the  benefit 
of  Mrs.  Hellman,  within  forty  days,  the  amount  of  taxes 
paid  by  the  receiver  on  July  12,  and  in  default  of  such 
payment,  that  sale  and  appraisement  be  set  aside  and  a 
new  sale  and  appraisement  be  ordered. 

KiRKPATEiCK  and  LoBiNGiEB,  CO.,  concur. 

The  order  of  confirmation  is  affirmed  if  the  plaintiff 
shall  pay  into  court,  for  the  benefit  of  Mrs.  Hellman, 
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within  forty  days,  the  amount  of  taxes  paid  by  the  re- 
ceiver  on  July  12,  and  in  default  of  such  payment,  that 
sale  and  appraisement  be  set  aside  and  a  new  sale  and 
appraisement  ordered. 

Reversed  with  directions. 


Omaha  Savings  Bank,  appellant,  et  al.  v.  The  City  op 

Omaha^  appellee. 

Fii£D  JuNB  3,  1903.    No.  12,159. 

Commissioner's  opinion.    Department  No.  1. 

Mortgages:  Foreclosttbb:  Deduction  of  Void  Tax  Lien :  Injunction 
Against  Collection  of  Tax:  Estoppel.  While  a  purchaser  at  an 
execution  sale  takes  the  real  interest  of  the  debtor,  and  is  not 
necessarily  concluded  by  the  appraisement,  yet,  where  the 
amount  of  a  tax  lien,  which  has  not  been  mentioned  or  included 
in  the  decree,  has  been  deducted  from  the  gross  appraised  value 
of  the  property  by  the  appraisers,  and  the  purchase  is  made  for 
less  than  two-thirds  of  the  gross  appraised  value,  upon  the  as- 
sumption that  such  taxes  are  a  valid  lien,  the  purchaser  taking 
advantage  of  the  deduction  thereof  will  be  presumed  to  have 
undertaken  to  pay  such  taxes,  and  will  not  be  heard  to  deny  their 
validity  in  an  equitable  proceeding  seeking  to  enjoin  their  collec- 
tion. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawcett,  J.    Affirmed. 

Frank  Heller,  with  William  A,  Saunders,  Franklin  J. 
Griffin  and  Henry  W.  Pennock,  of  counsel,  for  appellant. 

An  estoppel  is  an  affirmative  defense,  must  be  specially 
pleaded,  and  the  burden  of  proof  is  on  the  defendant  to 
establish  by  competent  evidence  every  fact  necessary  to 
create  an  estoppel.  Nebraska  Mortgage  Loan  Co.  v.  Van 
Kloster,  42  Neb.,  746;  Gregory  v.  Kenyon,  34  Neb.,  640; 
Scroggin  v.  Johnston,  45  Neb.,  714 ;  Erickson  v.  First  Nor 
tional  Bank,  44  Neb.,  622;  Union  State  Bank  v.  Button, 
62  Neb.,  664. 
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If  the  conduct  of  the  bank  created  an  estoppel  it  comes 
nearer  being  classifiable  as  an  equitable  estoppel  or  es- 
toppel in  pais  than  any  other.  The  necessary  elements 
of  an  estoppel  by  conduct  are : 

1.  There  must  have  been  misrepresentation  or  conceal- 
ment of  materia!  facts. 

Ererything  that  was  done  touching  this  sale  is  a  matter 
of  sale  open  to  inspection.  There  was  no  concealment,  nor 
were  there  misrepresentations.  In  -the  absence  of  this 
element  no  estoppel  can  arise.  HcnsJiato  v.  Bissiil,  85  U. 
H.,  255;  Cain  v.  Boiler,  41  Neb.,  721. 

2.  If  there  was  any  misrepresentation  it  must  have  been 
made  with  knowledge  of  the  facts. 

The  bank  bad  no  knowledge  that  the  assessments  were 
void,  and  there  could  be  no  estoppel  on  the  ground  that 
it  had.  Is'ash  v.  Hukvr,  40  Neb.,  294;  New  Orlcantt  v. 
Vniivd  States,  10  Pet.  [U.  S.],  at  page  734;  Leuis  v.  San 
Avtoiiio,  7  Tex.,  288;  Nnniian  v.  BdiianU,  34  Pa.  St.,  32; 
Young  V.  Young,  80  Tenn,,  335;  Byhee  v.  Oregon  <£  0.  R. 
Co.,  139  U.  S.,  663. 

3.  The  party  to  whom  it  was  made  must  have  been 
ignorant  of  the  truth  of  the  matter. 

If  both  parties  are  equally  cognizant  of  the  facts  and 
one  party  has  acted  under  a  mistaken  idea  of  the  law,  the 
other  party  can  not  say  that  be  has  been  deceived  thereby 
and  therefore  invoke  an  estoppel  in  his  favor.  Uolcomb 
V.  Boynton,  151  111.,  2^4.;  Rohhins  v.  Potter,  98  Mans.,  532; 
Mueller  v.  Kaessmann,  84  Mo.,  318;  Stone  v.  Engstrom,  19 
R.  I.,  201. 

4.  It  must  have  been  made  with  the  intention  that  the 
other  party  should  act  on  it 

Estoppels  are  founded  on  intention  and  can  not  be  ex- 
tended to  objects  and  purposes  which  the  parties  can  not 
he  reasonably  supposed  to  have  had  in  view.  Needles  v. 
Hanifan,  11  111.  App.,  303.  Acts  and  declarations,  or 
silence,  to  create  an  estoppel  in  pais  must  he  willfully  in- 
tended to  lead  the  party  setting  up  the  estoppel  to  act 
upon  them.    Burke  v.  Utah  National  Bank,  47  Neb.,  247; 
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McCaskill  v.  Connecticut  Savings  Bank,  60  Conn.,  300; 
Winslow  V.  Cooper y  104  111.,  235;  Plumer  v.  Lord,  91  Mass., 
455;  Caiiff  v.  Hillhouse,  3  Minn.,  217;  Otis  v.  Sill,  8  Barb. 
[N.  Y.],  102;  Gardner  v.  Pierce^  22  Nev.,  146;  Dodcgherty 
V.  Yates,  13  Tex.  Civ.  App.,  646. 

5.  The  other  party  must  have  been  induced  to  act  on  it. 
Union  State  Bank  v.  Button,  62  Neb.,  664 ;  Lee  v.  Lake,  14 
Mich.,  12;  Fletcher  v.  Bolmes,  25  Ind.,  at  page  469;  Mc- 
Cune  V.  McMichael,  29  Ga.,  312;  Ferris  v,  Coover,  10  CaL, 
589,  632;  Mutual  Life  Ins.  Co.  v.  N orris,  31  N.  J.  Eq.,  583. 

6.  The  other  party  must  have  been  prejudiced  by  such  act. 
Without  this  element  there  can  be  no  equitable  estoppel. 
Union  State  Bank  v.  Button,  62  Neb.,  664;  Carter  v. 
Darby,  15  Ala.,  696;  Biddle  Boggs  v.  The  Merced  Min- 
ing Co.,  14  CaL,  at  pages  366-373;  Fawcett  v.  The  New 
Haven  Organ  Co.,  47  Conn.,  242;  Birch  v.  Hutchings,  144 
Mass.,  561;  DcMill  v.  Mofatt,  49  Mich.,  at  page  131; 
Whitacre  v.  Culver,  8  Minn.,  103;  The  City  of  St.  Louis  v. 
Wiggins  Ferry  Co.,  88  Mo.,  615;  Garlinghouse  v.  Whitwell, 
51  Barb.  [N.  Y.],  208;  Bill  v.  Eplcy,  31  Pa,  St.,  331;  Mc- 
Gregor V.  Sima,  12  Tex.  Civ.  App.,  105;  Guichard  v. 
Brande,  57  Wis.,  534. 

Every  estoppel  must  be  reciprocal,  that  is,  must  bind 
both  parties.  Boiling  v.  The  Mayor  of  Petersburg,  3  Band. 
[Va.],  at  page  575;  The  Welland  Canal  Co.  v.  Hathor 
way,  8  Wend.  [N.  Y.],  480;  Wright  v.  Douglass,  10  Barb. 
[N.  Y.],  97;  The  Cohoes  Co.  v.  Goss,  13  Barb.  [N.  Y.], 
137;  Smith  v.  Knowles,  2  Grant's  Cases  [Pa,],  413;  Leiois 
V.  Castlenmn,  27  Tex.,  407. 

To  constitute  an  estoppel  in  pais,  the  party  in  whose 
favor  the  estoppel  operates  must  have  altered  his  position 
in  reliance  upon  the  conduct  of  the  other  party.  Lin- 
gonner  v.  Ambler,  44  Neb.,  316;  Union  State  Bank  v. 
Button,  62  Neb.,  664;  Carter  v.  Darby,  15  Ala.,  696; 
Franklin  v.  Meyer,  36  Ark.,  96;  Brown  v.  Wheeler,  17 
Conn.,  344;  Young  v.  Foute,  43  111.,  33;  Stringer  v.  The 
North/uoestem  Mutual  Life  Ins.  Co.,  82  Ind.,  100;  Wood 
V.  Pennell,  51  Ma,  52;  Homer  v.  Grosholz  &  Coquentin, 
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38  Md.,  520;  Plumer  v.  Lord,  91  Mass.,  455;  Whitacre  v. 
Culver,  8  Minn.,  103;  Spurlock  v.  Sproule,  72  Mo.,  503; 
lilair  V.  Wait,  69  N.  Y.,  113;  Wheelock  v.  Hardwick,  48 
Vt.,  19. 

A  wrong-doer  can  not  invoke  estoppel.  Village  of  Way- 
sata  V.  Oreat  N.  R.  Co.,  46  Minn.,  505;  Stanford  v.  Lyon, 
37  N.  J.  Eq.,  94;  Pierrepont  v.  Bartiard,  5  Barb.  [N.  Y.], 
364;  Calfec  v.  Burgess,  3  W.  Va.,  274. 

Estoppel  can  not  be  predicated  npon  a  nudum  pactum. 
Sasnton  v.  Dodge,  57  Barb.  [N.  Y.],  84.  One  not  a  party 
to  a  conveyance  can  not  insiet  that  the  grantee  therein  is 
estopped  to  deny  the  operation  of  a  stipnlation  in  the 
instrument  when  such  third  party  has  not  himself  been 
misled  or  deceived  by  the  stipulation,  McKinney  v.  Lan- 
ning,  139  Ind.,  170;  Allen  v.  Allen,  45  Pa.  St.,  468. 

The  following  cases  support  the  doctrine  that  a  pur- 
chaser at  an  execution  sale  may  be  estopped  to  question 
the  validity  of  prior  incumbrancps:  Patterson  v.  De  La 
liondc,  75  U.  S.,  292;  GoJisctihrimrr  v.  Mnlton,  80  Ala., 
521  ;  Waterman  v.  Curtis,  26  Conn.,  241;  The  Delaware 
£  Hudson  Canal  Co.  v.  Bonncll,  46  Conn.,  9;  Thomas  v. 
MeKaii,  68  Ky.,  475;  AtUns  v.  Emison,  73  Ky.,  9;  Russell 
V.  Dudliy,  44  Mass.,  147;  Messmorc  v.  Huggard,  46  Mich., 
558 ;  Flanders  v.  Jones,  30  N.  H.,  154 ;  Norton  v.  Davis,  26 
N.  Y.,  495;  Koek  v.  Losch,  31  Neb.,  625;  Farmers  Loan 
&  Trust  Co.  V.  SehvenJ:.  54  Neb.,  657;  Nye  rf  Schneider 
Co.  V.  Fahrcnholz,  49  Neb.,  276;  Arlington  Mill  d  Elc- 
ratnr  Co.  r.  Yates,  57  Neb.,  286;  Baitelle  v.  Mcintosh, 
62  X.'h.,  647. 

'I'lic  following  cases  hold  that  a  purchaser  at  an  execn- 
linii  unle  may  not  be  estopped  to  question  the  validity  of 
pfifir  incumbrances.  Stehbins  v.  Miller,  94  Mass.,  591; 
C'uprntn-  v.  Simmons,  28  How.  Pr.  [N.  Y.],  at  page  18; 
J'orirr  v.  Purtiihi/,  52  N.  Y.,  185;  Wagner  v.  Jones,  7  Daly 
[N.  Y.],  375. 

\  l^tai  or  equitable  owner,  or  a  mere  incumbrancer, 
may  contest  special  assessments.  The  City  of  Chicago  v. 
liosnifield,  24  111.,  495- 
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Cases  involving  estoppels  where  the  transactions  were 
absolutely  void.  UJtlig  v.  Qmrison,  2  Dak.,  71;  Dupas 
V.  Wasscll,  1  Dill.  [U.  S.],  213;  Auditor  General  v.  Board 
of  Supervisors  of  Midland  County,  84  Mich.,  121;  Hoi- 
comb  V.  Hoynton,  151  111.,  294;  Mutual  Life  Ins.  Co.  v. 
Norrisf  31  N.  J.  Eq.,  583;  Standard  Furniture  Co.  v.  Van 
Alstine,  22  Wash.,  670. 

If  the  act  undertaken  was  in  and  of  itself  ultra  vires 
of  the  corporation,  no  act  of  the  body  can  have  the  effect 
to  estop  it  to  allege  its  want  of  power  to  do  what  was 
undertaken.  Bigelow,  Estoppel  [5th  ed.],  467,  476;  State 
V.  Murphy,  134  Mo.,  548;  Wheeler  v.  City  of  Poplar 
Bluff,  149  Mo.,  36;  Thomas  v.  Railroad  Co.,  101  U.  S.,  71, 
86;  Scovill  v.  Thayer,  105  U.  S.,  143;  Pennsylvania  li.  Co. 
V.  St.  Ijouis,  A.  d  T.  H.  R.  Co.,  118  U.  S.,  290,  317;  M'iii^ 
tcrs  V.  Armstrong,  37  Fed.  Kep.,  at  pages  515-521 ;  Union 
Depot  Co.  V.  City  of  St.  Louis,  76  Mo.,  393;  Stacc  d 
Worth's  Case,  L.  B.  4  Ch.  D.  [Eug.],  682,  note. 

James  H.  Adams  and  Charles  E.  Morgan,  contra. 
There  are  four  well   settled   doctrines  of  this  court 
which  absolutely  determine  the  law  of  this  case: 

1.  A  purchaser  at  a  judicial  sale  is  charged  with  notice 
of  the  proceedings  leading  to  the  sale,  including  the  ap- 
praisement. 

2.  Appraisers  in  judicial  sales  act  judicially  and  par- 
ties, including  the  purchaser,  are,  in  collateral  proceed- 
ings, bound  by  the  appraisement, 

3.  The  appraisement,  unless  set  aside,  becomes  con- 
clusive and  a  portion  of  the  terras  of  the  sale. 

4.  A  purchase  of  proi>erty  at  a  judicial  sale,  at  which 
certain  apparent  liens  have  been  duly  certified  and  de- 
ducted in  the  appraisement,  is  a  purchase  subject  to  surli 
liens,  and  the  purchaser  will  be  estopped  from  question- 
ing their  validity  in  subsequent  proceedings. 

These  rules  are  laid  down  In  Nye  d  Schneider  Co.  v. 
Fahrenholz,  49  Neb.,  at  pages  278,  279.  This  case  and 
others  show  that  the  estoppel  was  not  one  in  pais. 
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The  rule  of  estcppel  by  appraisal  in  foreclosure  pro- 
ceedings is  settled  by  a  long  line  of  decisions  in  this  state. 
It  was  laid  down  in  the  case  of  Koch  v.  Losch,  31  Neb., 
625;  was  affirmed  in  the  case  of  Vicrgutz  v.  Aultman,  Mil- 
ler &  Co.,  46  Neb.,  141;  Irvine,  C,  announced  it  as  a 
settled  rule  in  l^ye  <€  Schneider  Go,  v,  Fahrcnhtflz,  49 
Neb.,  at  page  278;  it  has  been  followed  in  the  cases  of 
Norfolk  State  Bank  v.  Schwenk^  51  Neb.,  146;  Farmers 
Loan  d  Trust  Co.  v.  Schwenk,  54  Neb.,  657;  Arlington 
Mill  &  Elevator  Co,  i\  Yates,  57  Neb.,  286;  Batfclle  v. 
Mcintosh,  62  Neb.,  647;  Curtis  v.  Osborne  db  Co.,  63  Neb., 
837;  Peterborough  Savings  Bank  v.  Pierce,  54  Neb.,  at 
page  721,  concurring  opinion  by  Irvine,  C.  These  cases 
sustain  the  rule  that  one  who  purchases  subject  to  a  lien 
can  not  question  its  existence  or  validity  in  subsequent 
proceedings. 

KiRKPATRICK,  C. 

This  is  a  suit  brought  by  the  Omaha  Savings  Bank  and 
John  H.  Caulfield  against  the  city  of  Omaha  to  enjoin  the 
collection  of  certain  sp>ecial  assessments,  and  to  cancel 
the  same  of  record,  for  the  reason  that  they  are  void.  The 
petition  alleges  ownei*ship  on  the  part  of  the  bank  and 
Caulfield  of  certain  separate  tracts  of  land  in  the  city  of 
Omaha;  that  certain  special  assessments  had  been  made 
thereon  and  spread  upon  the  records,  which  were  clouds 
upon  the  title;  that  such  special  assessments  were  null 
and  void  for  many  reasons  which  were  specifically 
pleaded.  The  answer  of  the  city  admitted  the  formation 
of  the  various  paving  districts,  the  passage  of  the  several 
ordinances  for  the  paving  of  the  streets,  the  setting  of 
curbs  and  guttering;  admitted  the  levy  of  the  taxes  as 
alleged  in  the  petition;  and,  among  other  things,  pleaded 
that  the  bank  purchased  the  property  owned  by  it  at 
sheriff's  sale;  that  it  procured  certificates  of  liens  from 
the  treasurer's  office,  showing  the  existence  of  certain 
general  taxes  and  special  assessments,  the  collection  of 
which  are  sought  to  be  enjoined  in  this  action ;  that  such 
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special. taxes  and  assessments  were  at  the  instance  and 
request  of  appellants  deducted  by  the  sheriff  from  the 
total  appraised  value  of  the  lots  as  valid  liens  thereon, 
and  that  the  bank  took  advantage  of  the  deduction  of  the 
liens  in  the  purchase  of  the  premises,  and  did  not  bid  two- 
thirds  of  the  gross  appraised  value ;  and  that  by  so  doing 
it  treated  said  taxes  as  valid  and  subsisting  liens  against 
the  property,  and  by  such  proceedings  became  obligated 
to  pay  the  taxes,  and  was  estopped  in  this  proceeding  to 
question  the  validity  of  such  general  and  special  taxes. 
To  this  answer  of  the  city  was  filed  for  reply  a  general 
denial.  The  trial  court  found  that  the  special  taxes  and 
assessments  mentioned  in  the  petition  were  void  for  want 
of  jurisdiction  in  the  city  council  to  make  the  levy;  that 
John  H.  Caulfield  was  entitled  to  a  perpetual  injunction 
restraining  the  city  from  attempting  to  collect  such  taxes 
upon  the  property  owned  by  him,  and  removed  the  cloud 
cast  by  the  taxes  upon  his  title;  that  the  Omaha  Savings 
Bank  had  purchased  the  property  owned  by  it  at  sheriff's 
sale;  that  the  sheriff  had  procured  from  the  treasurer's 
oflfice  a  certificate  of  liens  showing  the  existence  of  the 
taxes  in  question,  and  that  they  were  liens  upon  the 
property  involved  in  appellant's  decree  of  foreclosure; 
that  appellant  bank  had  not  bid  two-thirds  of  the  ap- 
praised value  of  the  property  after  the  deduction  of  said 
taxes  as  valid  liens  against  the  property,  and  by  reason  of 
such  action  the  bank  was  estopped  to  question  the  validity 
of  the  taxes,  and  the  court  thereupon  entered  a  decree  dis- 
missing the  i)etition  of  appellant  bank  for  want  of  equity. 
From  this  decree  the  bank  brings  the  cause  to  this  court 
upon  appeal. 

It  is  disclosed  by  the  record  that  the  gross  ap- 
praised value  of  the  property  involved  as  made  by  the 
sheriff  and  appraisers  was  $6,200.  From  this  sum  was 
deducted  in  tax  liens,  part  of  which  was  for  county  and 
state  taxes,  regarding  which  no  complaint  is  made,  the 
sum  of  $1,344.29,  leaving  a  net  appraisement  of  f4,855.71. 
Two-thirds  of  this  sum  would  be  $3,237.14.    The  amount 
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bid  by  appellant  bank  at  the  sheriflPs  sale  was  |3,239,  be- 
ing fl.86  more  than  two-thirds  of  the  net  appraisement 
It  is  thus  apparent  that  appellant  bank,  in  the  purchase 
of  the  property,  took  advantage  of  the  deduction  of  the 
full  amount  of  the  taxes,  including  the  special  assess- 
ments  complained  of.  By  this  conduct  it  acknowledged 
the  validity  of  the  special  assessments.  In  effect,  it  is 
said  to  the  o^Tier  of  the  property  that  the  taxes  were  a 
valid  lien  upon  the  premises  and  that  it  would  ultimately 
be  obliged  to  pay  them  to  protect  its  title,  and  would 
accordingly  retain  of  the  purchase  price  a  sufficient  sum 
to  pay  them.  It  did  retain  this  money.  The  assessments 
were  at  least  prima  facie  valid.  The  owner  was  at  least 
morally  bound  to  pay  them.  The  purchase  in  this  man- 
ner in  effect  amounts  to  a  contract  with  the  owner  that 
the  purchaser  would  pay  the  taxes.  Taking  advantage 
of  the  deduction  of  the  taxes,  regarding  them  as  valid,  as 
the  record  discloses  the  bank  did,  raises  a  presumption,  in 
the  absence  of  a  showing  to  the  contrary,  that  the  taxes 
were  valid,  and  that  the  bank  agreed,  by  implication  at 
least,  with  the  owner  of  the  premises  to  pay  such  taxes. 
The  owner  had  a  right  to  rely  upon  this  implied  agree- 
ment, and  we  are  of  opinion  that  the  city  likewise  had 
a  right  to  rely  upon  it.  While  a  purchaser  at  an  execu- 
tion sale  takes  the  interest  which  the  debtor  actually  has, 
and  is  not  necessarily  concluded  by  the  appraisement,  yet 
where  taxes,  which  have  not  been  mentioned  in  the  de- 
cree, have  been  deducted  from  the  gross  appraised  value 
of  the  property  sold  on  execution,  the  purchaser  taking 
advantage  thereof,  he  will  ordinarily  be  presumed,  in  the 
absence  of  a  showing  to  the  contrary,  to  have  agreed  with 
the  owner  of  the  property  to  pay  such  taxes.  Accordingly, 
appellant  bank  in  this  case  will  not  be  permitted  to  enjoin 
the  collection  of  the  taxes.  To  hold  otherwise  would  be  to 
permit  appellant  to  perpetrate  a  fraud  upon  the  owner 
and  upon  the  city  as  well.  If,  upon  discovery  of  the  in- 
validity of  these  taxes,  appellant  had  gone  to  the  owner 
and  tendered  to  him  the  amount  it  retained  from  the  pur- 
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chase  price  on  the  assumption  of  the  validity  of  the  taxes, 
it  would  be  in  a  position  to  come  into  a  court  of  equity 
and  insist  upon  its  right  to  escape  payment  thereof,  and 
have  the  cloud  cast  thereby  removed,  and  this  would  no 
doubt  be  done.  Appellant  bank's  bill  wholly  fails  to  show 
any  equity  in  its  favor,  and  we  are  of  opinion  that  the 
decree  dismissing  its  bill  is  right. 

It  is  therefore  recommended  that  the  judgment  of  the 
trial  court  be  affirmed. 

Hastings,  C,  concurs. 

Affirmed. 

Sullivan,  C.  J.,  dissenting. 

I  do  not  agree  either  to  the  reasoning  or  the  decision  of 
the  commissioner.  My  views  upon  the  question  considered 
are  fully  stated  in  Hart  v.  Beardsley^  67  Neb.,  145,  93  N. 
W.  Rep.,  423. 


William  O'Brien  v.  Heinrich  Kluever  et  al. 

Filed  June  3,  1903.    No.  12,187. 
Commissioner's  opinion.    Department  No.  1. 

1.  Trial:    To  CJoubt:    Evidence:    Appeal  and  Ebbor.    In  a  cause  tried 

to  a  court,  a  judgment  wiH  not  be  reversed  for  admission  of 
Incompetent  evidence  when  the  judgment  is  sustained  by  sufQcient 
competent  evidence. 

2.  Mortgages:   Foreclosube:    Amouitts  and  Peiobities  of  Liens  Fixed: 

Title  of  Piibchaseb.  Where  a  decree  of  foreclosure  on  behalf  of 
plaintifF  and  various  cross-petitioners  fixed  the  respective  amounts 
and  priorities  of  a  large  number  of  liens,  a  purchaser,  on  sale  and 
confirmation  of  such  decree,  takes  title  to  the  land  involved  di- 
vested of  the  liens  of  all  parties  to  the  suit,  although  the  money 
realized  on  the  sale  may  be  insufficient  to  satisfy  the  junior 
liens. 

3.  Mortgrages:      Fobeclosure:      Evidence   Sufficient.     Evidence   ex- 

amined, and  held  sufficient  to  sustain  the  findings  and  judgment 
of  the  trial  court 
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I  

Error  from  the  district  court  for  Platte  county.  Tried 
below  before  Hollenbeck,  J.    Affirmed. 

Wm.  O'Brien,  for  plaintiff  in  error. 

Beeder  &  Hobart  and  McAllister  d  Cornelius,  contra. 

KiRKPATRICK,  0. 

This  is  a  suit  brought  by  Heinrich  KJuever,  one  of  the 
defendants  in  error,  in  the  district  court  for  Platte  county, 
against  William  O'Brien,  plaintiff  in  error,  J.  0.  Byrnes, 
sheriff  of  Platte  county,  and  Henry  Gering,  who  are  made 
defendants  in  error  in  this  proceeding  because  they  re- 
fused to  join  with  O'Brien  as  plaintiffs  in  error.  The  suit 
was  brought  to  remove  a  cloud  upon  the  title  to  certain 
land  owned  by  and  in  the  possession  of  Kluever,  caused 
by  sheriff's  deed  executed  by  Byrnes  to  Henry  Gering,  and 
a  deed  made  by  Gering  and  wife  to  William  O'Brien,  and 
to  quiet  the  title  to  the  premises  in  Kluever.  Answers 
and  cross-petitions  were  filed  by  Gering,  Byrnes  and 
O'Brien,  setting  up  title  in  O'Brien,  and  asking  to  have 
the  same  quieted  in  him,  and,  in  addition,  the  answer  of 
Gering  disclaimed  any  interest  in  the  premises.  To  these 
answers  and  cross-petitions  a  general  denial  was  filed  for 
reply.  Trial  was  had  resulting  in  a  finding  and  judgment 
quieting  title  in  Kluever,  removing  the  cloud  upon  his 
title,  and  dismissing  the  cross-petitions  of  O'Brien, 
Byrnes  and  Gering  for  want  of  equity. 

It  is  conceded  by  all  parties  that  in  1890  title  to  the 
premises  was  in  Michael  Hogan,  both  parties  claiming 
title  through  him.  Some  time  "prior  to  October  9,  1895, 
Albert  Stenger  commenced  a  foreclosure  proceeding  on 
a  mortgage  upon  this  land,  making  all  parties  in  interest 
defendants  except  one  Ira  Davenport,  who  was  the  holder 
of  a  first  mortgage  thereon.  On  October  9,  1895,  a  decree 
of  foreclosure  was  entered,  giving  Ernst  &  Schwarz  a 
first  lien  for  J89.68;  the  Commercial  Bank  of  Columbus  a 
second  lien  for  f 207.26;  Albert  Stenger,  plaintiff,  who 
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held  a  mortgage,  a  third  lien  for  f 604.35 ;  F.  H.  Busehe  a 
fourth  lien  for  f 53.87;  the  Home  Fire  Insurance  Company 
of  New  York  a  fifth  lien  for  |37.05,  and  J.  H.  Galley,  who 
also  held  a  mortgage,  a  sixth  lien  in  the  sum  of  ^44.16. 
In  this  decree  the  court  further  found  that  Michael  Hogan 
was  dead,  and  that  prior  to  his  death  he  and  his  wife  had 
conveyed  the  premises  to  Stephen  Hogan,  who  was  the 
owner  at  the  date  of  the  decree;  that  at  the  time  of  the 
sale  to  Stephen  Hogan,  the  land  was  the  homestead  of 
]\Iichael  Hogan  and  his  wife,  and  was  of  the  value  of 
|4,800,  and  that  the  liens  allowed  against  said  land  ag- 
gregated the  sum  of  (3,018 ;  that  the  judgment  of  Patrick 
Powers  was  not  a  lien;  that  the  judgment  of  Greisen 
Brothers  was  not  a  lien,  and  by  decree  the  court  removed 
the  cloud  upon  the  title  created  by  the  last  mentioned 
judgments.  Subsequently,  and  on  December  10,  1896, 
Ira  Davenport  began  a  foreclosure  on  his  first  mortgage, 
making  all  parties  in  interest,  including  all  parties  to  the 
Stenger  decree,  parties  defendant;  and  on  February  6, 
1897,  obtained  a  decree  establishing  his  mortgage  as  a 
first  lien  upon  the  property  in  the  sum  of  $2,283.50.  The 
cause  was  thereupon  continued  as  to  the  issues  between 
the  cross-petitioners  and  defendants,  and  on  June  12, 
1897,  the  cause  again  came  on  for  hearing,  and  the  court 
affirmed  and  re-establishd  the  decree  in  the  Stenger  case 
in  all  respects  as  to  the  several  parties  to  that  proceeding, 
preserving  the  priorities  as  therein  fixed,  except  that  the 

liens  of  all  parties  were  made  subject  to  the  mortgage  lien 
in  favor  of  Davenport;  and  in  addition  the  court  found 
that  Patrick  Powers  had  a  lien  for  his  judgment  in  the 
sum  of  f 535,  making  the  lien  of  Powers  inferior  and  sub- 
ject to  the  lien  of  Davenport,  and  the  cross-petitioners, 
Albert  Stenger,  the  Commercial  Bank  of  Columbus,  Ernst 
&  Schwarz,  F.  H.  Busehe  and  J.  H.  Galley,  with  decree  of 
foreclosure  and  order  of  sale.  On  March  13,  1897,  the 
property  in  controversy  was  sold  by  the  sheriff  under  the 
Stenger  decree  to  Albert  Stenger  for  f  1,335;  and  on 
March  27,  1897,  the  sale  was  confirmed,  and  on  June  17, 
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1898,  sheriflf's  deed  issued  to  Stenger.  On  June  18,  1898, 
Stenger  conveyed  the  property  by  deed  to  the  Commercial 
Bank  of  Columbus,  and  on  December  1,  1898,  the  bank 
conveyed  the  property  to  H.  Kluever,  defendant  in  error 
herein.  The  record  is  silent  as  to  the  application  of  the 
money  realized  on  the  sheriff's  sale  hereinbefore  referred 
to.  On  December  24,  1897,  an  order  of  sale  was  issued 
on  the  Davenport  decree  of  February,  1897,  and  on  Jan- 
uary 31,  1898,  the  property  was  sold  to  the  Commercial 
Bank  of  Columbus  for  |3,200.  The  purchaser  failing  to 
pay  the  purchase  price,  the  sale  was  on  February  9,  1898, 
vacated  and  set  aside.  On  March  8,  1898,  Davenport 
made  an  assignment  of  his  decree  to  the  Commercial  Bank, 
which  had  theretofore  succeeded  to  Stenger's  title  under 
the  sheriff's  deed  and  the  interest  acquired  by  the  bank, 
under  its  assignment,  in  the  Davenport  mortgage  and 
decree  undoubtedly  merged  in  its  deed  title  obtained  from 
Stenger. 

Subsequently,  and  at  a  date  not  disclosed  by  the  record, 
a  second  order  of  sale  was  issued  on  the  decree  of  June 
12,  1897,  and  on  February  19,  1900,  the  sheriff  sold  the 
property  under  this  order  of  sale  to  Henry  Gering  for 
?1,375,  and  on  March  1,  1900,  this  sale  was  confirmed. 
On  the  day  folTowing  the  sheriff  issued  his  deed  to  Henry 
Gering,  and  on  March  17  Henry  Gering  and  wife  conveyed 
the  property  to  William  O'Brien. 

It  is  claimed  by  defendant  in  error  that  the  judgment  is 
erroneous  for  two  reasons:  first,  that  the  court  erred  in 
receiving  in  evidence  the  records  of  the  county  clerk  of 
Platte  county,  showing  deeds  of  record  in  his  office  with- 
out producing  or  satisfactorily  accounting  for  the  loss  of 
the  original  deeds;  second,  that,  leaving  out  of  considera- 
tion the  incompetent  evidence,  upon  the  whole  record  it 
appears  that  plaintiff  in  error  was  entitled  to  judgment. 

IJegarding  the  first  contention,  it  may  be  said  that  as 
this  cause  was  tried  to  the  court,  the  judgment  being 
presented  for  review  by  proceedings  in  error,  the  one 
question  requiring  consideration  is  whether  there  is  suffl- 
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cient  competent  evidence  under  the  pleadings  to  sustain 
the  judgment.  Kluever,  in  his  petition,  alleged  that  he  was 
the  owner  in  fee  simple  and  in  possession  of  the  premises 
and  had  owned  and  been  in  possession  thereof  for  more 
than  a  year  prior  to  the  filing  of  his  petition.  O'Brien's 
answer  consisted,  first,  of  a  general  denial,  and  second  of 
a  paragraph  in  the  following  words : 

"Said  defendant,  William  O'Brien,  for  further  answer 
to  said  petition,  and  for  the  purpose  of  obtaining  affirma- 
tive relief,  alleges  that  whatsoever  claim  or  title  said 
Henry  Kluever  has  or  claims  in  the  premises  described  in 
plaintiff's  petition  was  derived  through  and  from  Albert 
Stenger,  and  the  Commercial  Bank  of  Columbus,  defend- 
ants in  the  case  of  Ira  Davenport,  plaintiff,  against  Sarah 
Hogan  and  others,  defendants.'^ 

The  answer  then  sets  up  the  various  claims  of  the  par- 
ties. In  our  view,  this  answer  admits  the  title  and  own- 
ership of  Kluever  so  far  as  he  derived  his  title  from 
Stenger  and  the  Commercial  Bank.  Disregarding  in- 
competent evidence  in  the  record,  the  journal  entries  of 
the  district  court  for  Platte  countv  show  a  decree  of  fore- 
closure  in  favor  of  Stenger  and  the  Commercial  Bank  of 
Columbus,  the  issuance  of  an  order  of  sale,  the  sale  of  the 
property  to  Albert  Stenger,  and  confirmation  thereof. 
There  is  also  shown  an  assignment  by  Ira  Davenport  of 
the  decree  of  foreclosure  and  the  lien  of  the  first  mortgage 
to  the  Commercial  Bank,  thus  uniting  in  Kluever  all  the 
rights  of  Stenger  under  his  purchase,  all  the  rights  of  the 
bank,  and  all  the  rights  of  Davenport  under  the  first 
mortgage. 

It  is  pleaded  in  the  answer  and  cross-petition  of  O'Brien 
that  he  purchased  and  procured  an  assignment  to  him 
of  the  junior  liens  of  H.  P.  Rusche,  J.  H.  Galley  and 
Patrick  Powers.  This  allegation  is  denied  by  the  reply, 
and  no  proof  is  offered  to  support  it,  but  it  is  disclosed  by 
the  record  that  after  the  sale  and  confirmation  to  Albert 
Stenger,  and  after  the  assignment  by  Davenport  to  the 
Commercial  Bank  of  the  decree  of  foreclosure  on  the  first 
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mortgage,  O'Brien  procured  an  order  of  sale  to  be  issued 
on  tlie  Davenport  decree  on  account  of  the  three  junior 
liens  above  referred  to,  and  procured  a  sale  to  be  made  to 
his  grantor,  obtaining  a  confirmation  thereof  and  sheriff's 
deed  after  the  commencement  of  the  suit  at  bar  and  after 
the  filing  of  the  original  petition  herein,  this  cause  having 
l)een  tried  on  an  amended  or  supplemental  petition.  It 
is  not  claimed  that  either  he  or  his  grantor  paid  any  por- 
tion ef  the  sum  due  on  the  decree  of  foreclosure  on  the 
first  mortgage  held  by  Davenport,  or  anything  on  the 
decree  obtained  by  Stenger  and  the  cross-petitioners  in 
that  suit,  practically  all  of  whom  had  liens  superior  to  the 
three  junior  liens  claimed  by  O'Brien  to  have  been  as- 
signed to  him.  It  is  manifest  that  the  sale  and  confirma- 
tion under  the  Stenger  decree  would  cut  out  the  junior 
liens  of  Rusche,  Galley  and  Powers.  Their  liens  were 
established  in  the  Stenger  decree,  their  relative  priorities 
were  fixed ;  their  lien  was  upon  the  land,  and  a  sale  would 
be  held  to  be  an  absolute  satisfaction  of  their  liens  upon 
the  land.  There  could  be  but  one  sale  under  that  decree, 
and,  so  far  as  the  land  is  concerned,  the  junior  lien-hold- 
ers mentioned  are  conclusively  presumed  to  have  obtained 
their  money.    It  is  very  clear  that  the  decrees  mentiond 

could  not  be  rejuvenated  and  made  the  basis  of  a  title 
liostile  to  that  of  the  purchaser  under  the  Stenger  die- 
cree.  It  would  seem,  therefore,  that  the  position  of  plain- 
tiff in  error  is  wholly  without  merit,  and  the  judgment  of 
the  trial  court  is  right. 

It  is  therefore  recomiAended  that  the  judgment  of  the 
trial  court  be  affirmed. 

Hastings,  O  ^  ci^wrora. 

Affirmed. 
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The  Fibst  National  Bank  op  Pawnee  City,  Nebraska, 
V.  Hattie  a.  Wishard,  Administratrix  of  the 
Estate  of  Maggie  Wishard,  Deceased. 

Filed  Junk  3,  1903.    No.  12,319. 

Commissioner's  opinion.    Department  No.  1. 

Attachment:     Dissolution  of  Pbiob:     Effect  on  Subsequent:     Con- 

TBIBUTION. 

Error  from  the  district  court  for  Pawnee  county. 
Tried  below  before  Stull,  J.    Reversed. 

Story  &  Story,  for  plaintifif  in  error. 

G.  T.  Belding  and  Lindsay  d  Raper,  contra. 

Per  Commissioners. 

All  the  questions  arising  in  this  case  seem  to  be  settled 
in  the  case  of  The  First  Nation<il  Bank  of  Pawnee  City 

V.  The  Avery  Planter  Co.,  —  Neb., ,  95  N.  W.  Rep., 

622.  The  questions  are  the  right  of  a  subsequent  attach- 
ing creditor,  whose  lien  has  never  been  disturbed,  to  re- 
cover of  a  prior  one,  whose  attachment  has  been,  after 
sale  and  application  upon  it  of  the  proceeds  of  the  at- 
tached  property,  dissolved  by  a  reviewing  court,  such 
proceeds  for  application  upon  the  subsequent  undissolved 
attachment,  and  the  right  of  the  first  claimant  to  recover 
contribution  for  damages  incurred  in  connection  with 
other  claimants  in  the  endeavor  to  enforce  the  attach- 
ments. The  same  reasoning  which  is  held  to  entitle  the 
Avery  Planter  Company  to  recover  in  its  case,  and  which 

is  held  suflScient  to  entitle  the  bank  to  oflFset,  in  that  ac- 
tion, its  claim  for  contribution,  apply,  with  at  least  equal 
force,  in  this  case. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed  and  remanded. 
41 
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The   Fidelity   Mutual   Fire   Insurance  Company   v. 

Michael  Murphy. 

FnxD  JuNs  3,  1903.    No.  12,650.    . 
Commissioner's  opinion.    Department  No.  1. 

1.  Ttial:     Contracts:     Obal  Evidknce  to  Ekpiain.     Oral  testimony 

may  be  introduced  for  the  purpose  of  explaining  an  ambiguity 
in  a  written  instrument. 

2.  Insurance:     Knowledge  of  Breach  of  Poijcy:     Waiver  of  For- 

feiture. "Where  an  Insurance  company,  with  knowledge  of  a 
breach  of  the  conditions  by  the  insured,  fails  to  declare  a  for- 
feiture of  the  policy  and  continues  to  recognize  its  liability  by 
demanding  proofs  of  loss,  it  waives  the  defense  based  upon  such 
breach  of  policy."  Home  Fire  Ins.  Co.  v.  Phelps,  61  Neb.,  623, 
71  N.  W.  Rep.,  303,  followed  and  approved. 

3.  Trial:    Mtsconduct  of  Jutkie.    Conduct  of  the  trial  Judge  examined 

and  approved. 

Error  from  the  district  court  for  Greeley  county.  Tried 
below  before  Paul,  J.    Affirmed. 

Baldrige  d  De  Bord^  for  plaintiff  in  error. 

J.  jB.  Hanna  and  Doyle  &  Berge^  contra. 

Oldham,  0. 

In  this  suit  plaintiff  in  the  court  below  recovered  a 
judgment  for  $1,500  on  a  fire  insurance  policy  issued  by 
the  defendant  company,  and  the  company  brings  error 
proceedings  to  this  court. 

The  first  objection  called  to  our  attention  in  the  brief 
of  plaintiff  in  error  is  as  to  the  ruling  of  the  trial  court  in 
admitting  testimony  to  explain  an  apparent  ambiguity  in 
the  description  of  the  location  of  the  property  insured. 
The  description  contained  in  the  policy  was  as  follows: 
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"Applicant's 
value. 
"1.  One  2-story  shingle  roof 
frame  building,  and  additions 
adjoining  and  communicating,  in- 
cluding foundations  and  all  per- 
manent attachments  and  fixtures 
belonging  thereto  while  occupied 
as  hardware  store, 

"2.  On  counters,  shelving, 
show-cases,  safe,  scales,  and  any 
other  furniture,  fixtures  used  in 
the  business, 

"3.  On  stock  of  merchandise 
consisting  principally  of  hard- 
ware, tinware,,  furniture,  under- 
taking goods,  boots  and  shoes, 
also  carriages  and  wagons,  in 
warehouse  fifty  feet  in  rear  of 
above  building,  also  on  furniture 
in  storage  in  building  about  ten 
feet  east  of  above  building,  and 
all  other  merchandise  not  more 
hazardous,  usually  kept  for  sale 
in  stores  of  this  kind,  all  while 
contained  in  said  building,  |5000, 

"All  situated  on  lots  10,  11,  12,  block  34 

Center.     $2,000    other   insurance    permitted 
herewith.^' 


Sum  to  be 
insured. 


None. 


None. 


fl500 
of  Greeley 
concurrent 


The  testimony  admitted  showed  that  the  stock  of  goods 

was,  at  the  time  the  policy  issued,  nearly  all  contained  in 
the  two-story  building,  which  is  designated  in  the  plat 
as  building  "A,"  and  situated  on  lots  11  and  12,  in  block 
34 ;  that  about  fifty  feet  west  of  building  "A"  is  a  ware- 
house marked  on  the  plat  as  building  "B,"  and  situated 
on  lot  12;  that  ten  or  fifteen  feet  north  of  building  "A" 
is  a  warehouse  marked  building  "C,"  situated  on  lot  10. 
The  court  permitted  the  application  for  the  policy  to  be 
introduced,  which  showed  that  the  goods  were  situated 
in  building  "A"  and  additions.    The  policy  itself  showed 
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that  the  buildings  were  situated  on  lots  10,  11  and  12,  in 
block  34.  Tbe  court  also  permitted  the  plaintiff  to  show 
that  the  agent  taking  the  risk  knew  the  location  of  the 
goods,  and  that  some  time  after  the  policy  had  issued  plain- 
tiff notified  defendant,  through  its  agent,  that  he  had  re- 
moved all  goods  from  building  "C"  to  building  "A,"  and 
that  defendant  on  receipt  of  said  notice  sent  a  written 
permission  to  him  to  keep  the  goods  in  the  buildings  "A" 
and  ^*B,"  situated  on  lots  11  and  12.  When  the  fire  oc- 
curred, buildings  "A"  and  "B''  were  destroyed,  the  goods 
insured  being  in  building  "A"  and  none  in  building  "B." 
The  contention  of  the  company  was  that  a  technical  con- 
struction of  the  policy  would  show  that  they  had  only 
insured  goods  situated  in  buildings  "B"  and  "C,"  and 
that  as  no  goods  covered  by  their  policy  were  in  "B"  at  the 
time  of  the  fire,  and  as  building  "C"  was  not  burned,  the 
court  should  have  excluded  this  testimony  and  directed  a 
verdict  for  the  company.  The  testimony  introduced  was 
not  for  the  purpose  of  contradicting  the  terms  of  a  written 

instrument,  but  only  to  aid  an  ambiguous  description.  It 
is  elemental  that  oral  evidence  may  be  introduced  for  the 
purpose  of  explaining  an  ambiguity  in  a  written  instru- 
ment ;  hence  we  think  the  action  of  the  trial  court  in  this 
matter  was  fully  warranted. 

The  next  contention  urged  by  the  company  is  that  the 
court  should  have  directed  a  verdict  for  the  defendant, 
because  the  plaintiff  procured  additional  concurrent  in- 
surance on  the  goods  covered  by  defendant's  policy,  with- 
out written  consent  of  defendant.  With  reference  to  this 
contention  the  evidence  shows  that  at  the  time  the  plain- 
tiff took  the  policy  from  the  defendant,  permission  was 
given  in  the  policy  for  $2,000  additional  concurrent  in- 
surance; that  such  additional  concurrent  insurance  was 
procured;  and  that  plaintiff  also  procured  f  1,000  insur- 
ance in  another  company  upon  a  class  of  commission  goods 
which  he  handled  in  connection  with  his  general  stock  of 
merchandise.  The  evidence  does  not  show  that  any  of 
these  commission  goods  were  in  the  building  in  which  the  * 
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goods  covered  by  defendant's  policy  were  contained  at  the 
time  of  the  fire.  So  that  it  is  extremely  doubtful  under 
the  evidence  contained  in  the  record  whether  or  not  this 
$1,000  was  additional  or  concurrent  insurance.  Again, 
the  record  shows  that  plaintiff  informed  the  defendant's 
agent  of  this  additional  insurance  and  asked  him  to  notify 
the  company  a  long  time  before  the  fire  took  place,  and 
there  is  some  testimony  in  the  record  tending  to  show 
that  the  agent  probably  did  so.  But  aside  from  all  this, 
the  evidence  shows  that  when  defendant's  adjuster  came 
to  examine  into  the  loss  he  was  fully  informed  as  to 
everything  connected  with  this  alleged  additional  con- 
current insurance,  and  that  having  examined  into  it,  he 
directed  plaintiff's  agent  to  proceed  to  make  out  his  proofs 
of  loss  and  instructed  him  fully  as  to  how  the  proofs 
should  be  made;  that,  acting  on  such  instruction,  plain- 
tiff's agent  expended  ?10  in  money  and  much  time  in  pro- 
curing proofs  of  loss  as  demanded  by  defendant's  ad- 
juster. This  evidence  we  think  is  suflBcient  to  show  a 
waiver  of  this  condition,  for,  as  said  in  Home  Fire  Ins.  Co. 
V.  Phelps,  51  Neb.,  623,  71  N.  W.  Rep.,  303 : 

"Where  an  insurance  company,  with  knowledge  of  a 
breach  of  the  conditions  by  the  insured,  fails  to  declare 
a  forfeiture  of  the  i)olicy  and  continues  to  recognize  its 
liability  by  demanding  proofs  of  loss,  it  waives  the  de- 
fense based  upon  such  breach  of  policy." 

No  objection  is  made  to  any  of  the  instructions  given 
or  requested  by  the  trial  court.  The  only  other  complaint 
urged  is  as  to  the  action  of  the  trial  judge  in  stating  to 
defendant's  counsel,  after  overruling  a  number  of  dilatory 
pleas  tendered  by  defendant:  "These  men  (referring  to 
plaintiff  and  others  who  had  suits  pending  in  said  court 
against  insurance  companies)  have  been  burned  out,  lost 
all  they  had,  and  I  am  going  to  give  them  an  early  trial." 
This  remark  was  not  made  when  the  jury  was  present, 
but  when  the  court  was  sitting  for  the  purpose  of  settling 
issues,  nearly  a  month  before  the  case  was  tried.  We  see 
nothing  in  the  remark  prejudicial  or  meriting  criticism 
of  any  kind. 
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It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Hastings  and  Ames,  CO.,  concur. 

Affibmed. 


AuLTMAN,  Miller  &  Company  v.  Levi  Hawk  et  al. 

FiLEai  June  8,  1903.    No.  12,716. 
Commissioner's  opinion.    Department  No.  2. 

1.  Bills    and    Notes:      Contradicthtg    Tebms:      Bvidencb   of    Pabol 

Agreement  :  Trial.  The  terms  of  a  promissory  note  cannot  be 
contradicted,  altered  or  varied  by  evidence  of  a  prior  or  con- 
temporaneous parol  agreement  between  the  payor  and  the  payee. 

2.  Bills  and  Notes:     Pleading  Insufficient.     The  answer  set  out  in 

the  opinion,  and  held  not  to  state  a  defense. 

Error  from  the  district  court  for  Cuming  county.  Tried 
below  before  Graves,  J.    Reversed. 

A.  R.  Oleson,  for  plaintiff  in  error. 

Matt  Miller^  contra. 

Barnes,  C. 

The  plaintiff  filed  its  petition  in  the  district  court  for 
Cuming  county,  to  recover  the  sum  of  f  160,  with  interest 
thereon  at  the  rate  of  ten  per  cent,  per  annum,  accord- 
ing to  the  terms  of  a  promissory  note  executed  and  de- 
livered to  it  by  the  defendants.  The  defendants,  Levi 
Hawk  and  Ed  Hawk,  filed  an  answer  in  which  they  each 
admitted  the  corporate  capacity  of  the  plaintiff,  the  ex- 
ecution and  delivery  of  the  note  set  forth  in  the  petition, 
and  that  no  part  of  it  had  been  paid,  and  alleged  as  a 
defense,  "that  there  was  nothing  due  upon  the  note''  for 
the  following  reason,  to  wit: 
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"Defendants  for  further  and  other  answer  to  the  plain- 
tiff's petition  allege  the  fact  to  be  that  on  and  prior  to 
the  20th  day  of  April,  1898,  and  about  the  year  1895,  the 
defendants  herein  purchased  from  the  plaintijBf  one 
mower  and  one  harvester  and  binder;  and  that  said  har- 
vester and  binder,  when  so  purchasM  from  plaintiff,  was 
wholly  worthless  and  wholly  unfit  for  the  purpose  of 
cutting  and  binding  grain  or  performing  the  work  for 
which  it  was  sold  by  plaintiff,  and  for  the  purpose  of  doing 
the  work  for  which  defendants  herein  purchased  the  same. 

"The  defendants  further  allege  that  on  or  about  the 
20th  day  of  April,  1898,  the  plaintiff  herein  sought  to 
have  the  defendants  herein  renew  some  notes  the  defend- 
ants had  formerly  given  to  the  plaintiff;  that  defendants 
herein  refused  to  renew  such  notes  or  give  any  renewal 
note  for  notes  then  held  by  the  plaintiff  against  these 
defendants;  that  then  and  there  plaintiff  insisted  on  the 
answering  defendants  giving  them  a  renewal  note  for  the 
notes  held  by  the  plaintiff;  that  these  answering  defend- 
ants then  and  there  entered  into  an  agreement  with  the 
plaintiff's  agent  whereby  they  would  give  plaintiff  a  note 
for  the  amount  of  notes  then  held  by  plaintiff,  against 
defendants,  on  one  condition  only,  such  condition  being 
that  plaintiff  would  make  such  harvester  so  purchased 
from  the  plaintiff  run  and  do  good  work,  and  that  if 
plaintiff  did  not  make  such  machine  work  that  such  re- 
newal note  to  be  given  by  defendants  was  to  become  null 
and  void  and  returned  to  the  defendants. 

"Defendants  further  allege  that  on  such  terms  and 
conditions  they  gave  the  plaintiff  the  note  set  forth  in 
the  petition.  They  further  alleged  that  the  plaintiff  never 
did  make  the  machine  work ;  that  the  machine  w^as  wholly 
worthless,  and  that  plaintiff  has  wholly  failed  to  perform 
the  matters  and  things  which  it  agreed  to  do  at  the  time 
of  giving  the  note  in  question,  and  has  not  done  any  of 
the  things  agreed  by  it  to  be  done."  And  they  thereupon 
prayed  for  a  judgment  against  the  plaintiff  for  flOO 
damages  and  costs  of  suit 
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The  defendant,  W.  S.  Hawk,  filed  an  answer  similar  in 
form  and  substance  to  the  one  filed  by  his  co-defendants, 
with  the  single  additional  allegation  that  he  signed  the 
note  as  surety.  The  facts  set  forth  in  the  answers  were 
denied  by  proper  replied,  in  one  of  which  it  was  alleged 
that  the  only  consideration  for  the  giving  of  the  note  in 

suit  was  the  delivering  up  of  some  notes  theretofore  given 
by  defendants  to  plaintiff,  which  notes  were  renewals  of 

other  notes  which  were  given  upon  the  consideration  of 
the  sale  of  a  binder  and  mower  by  plaintiff  to  the  de- 
fendants, and  that  the  note  in  suit  is  a  renewal  of  those 
notes  theretofore  given  and  renewed  by  defendi^nts  for 
said  binder  and  mower  purchased  of  plaintiff,  and  that 
the  binder  and  mower  and  the  notes  delivered  up  at  the 
time  of  the  taking  of  the  note  in  suit  was  the  consideration 
and  only  consideration  for  the  giving  of  the  note  by  the 
defendants. 

The  cause  was  tried  to  a  jury ;  and  it  appears  from  the 
evidence  that  on  the  11th  day  of  June,  1895,  the  defend- 
ants, Levi  Hawk  and  Ed.  Hawk,  purchased  of  the  plain- 
tiff a  mowing  machine  for  the  sum  of  $40,  and  in  payment 
therefor  executed  and  delivered  to  plaintiff  two  promis- 
sory notes  for  |20  each,  payable  at  different  times;  that 
on  July  12,  1895,  defendants  purchased  a  binder  of  the 
plaintiff  for  which  three  notes  were  given,  one  for  $30 
and  two  for  f50  each,  also  payable  at  different  times;  that 
the  notes  given  for  the  mowing  machine  and  one  note 
given  for  the  binder  had  become  due  prior  to  October  27, 
189(3,  and  nothing  had  been  paid  thereon;  and  at  that 
time  the  i)laintiflf  obtained  a  renewal  of  those  notes;  that 
on  April  20,  1898,  all  of  the  original  and  renewal  notes 
had  become  due;  that  defendants  had  failed  to  make  any 
payment  tliereon,  and  on  that  date  a  collector  for  the 
plaintiff  called  upon  the  defendants  for  the  purpose  of 
collecting  them.  The  defendants  being  unable  to  pay 
them  or  any  part  thereof,  all  of  the  notes  were  merged 
into  one  renewal  note  for  $160,  and  thereupon  all  of  the 
old  notes  were  surrendered  to  the  defendants.     The  re- 
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newal  note  was  also  signed  by  W.  S.  Hawk  as  surety ;  and 
it  is  mpon  this  note  that  this  action  is  founded.  The  de- 
fendants were  allowed,  over  the  plaintiflf's  objections,  to 
prove  the  contemporaneous  oral  agreement  set  out  in 
their  answer  as  a  defense  to  the  action.  They  also  offered 
testimony  tending  to  prove  the  worthlessness  of  the  binder 
during  the  four  years  which  they  retained  and  used  it; 
but  no  objection  was  made  as  to  the  quality  or  condition 
of  the  mower.  Two  of  the  old  notes  were  executed  in  pay- 
ment for  that  machine,  and  entered  into  the  renewal  note 

of  |160  upon  which  this  suit  was  brought,  and  were  sur- 
rendered at  the  time  of  its  execution  and  delivery. 
The  court  instructed  the  jury  bh  follows : 
"Instruction  No.  5.  You  are  instructed  that  if  you  And 
from  a  preponderance  of  the  evidence  that  the  note  was 
executed  at  the  time  and  in  pursuance  of  the  verbal  agree- 
ment set  out  in  defendants'  answer  and  that  the  plaintiff 
failed  and  neglected  to  comply  with  the  terms  of  said 
agreement  and  failed  to  put  the  said  machine  in  repair  as 
alleged  in  defendants'  answer,  then  your  verdict  should 
be  for  defendants." 

This  instruction,  together  with  others  of  a  like  nature, 
were  duly  excepted  to.    The  jury  returned  a  verdict  for 

the  defendants;  judgment  was  entered  thereon,  and  the 
plaintiff  prosecuted  error  to  this  court. 

It  is  first  contended  that  the  court  erred  in  allowing 
the  defendants  to  introduce  evidence  tending  to  prove  the 
contemporaneous  parol  agreement  set  forth  in  the  an- 
swers, over  the  plaintiff's  objections.  This  point  is  well 
taken.  The  terms  of  a  promissory  note  can  not  be  al- 
tered or  varied  by  evidence  of  a  prior  or  contemporaneous 
parol  agreement  between  the  payor  and  the  payee. 
Garneau  v.  Cohn^  61  Neb.,  500;  State  Bank  of  Ceresco  v. 
Belk^  56  Neb.,  710 ;  Western  Manufacturing  Co.  v.  Rogers, 
54  Neb.,  456;  Peterson  v,  Fcrhrache,  ante,  page  249,  93 
N.  W.  Rep.,  1011.  It  is  the  doctrine  of  this  court,  es- 
tablished by  repeated  decisions,  that  a  written  contract 
can  not  be  varied  or  contradicted  by  a  prior  or  con  tern- 
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poraneous  parol  agreement  between  the  parties.  Knaer- 
man  v.  Fries,  33  Neb.,  427;  Van  Etten  v.  Howell,  40  Neb., 
850;  Mattison  v.  Chicago^  R.  L  &  P.  R.  Co.,  42  Neb.,  545; 
Gerner  v.  Churchy  43  Neb.,  690;  Quinn  v.  Moss,  45  Neb., 
614 ;  Gommercial  State  Bank  v.  Antelope  County,  48  Neb., 
496;  Sylvester  v.  Carpenter  Co.,  55  Neb.,  621. 

The  note  in  suit  stipulated  for  the  payment  of  a  certain 
sum  of  money  on  a  specific  date,  while  the  evidence  re- 
ceived over  the  objection  of  the  plaintiff  tended  to  es- 
tablish that  the  defendants  under  certain  conditions  rest- 
ing in  parol  were  never  to  pay  the  note.  The  tendencj 
of  this  evidence  was  to  directly  vary  and  contradict  the 
terms  of  the  note  and  it  should  have  been  excluded. 

The  second  point  is,  that  the  court  erred  in  giving  in- 
struction No.  5,  above  quoted.  This  contention  should  be 
sustained.  As  we  have  already  stated,  matters  resting  in 
parol  can  not  be  received  to  vary  or  contradict  the  terms 
of  a  written  contract.  Therefore  the  answer  states  no 
defense  to  the  plaintiff's  cause  of  action ;  and  it  was  error 
to  instruct  the  jury  that  if  they  found  the  facts  alleged 
in  the  answer  to  be  true,  to  return  a  verdict  for  the  defend- 
ants. It  would  seem  that  the  only  defense  available  in 
this  case  would  be  one  of  a  partial  failure  of  considera- 
tion; but  such  defense  was  neither  pleaded  nor  proved. 
The  defendants  having  relied  solely  on  the  parol  agree- 
ment for  their  defense,  the  court  should  have  instructed 
the  jury  to  return  a  verdict  for  the  plaintiff. 

For  these  reasons  we  recommend  that  the  judgment  of 
the  district  court  be  reversed  and  the  cause  remanded  for 
a  new  trial. 

Olanvlllb  and  Albert,  CO.,  concur. 

Bevebsbd  and  remanded. 
Sedgwick,  J.,  dissents. 
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Thb  McCormick  Haevbsting  Machine  Company  v.  C. 

J.    HiATT. 

FnjD  JxjvK  3, 1903.    No.  12,847. 

Com mlBs loner's  opinion.    Department  No.  3. 

1,  Pleading:  Inconsistent  Allieoatioks  in  Answbb:  Ei:.ection: 
Watver.  In  case  the  atlegationB  of  an  answer  are  inconsistent, 
the  proper  remedy  Is  by  motion  to  require  an  election;  unless 
such  a  motion  Is  made,  the  objection  Is  waived. 

3.  Evidence:  Ambioitoub  Acts:  Intent.  Where  a  person's  acts  are 
amblRuous,  and  the  ettect  thereof  depends  upon  the  Intention  with 
which  the?  were  done,  he  may  testify  as  to  hla  reason  for  doing 
them. 

3.  Contracts:    Wabbabtt:    WAnia  of  Tebms.     A  provision  In  a  con- 

tract for  sale  of  a  machine  that  It  shall  be,  warranted  according 
to  the  terms  of  a  written  warranty,  contained  therein,  "without 
addition  or  erasure,"  does  not  preclude  an  agent  of  the  seller  from 
waiving  such  terms  or  some  of  them  after  the  machine  has  been 
delivered. 

4,  Contracts:      WARRANTrr      PAHor.    Evtdbncb    OF    StrasEQUENT    Wab- 

RANTiEs:  AuMisaiBiLiTY.  Parol  ovldence  of  a  eulMequent  agree- 
ment whereby  the  seller  made  further  and  different  warranties. 
In  order  to  Induce  the  buyer  to  execute  notes  for  the  purchase 
price  notwithstanding  he  claimed  the  original  warranty  was  not 
compiled  with.  Is  admissible. 
6.  Trial:  Buboeit  or  Pboof:  lNSTBc<TnoNs:  Pbejxtdice;  IsstJES.  An 
Instruction  that  a  defendant  has  the  burden  of  proving  "the 
material  allegations  of  his  defense,"  without  stating  what  alle- 
gations are  material,  U  not  to  be  commended;  but  It  Is  wlthoii! 
prejudice  where  a  prior  Instruction  eets  forth  the  issues  raleed  by 
the  defendant's  answer  upon  which  the  jury  are  to  pass. 

Erboe  from  the  district  court  tor  Gage  county.     Tried 
below  before  Letton,  J.    Afflrmcd. 


Doyle  &  Berge,  for  plaintiff  in  error. 
Sazlett  d  Jack,  contra. 
Pound,  C. 


The  plaintiff  brought  this  action  to  recover  uiron  tin 
promissory  notes  executed  by  the  defendant,  as  they  re- 
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cite  on  their  face,  in  payment  of  the  purchase  price  of  a 
binder.  The  defendant  pleaded  that,  at  the  time  the  ma- 
chine was  purchased,  the  plaintiff  delivered  to  him  a 
warranty  in  writing  in  which  the  machine  was  warranted 
to  be  well  made,  of  good  material  and  durable  with  proper 
care,  and  it  was  agreed  that  if,  uiK)n  one  day's  trial,  the 
machine  should  not  work  well,  the  purchaser  should  give 
immediate  notice  to  the  seller  or  its  agent  and  allow  time 
to  send  some  one  to  put  it  in  order.  The  warranty  pleaded 
further  set  forth  that,  if  the  person  so  sent  could  not  make 
the  machine  work  properly,  the  purchaser  should  return 
it  at  once  to  the  agent  of  whom  he  received  it,  and  that 
continuous  use  of  the  machine  or  use  at  intervals  through 
the  harvest  season  or  failure  to  notify  the  seller  or  to 
return  the  machine  should  be  deemed  an  acceptance.  The 
defendant  alleged  that  the  machine  failed  to  work;  that 
he  notified  the  plaintiff  of  such  fact  and  the  plaintiff  sent 
an  expert  to  put  the  machine  in  repair;  that  the  expert 
failed  to  make  it  work;  that  thereupon  the  plaintiff 
through  its  agents  renewed  the  original  warranty  and 
promised  the  defendant  that  if  he  would  give  his  notes, 
according  to  the  terms  of  the  contract,  the  plaintiff  would 
continue  the  warranty  and  put  the  machine  into  the  best 
of  repair,  when,  if  it  again  failed  to  work,  it  might  be 
returned,  at  the  option  of  the  defendant  He  alleged  that 
thereafter  the  machine  failed  to  work  and  the  plaintiff 
made  several  attempts  to  remedy  the  defects,  but,  failing 
to  do  so,  requested  the  defendant  to  retain  it  until  the 
following  season,  when  the  company  would  repair  the 
machine  and,  if  it  did  not  then  work,  would  return  the 
defendant  his  notes  and  money  and  take  back  the  machine. 
He  alleged  further  that  the  plaintiff  failed  to  comply  with 
this  last  agreement,  and  that,  as  the  machine  was  abso- 
lutely worthless,  he  returned  it  to  the  plaintiff.  By  way 
of  reply,  the  plaintiff,  after  denying  all  the  allegations 
with  reference  to  the  failure  of  the  machine  to  work  and 
the  alleged  warranties  subsequent  to  the  written  contract, 
alleged  that  the  defendant  failed  to  comply  with  the  terms 
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and  conditionB  of  the  written  warranty  and  accepted  and 
used  the  machine  daring  the  harvest  of  1896  and  1897,  and 
that  no  agemt  of  the  plaintiff  had  any  power  or  authority 
to  change,  alter  or  waive  the  terms  of  the  written  war- 
ranty or  any  of  them.  Upon  these  issues  the  cause  was 
tried  to  a  jury,  which  found  for  the  defendant 

It  is  contended,  on  behalf  of  the  plaintiflf,  that  the  al-. 
legations  of  the  answer  are  inconsistent  in  that  the  de- 
fendant claims  damages  for  a  breach  of  the  contract  and 
at  the  same  time  attempts  to  plead  a  rescission.  This  ob- 
jection, if  well  taken,  must  be  treated  as  waived  for  the 
reason  that  no  motion  was  made  in  the  court  below  to 
require  the  defendant  to  elect  Dunn  v.  Bozarth,  59  Neb., 
244.  The  remaining  errors  assigned  relate  to  certain  rul- 
ings upon  evidence  and  to  the  instructions  of  the  court 
Several  of  the  rulings  challenged  need  not  be  reviewed  for 
the  reason  that  the  court,  after  overruling  objections  to 
the  questions  asked,  struck  out  the  answers  to  the  ques- 
tions upon  motion  of  the  plaintiff.  Duriag  the  examina- 
tion of  the  defendant  as  a  witness  on  his  own  behalf  he 
was  asked  this  question : 

"Why  did  you  still  persist  in  the  cutting  of  this  grain, 
working  with  it  (the  machine)  when  you  say  it  did  not 
do  good  and  satsfactory  work?" 

To  this  the  defendant  answered : 

"The  reason  I  did  this,  they  told  me  to  go  ahead  and 
use  the  machine  and  they  would  make  it  good  that  year." 

This  question  and  the  answer  thereto  are  complained  of 
upon  the  ground  that  the  question  called  for  a  conclusiun 
of  the  witness  and  the  answer  gave  a  conclusion  only  and 
not  a  fact.  All  facts  are  more  or  less  conclusions  of  the 
witness.  It  would  be  impossible  for  a  witness  to  testify, 
if  he  had  to  detail  to  the  jury  the  whole  of  the  menial 
process  by  reason  of  which  he  knew  or  claimed  to  kiiuw 
facts  to  which  he  testified.  Where  a  person's  acts  sire 
ambiguous  and  the  effect  thereof  depends  upon  the  in- 
tention with  which  they  were  done,  he  may  testify  as  to 
his  reason  for  doing  them.     Hackney  v.  Raymond  Bros. 
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Clarke  Co.,  —  Neb., ,  94  N.  W.  Rep.,  822.    In  such 

case  the  witness  is  not  testifying  to  a  mere  opinion  but  to 
a  fact;  the  intention  with  which  he  did  the  acts  in  ques- 
tion being  a  material   fact  in  determining  their  legal 

effect.  In  this  case  the  plaintiff  claimed  that  the  defend- 
ant's acts  were  intended  to  be  and  were  an  acceptance  of 
the  machine,  while  the  defendant  claimed  that  he  acted 
in  reliance  upon  the  agreement  of  the  plaintiff  to  put  the 
machine  in  good  order,  and  with  no  intention  of  accepting 
it  in  its  then  condition.  It  is  contended  also  that  the 
agent  of  the  plaintiff  had  no  power  to  waive  the  provisions 
of  the  written  warranty,  and  that  parol  evidence  of  the 
subsequent  agreements  pleaded  in  the  answer  was  not 
admissible.  The  written  contract  provides  that  the  ma- 
chine shall  be  warranted  according  to  the  terms  of  the 
written  warranty  "without  addition  or  erasure.'^  We  do 
not  think  this  precluded  the  agent  of  the  seller  from  waiv- 
ing the  terms  of  the  written  warranty,  or  some  of  them, 
after  the  machine  had  been  delivered.  There  is  no  stipu- 
lation against  waiver  of  those  terms  in  the  warranty 
which  are  for  the  benefit  and  protection  of  the  seller,  and 
no  limitation  upon  the  authority  of  agents  to  make  such 
waiver  is  contained  therein.  Sending  agents  to  attempt 
to  put  the  machine  in  good  order  and  acting  upon  the 
theory  that  it  was  bound  to  do  so,  was  certainly  a  waiver 
of  the  provisions  of  the  written  warranty  limiting  the 

right  of  the  defendant  to  one  day's  trial.  Aultman  d  Co. 
V.  Trout,  27  Neb.,  199.  Moreover,  the  plaintiff  can  not 
take  the  notes  which  its  agent  obtained  by  waiving  the 
provisions  of  the  contract  and  entering  into -a  new  agree- 
ment, and  at  the  same  time  claim  that  the  action  of  the 
agent  through  which  the  notes  were  procured  was  unau- 
thorized. Oshorn  Co.  v.  Jordan,  52  Neb.,  465.  It  is  even 
more  clear  that  parol  evidence  of  the  subsequent  agree- 
ments, whereby  the  seller  made  further  and  different 
warranties  in  order  to  induce  the  buyer  to  execute  notes 
for  the  purchase  price  notwithstanding  he  claimed  that 
the  original  warranty  was  not  complied  with,  was  ad- 
missible.   These  were  new  contracts,  upon  consideratioi]i, 
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modifying  or  superseding  the  original  contract.  For  that 
matter,  it  was  not  even  necessary  that  they  be  supported 
by  a  consideration,  the  consideration  of  the  original  con- 
tract being  suflBcient  for  that  purpose.  Bowman  v. 
Wright,  —  Neb., ,  91  N.  W.  Rep.,  580.  The  instruc- 
tions of  the  court  are  criticised  not  only  upon  the  grounds 
just  considered,  but  also  for  the  reason  that  they  are  not 
justified  by  the  evidence.  It  is  not  necessary  to  review 
the  evidence  on  these  points.  After  examination  of  the 
record,  we  are  satisfied  that  there  was  ample  testimony 
to  justify  the  submission  of  each  of  the  questions  left  to 
the  jury,  and  that  the  verdict  is  fully  supported. 

A  more  serious  question  arises  upon  an  instruction  that 
the  defendant  had  the  burden  of  proving  "the  material 
allegations  of  his  defense''  without  stating  what  allega- 
tions were  material.  Such  instructions  are  not  to  be  com- 
mended;  and,  in  cases  where  the  issues  are  not  clearly 
stated  in  the  charge,  may  be  ground  for  reversal.  Murray 
V.  Burd,  65  Neb.,  427,  91  N.  W.  Rep.,  278.  But  a  prior  in- 
struction in  this  case  set  forth  clearly  and  distinctly  the 
issues  raised  by  the  defendant's  answer  upon  which  the 
jury  were  to  pass.  While  it  does  not  say  explicitly  that 
the  issues  so  stated  were  the  material  allegations  of  the 
answer,  when  the  two  instructions  are  taken  together 

there   could   scarcely   be   any   misunderstanding   of   the 
matter  or  any  doubt  that  such  was  the  meaning  of  the 
court. 
We  therefore  recommend  that  the  judgment  be  affirmed. 

DuFFiB  and  Kirkpatrick,  CO.,  concur. 

Affirmed. 


Shenandoah  National  Bank  v.  J.  J.  Gravattb. 

Filed  June  3,  1903.    No.  12,85S. 

Commissioner's  opinion.    Department  No.  2. 

1.  Fraud:  Signature  Obtained  by  Fraudulent  Representations:  Neg- 
ugsnce:  Bili^s  and  Notes.  Where  the  signature  of  a  person  is 
obtained  to  a  promissory  note,  which  he  is  unable  to  read,  by 
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false  and  fraudulent  representations,  whereby  he  is  induced  to 
believe  that  he  is  merely  signing  a  receipt,  the  note  cannot  be 
enforced,  even  in  the  hands  of  a  Pona  fide  holder,  where  it  ap- 
pears that  the  maker  was  without  any  fault  or  negligence  in 
signing  the  instrument 

2.  Fraud:  Signatube  Obtained  by  Fbaudulent  Rjepbesentations :  Neo- 
liosnce:  Bills  and  Notes:  Evidence  Required.  Where  the  fraud 
in  obtaining  the  signature  of  the  maker  is  established,  it  is  suffi- 
cient for  the  maker  to  show  that  he  was  free  from  fault  and 
negligence  in  signing  the  instrument,  and  he  Is  not  required  to 
show  that  he  is  not  chargeable  with  "misplaced  confidence  in 
others."    Dinsmore  &  Co,  v.  Stimhert,  12  Neb.,  433,  modified. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Slabaugh,  J.    Affirmed. 

Baldrige  &  De  Bord^  for  plaintiff  in  error. 

In  cases  where  a  party  has  been  induced  to  sign  a  note 
through  fraud  of  others,  it  has  been  held  that  he  must, 
in  order  to  avoid  payment  of  the  note  after  it  has  come 
into  the  hands  of  a  hojia  fide  purchaser  for  value,  show 
that  he  was  absolutely  free  and  clear  of  laches,  negligence 
or  misplaced  confidence.  Dinsmore  v.  Stimbert,  12  Neb., 
433;  First  National  Bank  v.  Herman,  5  Neb.,  247;  Willard 
V.  Nelson,  35  Neb.,  651;  Ross  v.  Doland,  29  Ohio  St.,  473; 
Douglass  v.  Matting,  29  la.,  498,  4  Am.  Rep.,  238;  Can- 
non V.  Lind^Hcyj  85  Ala.,  198;  Fisher  v.  Von  Behrcn,  70 
Ind.,  19,  36  Am.  Rep.,  162;  Roach  v.  Karr,  18  Kan.,  529, 
26  Am.  Rep.,  788;  Abbott  v.  Rose,  62  Me.,  194,  16  Am. 
Rep.,  427;  Chapman  v.  Rose^  15  Am.  Rep.,  401;  Bedell  v. 
Herring,  77  Cal.,  572,  11  Am.  St.  Rep.,  307;  Shirts  v. 
Over  John,  60  Mo.,  305;  Mackey  v.  Peterson,  29  Minn.,  298. 

Matthew  Oering,  contra. 

The  verdict  of  the  jury  upon  the  question  of  negligence 
or  misplaced  confidence  is  conclusive.  Willard  v.  Nelson, 
35  Neb.,  at  page  653. 

When  the  signature  of  an  illiterate  person  is  obtained 
to  a  promissory  note  by  the  payee  fraudulently  inducing 
him  to  believe  that  he  is  signing  an  instrument  of  an 
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entirely  different  character,  without  any  fault  or  negli- 
gence of  the  maker,  the  note  can  not  be  enforced  even  in 
the  hands  of  a  bona  fide  holder.  First  National  Bank  v. 
lAerman^  5  Neb.,  247 ;  Walker  v.  Ehert^  29  Wis.,  194-196 ; 
Webb  V.  Gorbin^  78  Ind.,  403;  Bowers  v.  Thomas,  62  Wis., 
480;  Soper  v.  Peck,  51  Mich.,  563;  Briggs  v.  Etoart,  51 
Mo.,  245 ;  Dinsmore  d  Co.  v.  Stimberty  12  Neb.,  433. 

Albert,  0. 

This  is  an  action  on  a  promissory  note  alleged  by  the 
plaintiff  to  have  been  executed  and  delivered  by  the  de- 
fendant Pfeifer  to  his  co-defendant,  and  afterward,  in  the 
usual  course  of  business,  before  maturity,  and  for  a  valu- 
able consideration,  indorsed  and  delivered  to  the  plaintiff. 
The  defendant  Gravatte  made  default.  Pfeifer  filed  an 
answer  admitting  that  he  signed  and  delivered  the  instru- 
ment, but  alleging  that  his  signature  thereto  was  obtained 
by  fraud  in  that  the  agents  of  the  payee  falsely  and  fraud- 
ulently represented  to  him,  at  the  time  he  signed  said 
instrument,  that  it  was  merely  a  receipt  for  fruit  trees; 
that  he  relied  upon  said  representations  and  believed  them 
to  be  true  and  was  thereby  induced  to  sign  the  instrument. 
The  plaintiff  replied  denying  the  affirmative  matter  set 
up  in  the  answer  and  also  pleading,  in  addition  thereto, 
the  following: 

"And  for  further  defense  (reply)  alleges  that  the  said 
defendant  Pfeifer,  had  had  dealings  with  the  said  J.  J. 
Gravatte  prior  to  the  inception  of  the  said  note  herein 
sued  upon,  and  the  said  defendant  had  prior  to  said  time 
accused  the  said  J.  J.  Gravatte  of  fraud  in  the  inception 
in  the  procuring,  by  the  said  J.  J.  Gravatte  of  a  note  from 
the  defendant  and  that  the  said  defendant,  notwithstand- 
ing he  believed  that  the  said  J.  J.  Gravatte  was  guilty  of 
fraudulent  practices  gave  to  the  said  J.  J.  Gravatte  and 
persons  representing  him  the  note  in  suit,  and  was  thereby 
guilty  of  laches;  and  upon  his  signing  said  paper,  and  de- 
livering the  same  to  the  said  J.  J.  Gravatte,  placed  it  in 
the  power  of  the  si;  J  J.  J.  Gravatte  to  transfer  and  sell 
42 
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said  note  to  innocent  purchasers  to  the  detriment  and 
damage  of  said  purchasers;  and  the  said  Pfeifer  is  guilty 
of  such  laches  and  negligence  and  misplaced  confidence, 
that  he  is  now  estopped  to  assert,  as  against  this  plaintiff 
or  as  against  the  said  E.  S.  Welch,  that  the  said  note  was 
given  in  fraud,  the  procuring  by  him  by  fraudulent 
means." 

The  fraud  in  procuring  the  note  and  the  negligence  of 
the  defendant  Pfeifer  in  giving  the  same  were  the  only 
questions  presented  to  the  jury  by  the  court.  The  jury 
returned  a  general  verdict  for  the  defendant  Pfeifer,  and 
judgment  was  given  accordingly.  The  plaintiff  brings  the 
case  here  on  error. 

The  sole  contention  of  the  plaintiff  in  this  court  is  that 
Pfeifer,  in  signing  the  instrument,  was  guilty  of  negli- 
gence and  that,  therefore,  the  defense  of  fraud  is  not 
available  as  against  the  plaintiff  who,  on  the  face  of  the 
record,  must  be  held  to  be  a  bona  fide  holder  of  the  note.  In 
support  of  this  contention  we  are  cited  to  Dinsmore  d  Co, 
V.  Stimberty  12  Neb.,  433,  wherein  this  court  held  that  to 
enable  a  party  to  resist  the  payment  of  a  negotiable  note 

in  the  hands  of  a  bona  fide  purchaser,  on  the  ground  that 
it  was  procured  through  fraud  and  circumvention,  the 
maker  must  show  that  he  is  not  chargeable  with  any 
laches  or  negligence  or  misplaced  confidence  in  others. 
The  last  clause,  "or  misplaced  confidence  in  others," 
states  the  law  a  little  too  strongly  against  the  maker  and 
perhaps  stronger  than  the  court  intended  to  state  it,  be- 
cause in  the  second  head  note  the  court  savs  that,  in  such 
case,  the  jury  should  be  told  that  to  make  the  defense  of 
fraud  available  the  defendant  must  show  that  he  w^as  not 
guilty  of  any  negligence  in  signing  the  jmper.  If  full  ef- 
fect were  to  be  given  to  the  clause,  "misplaced  confidence 
in  others,"  it  would  preclude  the  defense  of  fraud  in  all 
cases  where  the  maker  of  the  note  is  tricked  into  signing 
it,  because  in  all  such  cases  there  must  necessarilv  be  the 
element  of  misplaced  confidence.  That  the  defense  of 
fraud  is  not  precluded  in  all  such  cases  is  clear  from  the 
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holding  of  this  court  in  Willard  v.  Nehorij  35  Neb.,  651, 
where  the  rule  is  thus  stated : 

"When  the  signature  of  an  illiterate  person  is  obtained 
to  a  promissory  note  by  the  payee  fraudulently  inducing 
him  to  believe  that  he  is  signing  an  instrument  of  an  en- 
tirely different  character,  mthout  any  fault  or  negligence 
of  the  maker,  the  note  cannot  be  enforced  even  in  the 
hands  of  a  bona  fide  holder." 

Such  is  the  rule  generally  given  by  text  writers.  1  Dan- 
iels, Negotiable  Instruments  [5th  ed.],  section  849;  4  Ran- 
dolph, Commercial  Paper  [2d  ed.],  section  1893.  That 
being  the  rule,  and  as  the  question  of  negligence  was  one 
for  the  jury,  the  only  question  presented  is  whether  the 
evidence  is  suflBcient  to  sustain  a  finding  that  Pfeifer  in 
signing  the  note  was  free  from  fault  and  negligence. 

The  plaintiff  relies  on  the  testimony  of  Pfeifer  him- 
self to  show  that  he  was  guilty  of  negligence.  His  testi- 
mony shows  that  he  is  a  man  of  73  years  of  age ;  that  he 
is  a  German,  understanding  the  English  language  imper- 
fectly, and  unable  to  read  it  at  all.  His  evidence  also 
shows  that  the  payee  of  the  note  had  previously  induced 
him  to  sign  an  order  for  some  f300  worth  of  fruit  trees, 
upon  the  false  and  fraudulent  representation  that  he  was 
signing  an  order  for  f20  worth.  This,  the  plaintiff  con- 
tends, was  sufficient  to  put  Pfeifer  on  his  guard  in  sub- 
sequent dealings  with  him.  But  while  the  evidence  shows 
that  the  note  in  question  was  signed  subsequent  to  the 
foregoing  transaction,  and  after  Pfeifer  had  learned  of  the 
fraud  practiced  upon  him  therein,  it  also  shows  that  Gra- 
vatte was  not  present  when  the  note  was  signed,  but  that 
it  was  presented  to  Pfeifer  for  his  signature  by  Gravatte's 
agent,  who  was  accompanied  by  a  real  estate  agent  who 
spoke  and  wrote  both  English  and  German,  and  appeared 
at  the  time  to  be  disinterested.  When  the  note  was  pre- 
sented to  Pfeifer  for  his  signature,  according  to  his  tes- 
timony, Gravatte's  agent  represented  that  it  was  merely 
a  receipt  for  the  "head  man"  and  was  necessary  in  order 
to  get  some  trees  which  Gravatte  had  agreed  to  furnish 
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Pfeifer  to'  rei)lace  some  previously  delivered  which  had 
died.  The  real  estate  agent  examined  the  paper  and  con- 
firmed the  agent's  statement  as  to  its  nature,  and  assured 
Pfeifer  that  it  was  all  right  Upon  these  representations 
Pfeifer  signed  the  instrument.  Assuming  that  this  testi- 
mony is  true,  as  we  must  for  present  purposes,  we  do  not 
think  it  can  be  said,  as  a  matter  of  law,  that  Pfeifer  was 
guilty  of  negligence  in  signing  the  instrument.  In  fact 
he  did  what  most  men  would  have  done  under  like  cir- 
cumstances. He  availed  himself  of  the  best  and  only 
means  at  hand  for  informing  himself  of  the  contents  of 
the  paper.  We  think  tlie  evidence  was  ample  to  warrant 
the  submission  of  the  question  of  negligence  to  the  jury, 
and  to  sustain  a  finding  that  Pfeifer  was  free  from  fault 
and  negligence  in  signing  the  note. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 


Barnes  and  Glanville^  CC,  concur. 


Affirmed. 


Howard  M.  Gardner  et  al.  v.  Frank  Hagerman  et  al. 

Filed  June  3,  1903.    No.  12,864. 
Commissioner's  opinion.    Department  No.  3. 
Mortgages:    Fobeci/)sube:    Appraisal:    Objections  After  Sale. 

Error  from  the  district  court  for  Red  Willow  county. 
Tried  below  before  Norris^  J.     Affirmed, 


1 1 


k. 


S.  R,  Smithy  for  plaintiffs  in  error. 

C.  C.  Marlay  and  Flower,  Peters  &  Bowersoek,  contra, 

DUP^FIE,  C. 

This  is  a  proceeding  in  error  to  review  the  action  of  the 
district  court  in  confirming  a  sale  of  real  estate  under 
a  decree  of  foreclosure.    The  errors  assigned  all  relate  to 
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the  appraisement  of  the  laad,  no  irregularities  in  the  con- 
dnct  of  the  sale  or  fraud  in  the  appraisement  being  al- 
leged. The  objections  were  not  filed  until  after  the  sale, 
and  the  rule  haa  long  prevailed  that  objections  to  the 
appraisement,  except  upon  the  ground  of  fraud,  come  too 
late  after  the  sale  has  been  made.  Phosnix  Mutual  Life 
Ins.  Co.  V.  WilUamSy  3  Neb.  [Unof.],  79,  90  N.  W.  Rep., 
756;  Foster  v.  McKinley-Lanning  Loam,  d  Trust  Co.,  3 
Neb.  [Unof.],  65,  90  N.  W.  Rep.,  765. 

It  is  recommended  that  the  order  of  the  district  court 
be  affirmed. 

Pound  and  Ejbkpatbigk^  CO.,  concur. 

Affirmed. 


Frank  Tighy^  Sr.  et  al.^  appellants^  y.  Joseph  Simeoee 

Err  AL.^  APPELLEES. 

FuxD  June  3,  1903.    No.  12,868. 

Commlssioner'B  opinion.    Department  No.  2. 

1.  Fraudulent  ConveTances:    Consideration:   Undue  Influence:    E2vi- 

DENCB  Sufficient.  Evidence  contained  In  the  bill  of  exceptions 
examined  and  held,  that  the  consideration  for  the  conveyance 
sought  to  be  set  aside  for  fraud  and  undue  Influence,  was  ade- 
quate, t 

2.  Fraudulent  Ck>nveyance8:    iMBEdLrrr:    Undue  Iniluencb.     In  ab- 

sence of  fraud,  or  undue  Influence,  mere  Imbecility  or  weakness 
of  mind  will  not  avoid  a  contract  or  deed. 

3.  Fraudulent  Ck>nveyanceB:  Physicians  and  Suboeons:  Ck)NTiDBNTiAL 

Relations:    EiVmENCE  Insxtfficient.     The  fact  that  a  physician 

interested  In  the  conveyance  sought  to  be  set  aside,  gave  the  per- 
son who  made  It  professional  treatment  some  two. months  before 
the  transaction  complained  of  took  place,  and  again  about  four 
months  thereafter,  is  not  sufficient  to  establish  the  existence  of 
the  confidential  relation  of  physician  and  patient  at  the  time  the 
conveyance  was  made. 

4.  Fraudulent  ConTe3ranceB:    Decree  Cobbect.    Held,  That  the  decree 

of  the  trial  court  conforms  to  the  findings  and  should  be  afllrmed. 
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APPHA.L  from  the  district  court  for  Saline  county. 
Tried  below  before  Stubbs^  J.    Affirmed. 

Frank  H.  Woods,  A.  S,  Sands  and  W.  F.  Bartos,  for  ap- 
pellants. 

Geo.  H.  Hastings  and  Robert  Ryan,  contra^ 

Barnes^  C. 

The  appellants  commenced  this  action  in  the  district 
court  for  Saline  county,  to  set  aside  a  deed  by  which  one 
Henry  Tichy  had  conveyed  the  west  half  of  the  northwest 
quarter  of  section  14,  townsliip  6,  range  4  east,  situated 
in  said  county,  to  the  appellee,  Katie  Simecek,  and  two 
mortgages  made  by  him  to  appellee,  Joseph  Simecek.  The 
allegations  of  the  plaintiff's  petition  were,  in  substance, 
that  on  or  before  the  12th  day  of  January,  1900,  Henry 
Tichy  (now  deceased)  was  the  owner  and  in  possession 
of  said  premises;  that  defendant  Joseph  Simecek  is  a 
practicing  physician,  and  at  the  time  of  the  execution  of 
the  deed  in  question  was  residing  and  practicing  his  pro- 
fession at  Wilber,  Saline  county,  Nebraska;  and  that  the 
defendant  Katie  Simecek  is  his  wife;  that  on  January  12, 
1900,  Henry  Tichy  made  a  deed  conveying  said  land  to 
Katie  Simecek  for  the  expressed  consideration  of  f3,250; 
that  the  deed  was  procured  for,  received  and  recorded  by 
her  husband,  Joseph^  that  on  the  same  day  the  defend- 
ants conveyed  to  Henry  Tichy,  as  a  part  consideration 
for  said  land,  lots  31  and  32  in  Mann's  addition  to  the 
village  of  Wilber;  defendants  also  assumed  and  agreed 
to  pay  a  mortgage  on  said  land  of  |1,000,  and  paid  to 
Henry  Tichy  fSOO  in  cash;  that  the  town  lots  were  not 
worth  to  exceed  $800  to  f  1,300,  and  that  the  mortgage  as- 
sumed and  the  f300  in  cash,  made-up  a  total  considera- 
tion of  $2,600  for  said  land ;  that  the  same  day  defendant 
Joseph  Simecek  induced  Henry  Tichy  to  execute  a  mort- 
gage for  |300  to  Frank  Tichy,  Sr.,  on  the  lots  so  conveyed 
to  him,  as  a  pretended  consideration  for  a  quitclaim  deed 
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made  by  Frank  Tichy,  Sr.,  to  the  land  above  described; 
that  on  April  17,  1900,  defendant  eToseph  Simecek  Induced 
Henry  Tichy  to  execute  a  mortgage  to  him  for  $200  on  the 
lots  above  described,  but  that  the  same  was  whollv  with- 
out  consideration^  and  on  September  1,  1900,  said  defeud- 
ant  induced  Henry  Tichy  to  execute  another  mortgage  to 
him  on  the  same  lots  for  $350,  wholly  without  considera- 
tion; that  soon  thereafter  said  Henry  Tichy  departed  this 
life,  and  Frank  Tichy,  Jr.,  was  duly  appointed  admin- 
istrator of  his  estate;  that  Frank  Tichy,  Sr.,  is  his  father 
and  only  heir  at  law,  and  that  this  action  is  brought  to 
set  aside  sail  deed  and  mortgages  from  Henry  Tidiy  to 
the  defendants,  and  it  is  alleged  that  at  the  time  these 
conveyances  were  made  said  Henry  Tichy  was  sick,  and 
enfeebled  in  body  and  mind,  and  wholly  incapable,  by 
reason  of  his  mental  condition,  of  making  such  convey- 
ances and  of  transacting  any  business;  that  said  Joseph 
Simecek  was,  at  that  time,  his  physician  and  took  ad- 
vantage of  his  confidential  relation  to  and  with  said 
Henry,  and  thus  induced  him  to  make  such  conveyances 
without  consideration,  and  thereby  defrauded  him  out  of 
his  said  property.  Plaintiffs  also  tendered  to  defendants 
a  deed  to  the  lots  and  the  sum  of  $300  in  money. 

The  defendants  by  their  answer  denied  that  any  of  the 
transfers  or  conveyances  made  by  Henry  Tichy  to  them, 
QT  either  of  them,  were  made  at  their  request  or  solicita- 
tion; and  further  denied  that  said  conveyances,  or  either 
of  them,  were  procured  by  any  influence  or  control  ex- 
ercised by  them,  or  either  of  them,  over  the  said  Henry 
Tichy;  and  alleged  that  said  conversances  were  niade  by 
him  at  his  own  suggestion,  and  for  the  full  consideration, 
actually  paid,  that  was  expressed  therein.  It  was 
further  alleged  that  the  consideration  for  the  land 
in  question  was  $3,250,  that  it  was  paid  in  the 
manner  following,   to  wit:  $15  by  medical   services  to  ^ 

the  mother   of  said   Henry   Tichy;  $1,800   by   the   con-  l| 

veyances  of  lots  31  and  32  of  Mann's  addition  to  the 
village  of  Wilber ;  $1,000  by  assuming  a  mortgage  upon 
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the  laud,  of  that  amount,  and  by  |435  cash  paid  in  hand  at 
the  time;  that  the  several  sums  so  paid  were  a  full,  fair 
and  ad<Kiuate  consideration  for  the  land.  The  two  mort- 
gages, one  for  |200  and  one  for  $350,  are  set  up  in  the 
answer  and  their  foreclosure  is  prayed  for.  It  was  further 
stated  therein  that,  as  a  part  of  the  original  transaction 
between  Henry  Tichy  and  Katie  Simecek,  on  the  12th  day 
of  January,  1900,  Frank  Tichy,  Sr.,  duly  made  and  ex- 
ecuted a  quitclaim  deed  of  the  land  in  controversy  to  his 
son,  Henry,  for  an  expressed  consideration  of  $1,  but  in 
truth  and  in  fact  the  mortgage  of  $300  given  by  Henry 
Tichy  to  Frank  Tichy,  Sr.,  upon  lots  31  and  32  in  Mann's 
addition  to  the  village  of  Wilber,  was  the  real  considera- 
ti<m  for  said  quitclaim  deed;  that  said  Frank  Tichy,  Sr., 
still  holds  and  retains  said  mortgage;  that  he  is  forever 
estopped  thereby  from  claiming  any  right  or  title  to  the 
land  in  question.  The  answer  concluded  with  a  prayer  that 
the  plaintiff's  action  be  dismissed,  and  that  the  two  mort- 
gages be  foreclosed,  and  the  premises  upon  which  they  are 
a  lien  be  sold  to  satisfy  the  amount  found  due  thereon. 
To  this  answer  the  plaintiff  replied,  first,  by  a  general 
denial,  and  second,  by  further  reiterating  at  considerable 
length  the  charges  contained  in  their  petition. 

Upon  these  issues  the  cause  was  tried  without  inter- 
vention of  a  jury.  The  court  found  generally  on  the  issues 
joined  in  favor  of  the  defendants,  and  further  found  "That 
at  the  date  of  the  execution  of  the  deed  from  Henry  Tichy 
to  Katie  Simecek,  to  wit,  January  12,  1900,  Henry  Tichy 
was  mentally  competent  to  make  the  conveyance,  and  that 
the  quitclaim  deed  from  Frank  Tichy,  Sr.,  to  Henry  Tichy 
was  made  with  full  knowledge  on  the  part  of  said  Frank 
Tichy,  Sr.,  of  the  contents  and  purpose  of  the  deed,  and 
without  any  fraud,  misrepresentation  or  undue  influence, 
and  for  the  consideration  mentioned  in  the  mortgage,  ex- 
ecuted the  same  day  by  Henry  Tichy  to  Frank  Tichy,  Sr.'' 
The  court  thereupon  rendered  a  decree  dismissing  the 
plaintiff's  cause  of  action.  The  court  further  found  for 
the  defendant,  Joseph  Simecek,  on  his  cross-petition,  and 
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that  there  was  due  him  on  the  notes  and  mortgages  ex- 
ecuted by  Henry  Tichy  the  sum  of  |616.299  with  interest' 
at  seven  per  cent  per  annum,  and  rendered  a  decree  fore- 
'  closing  the  mortgages  on  the  lots  described  therein,  sub- 
ject, however,  to  the  first  lien  of  the  mortgage^  for  (300, 
given  to  Prank  Tichy,  Sr, 

The  plaintiffs  thereupon  appealed  to  this  court,  and 
contend :  First,  that  the  consideration  for  the  deed  from 
Henry  Tichy,  deceased,  to  E^tie  Simecek,  was  inadequate 
and  insufficient;  second,  that  at  the  time  of  making  said 
deed  and  the  mortgage  above  referred  to,  said  Henry 
Tichy  was  insane  and  incompetent  to  make  said  instru- 
ments; third,  that  Dr.  Simecek  exercised  undue  influence 
over,  and  took  advantage  of,  said  Henry  Tichy  by  virtue 
of  the  confidential  relations  which  they  sustained,  viz., 
that  of  physician  and  patient,  and  so  fraudulently  pro- 
cured the  conveyance  of  said  land  to  his  wife,  Katie; 
fourth,  that  the  decree  is  contrary  to,  and  can  not  be 
supported  by,  the  finding  of  the  court.  These  contentions 
will  be  disposed  of  in  the  order  stated.  Under  the  former 
rules  of  this  court  it  would  only  be  necessary  for  us  to 
examine  the  record  far  enough  to  ascertain  that  there  was 
some  competent  evidence  to  support  the  findings  and  de- 
cree ;  but  in  view  of  our  decision  in  the  case  of  Faulkner 

V.  SimSy Neb., ^  94  N.  W.  Rep.,  113,  and  the  act 

of  the  legislature  recently  passed  and  approved  making 
it  the  duty  of  the  appellate  court,  in  reviewing  appeals  in 
suits  in  equity,  to  examine  the  evidence  and  arrive  at  con- 
clusions of  fact  and  law  independent  of  the  findings  of 
the  trial  court,  we  have  carefully  reviewed  all  of  the 
evidence  and  will  proceed  to  state  our  conclusions. 

1.  As  to  the  question  of  the  inadequacy  of  the  consider- 
ation for  the  deed.  It  appears  in  the  evidence  that  the 
actual  value  of  the  land  was  somewhere  between  |2,600 
and  |4,000.  There  is  evidence  in  the  record  tending  to 
show  that  Prank  Tichy,  Jr.,  wanted  to  buy  it  from  Henry 
about  the  time  it  was  sold  to  the  appellees;  that  he  wais 
prepared  to  pay  |2,600  therefor,  but  would  not  pay  any 
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more,  stating  at  the  time  ^^that  it  was  all  the  land  was 
worth." 

It  further  appears  that  a  farm,  consisting  of  160  acres, 
lying  within  half  a  mile  of  the  land  in  question,  and  said 
by  all  of  the  witnesses  to  be  of  a  better  quality,  was  sold 
about  that  time  for  f5,500.  Some  of  the  witnesses  fixed 
the  value  at  f 2,600 ;  some  at  f 2,800 ;  others  at  |3,000,  and 
some  testified  that  the  land  was  worth  (4,000.  It  is  al- 
leged in  the  petition  that  it  is  worth  $3,500,  and  a  fair 
average  of  the  testimony  discloses  that  it  was  actually 
worth  not  to  exceed  ^,200  or  |3,300;  the  consideration 
expressed  was  $3,250,  so  that  the  consideration,  if  paid  at 
all,  was  its  fair  market  value.  It  is  alleged  in  the  petition 
that  the  consideration  really  paid  was  inadequate,  and 
that  as  a  matter  of  fact  the  two  lots  conveyed  to  Henry 
Tichy,  which  were  situated  in  the  village  of  Wilber,  were 
worth  only  $800  to  $1,300,  and  that  only  $300  in  cash  in 
addition  thereto  was  paid  him  by  the  appellees.  The  evi- 
dence fails  to  sustain  these  allegations.  Considering  the 
evidence  on  the  value  of  the  lots  at  first  hand,  without 
regard  to  the  findings  of  the  trial  court,  we  are  con- 
strained to  hold  that  they  were,  with  the  improvements 
thereon,  reasonably  worth  $1,800.  The  testimony  shows 
beyond  question  that  Dr.  Simecek  paid  Henry  Tichy  $450 
in  cash,  or  its  equivalent,  at  the  time  the  conveyances  were 
made.  It  filrther  appears  that  he  and  his  wife  assumed 
and  agreed  to  pay  the  mortgage,  amounting  at  that  time 
to  $1,000.  So  that  Henry  Tichy  received  for  the  land  in 
cash,  and  property  valued  at  its  fair  market  price,  the  full 
sum  of  $3,250,  the  amount  of  consideration  expressed  in 
his  deed. 

We  therefore  find  that  the  plaintiffs  failed  to  establish 
their  allegations  of  inadequacy  of  consideration. 

2.  The  appellants  having  alleged  that,  at  the  time  the 
deed  and  mortgages  in  question  were  made,  Henry  Tichy 
was  insane,  and  incompetent  to  make  them,  it  was 
incumbent  upon  them  to  overcome  the  presumption  of 
sanity  by  competent  proo^     In  order  to  sustain   this 
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allegation  they  produced  several  non-expert  witnesses 
who  testified  that  deceased  had  at  one  time  been  seen 
riding  in  a  wagon  with  his  hired  man,  who  was  sow- 
ing rye  from  the  rear  end  thereof;  that  the  ground  was 
not  suitably  prei)ared,  and  that  his  farming  was  poorly 
done;  that  he  had  dug  a  well  near  a  stream  of  water  that 
ran  through  his  land;  that  one  or  two  of  his  cattle  died 
when  he  was  sick  and  not  able  to  care  for  them,  and  that 
he  contrived  a  way  to  fasten  an  umbrella  to  his  riding 
cultivator  and  shaded  himself  thereby  while  cultivating 
his  corn.  From  these  peculiar  actions  they  concluded  that 
his  mind  was  unsound,  and  yet  they  all  testified  that  he 
transacted  his  own  business,  bought  and  sold  and  mar- 
keted his  own  products.  It  is  evident  he  was  a  poor 
farmer,  but  that  fact  is  no  evidence  of  insanity.  If  it  were 
proof  of  that  condition  of  mind  our  asylums  would  be 
overcrowded.  It  was  also  shown  that  he  was  in  poor 
health,  and  had  at  some  time,  no  one  could  fix  the  date, 
contracted  syphilis,  and  thereafter  suffered  badly  there- 
from, so  that  later  on  he  had  a  paralytic  stroke  from  which 
he  only  partially  recovered;  that  he  was  obliged  to  walk 
with  a  cane,  and  was  really  in  a  deplorable  condition,  so 
far  as  his  bodily  health  was  concerned.  In  answer  to  cer- 
tain hypothetical  questions,  supposed  to  be  based  on  these 
conditions,  two  or  three  physicians  testified,  as  experts, 
that  in  such  a  case  the  patient's  mind  would  be  badly 
affected,  and  he  would  be  mentally  incompetent  to  do 
businciss.  This  evidence,  when  carefully  examined  in  the 
light  of  the  plain tiflPs  testimony,  introduced  to  show  the 
relation  of  physician  and  patient  between  Dr.  Simecek 
and  the  deceased,  fails  to  establish  the  allegations  of  the 
petition.  It  appears  that  the  doctor  first  commenced  to 
treat  the  deceased  for  hemorrhoids  on  June  16,  1899 ;  that 
between  that  date  and  July  19th  following,  he  operated 
on  him  twice  for  that  ailment,  and  discharged  him  from 
further  treatment  on  this  later  date.  It  further  appears 
that  from  that  time  until  October  7,  1899,  the  doctor  gave 
deceased  no  further  treatment,  but  on  that  date  he  again 
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commenced  to  treat  him;  and  on  the  16th  day  of  that 
month  operated  on  him  for  syphilitic  trouble.  This  treat- 
ment was  continued  until  November  ID,  1899,  when  the 
patient  was  again  discharged.  It  appears  that  the  next 
time  he  was  given  treatment  by  the  doctor  was  on  the  2d 
day  of  April,  1900,  when  the  disease  again  showed  itself, 
and  from  that  time  until  he  died  the  treatment  was  con- 
tinued ;  that  the  paralytic  stroke  spoken  of  did  not  occur 
until  sometime  in  July,  1900,  and  thereafter  deceased 
walked  with  a  cane.  So  it  clearly  appears  that  the  condi- 
tion on  which  the  expert  evidence  was  based  did  not  exist 
at  all  at  the  time  the  deed  was  made.  On  the  other  hand, 
eight  witnesses  who  knew  deceased  well,  and  had  been 
acquainted  with  him  for  many  years,  testified  that  at  that 
time  he  was  doing  his  own  business,  buying,  selling,  and 
marketing  his  own  produce;  was  sane  and  fully  competent 
to  conduct  his  own  business  and  make  conveyances  of  his 
property.  It  is  probably  true  that  Henry  Tichy  was 
somewhat  eccentric,  and  did  not  possess  the  highest  de- 
gree of  intelligence,  yet  it  clearly  appears  that  at  the  time 
he  made  this  trade  and  deeded  his  land  to  Katie  Simecek 
his  faculties,  such  as  they  were,  were  unimpaired  by  sick- 
ness or  disease.  Weakness  of  understanding  alone  is  not 
sufficient  to  avoid  a  deed.  Franklin  v.  Kelley,  2  Neb.,  79. 
In  the  case  of  Johnson  v.  Fhifcr,  6  Neb.,  401,  it  is  stated 
that  mere  imbecility  or  weakness  of  mind  will  not  avoid  a 
contract  or  deed.  There  must  be  a  total  want  of  reason  or 
understanding.  This  rule  has  been  modified  somewhat, 
and  may  now  be  stated  as  follows:  In  order  to  avoid  a 
contract  on  the  grounds  of  insanity,  it  must  appear  not 
only  that  the  person  was  unsound  of  mind,  or  insane  when 
it  was  made,  but  that  this  unsoundpess  or  insanity  was  of 
such  a  character  that  he  had  no  reasonable  perception  or 
understanding  of  the  nature  of  the  contract.  EUxcood  v. 
O'Brien,  74  N.  W.  Rep.  [la.],  740;  Campbell  v.  Campbell, 
51  la.,  713;  Burgees  v.  Pollock,  53  la.,  273;  Dewey  v.  All- 
give,  37  Neb.,  6;  Hay  v.  Miller,  48  Neb.,  156;  DeWiti  v. 
Mattisonj  26  Neb.,  655. 
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We  therefore  find  that  the  appellants  failed  to  show 
that  Henry  Tichy  was  incapable  of  conveying  his  prop- 
erty by  reason  of  unsoundness  of  mind^  as  alleged  in  their 
petition. 

3.  On  the  question  of  the  alleged  confidential  relation 
of  physician  and  patient,  we  find  that  it  did  not  exist  at 
the  time  of  the  transactions  complained  of.  It  is  shown 
by  the  evidence  of  those  present  at  that  time,  that  nothing 
was  said  or  done  by  either  of  the  appellants  from  which 
the  existence  of  any  undue  influence  could  be  inferred. 
The  testimony  of  the  notary,  Spirk,  is  conclusive  on  that 
point 

4.  It  is  established  beyond  dispute  that  Dr.  Slmecek 
gave  the  money  to  the  deceased,  which  the  mortgages  on 
the  lots  in  the  village  of  Wilber  secured.  And  while  the 
appellants  state  that  it  is  not  shown  what  Tichy  did  with 
this  money,  it  was  not  incumbent  on  the  appellees  to 
show  what  became  of  it.  The  original  checks  given  by 
the  doctor  to  the  deceased,  admittedly  indorsed  by  him  and 
paid  by  the  bank  on  which  they  were  drawn,  were  pro- 
duced, and,  so  far  as  this  inquiry  is  concerned,  it  is  im- 
material what  disposition  he  made  of  the  money  paid  him 
thereon. 

The  decree  of  the  trial  court  conforms  to  the  findings 
and  duly  preserves  the  mortgage  for  f300  given  to  Frank 
Tichy,  Sr.,  as  a  first  lien  on  these  lots.  The  appellants  did 
not  seek  a  foreclosure  of  that  mortgage  in  the  action,  and 
therefore  the  decree  did  not  provide  for  such  foreclosure. 
They  may  still  resort  to  that  remedy  if  they  so  desire. 

For  the  foregoing  reasons  we  hold  that  the  decree  of 
the  district  court  was  right,  and  we  recommend  that  it  be 
in  all  things  affirmed. 

Glanvillb  and  Albert,  CO.,  concur. 

Affirmed. 
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Farmbbs  &  MECHANICS  Bank  of  Havblock,  Nebraska^ 

V.  Claude  S.  Wilson. 

Filed  June  3,  1903.    No.  12,870. 

Commissioner's  opinion.    Department  No.  L 

Fraudnlent  CoiiTeyancaB:  Bankbttptct:  Prefebeitge  WrrRm  Four 
Months:  Statutes.  In  an  action  by  a  trustee  in  bankruptcy  to 
recover,  under  section  60  of  the  bankrupt  law,  the  amount  of  a 
preference  given  within  four  months  of  the  filing  of  a  petition 
in  bankruptcy,  held  erroi  to  instruct  the  jury  that  it  Is  sufficient 
to  prove  that  the  defendant  had  reasonable  cause  to  believe  the 
bankrupt  was  insolvent  *'or  that  it  was  acquainted  wltb  facta  aa 
to  the  condition  of  said  company  that  would  lead  to  a  reasonable 
doubt  of  its  solvency.' 


ff 


Error  from  the  district  court  for  LaneaBter  county. 
Tried  below  before  Holmes,  J.    Reversed. 

Oeo.  A.  Adams,  for  plaintiff  in  error. 
Hall  &  Marlay,  contra, 

Oldham,  C. 

Plaintiff  in  the  court  below  filed  a  petition  alleging 
that  on  December  31,  1900,  The  National  Cigar  Company, 
a  corporation,  was  doing  business  in  Lincoln,  Nebraska; 
that  it  was  and  had  been  insolvent,  and  was  indebted, 
among  others,  to  the  defendant  in  the  sum  of  |700;  that 
defendant  knew  of  the  insolvency  of  the  company,  and 
procured  the  payment  of  its  obligation  by  collusion  and 
fraud ;  that  the  payment  was  made  by  the  company  while 
insolvent,  and  was  a  preference  in  behalf  of  defendant  as 
a  creditor  of  the  company  in  violation  of  the  bankrupt 
act,  and  that  within  four  months  of  the  transaction  the 
company  was  duly  adjudged  a  bankrupt,  and  the  plaintiff 
was  appointed  trustee  of  the  bankrupt  estate,  and  brought 
this  suit  to  recover  the  amount  of  the  payment  for  the 
benefit  of  all  the  creditors.  Defendant  answered  alleging 
that  the  transaction  was  in  good  faith,  without  intent  to 
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violate  the  bankrupt  act,  and  that  it  had  no  knowledge  of 
the  insolvency  of  the  company  at  the  time  its  obligation 
was  paid.  On  issues  thus  joined  there  was  trial  to  a  jury; 
verdict  for  plaintiff;  judgment  on  the  verdict,  and  de- 
fendant brings  error  to  this  court.  There  was  evidence 
introduced  sufficient  to  have  sustained  a  verdict  foreither 
of  the  parties. 

It  will  be  observed  from  the  foregoing  statement  that 
the  action  was  founded  on  that  portion  of  section  60  of 
the  bankrupt  law  which  provides  as  follows: 

"If  a  bankrupt  shall  have  given  a  preference  within 
four  months  before  the  filing  of  a  petition,  or  after  the 
filing  of  the  petition  or  before  the  adjudication,  and  the 
person  receiving  it,  or  to  be  l>enefited  thereby,  or  his  agent 
acting  therein,  shall  have  had  reasonable  cause  to  believe 
that  it  was  intended  thereby  to  give  a  preference,  it  shall 
be  voidable  by  the  trustee,  and  he  may  recover  the  prop- 
erty or  its  value  from  such  person." 

On  the  question  of  notice  of  the  insolvency,  the  court 
instructed  the  jury  at  the  request  of  plaintiff  as  follows: 

"You  are  instructed  that  in  order  to  constitute  notice 
of  insolvency,  it  is  not  necessary  to  prove  actual  knowl- 
edge on  the  part  of  the  bank  or  its  cashier,  but  it  is  suffi- 
cient to  prove  that  said  defendant  had  reasonable  cause 
to  believe  said  company  was  insolvent,  or  that  it  was  ac- 
quainted with  faots  as  to  the  condition  of  said  company 
that  would  lead  to  a  reasonable  doubt  of  its  solvency,  or 
place  a  prudent  man  on  inquiry  and  to  conclude  said 
company  could  not  pay  its  debts." 

Defendant  complains  particularly  of  that  part  of  the 
instruction  which  says:  "or  that  it  was  acquaiated  with 
facts  as  to  the  condition  of  said  companj'  that  would  UmiI 
to  a  reasonable  doubt  of  its  solvency";  contending  thiit 
this  is  a  misstatement  of  the  law  of  constructive  notice  nn 
to  the  insolvency  of  the  bankrupt.  It  seems  to  ub  thtit 
this  contention  is  not  without  merit.  We  do  not  tliiiik 
it  is  necessary  to  show  in  cases  like  this  that  the  credilnr 
taking  a  preference  had  actual  knowledge  of  the  insolvency 
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of  the  debtor  at  the  time  of  the  preference,  but  that,  on 
the  other  hand,  it  is  sufficient  if  the  facts  show  that  he 
had  reasonable  *  cause  to  believe  the  debtor  insolvent. 
This,  however,  is  as  far  as  the  rule  goes.  The  knowledge 
of  the  one  taking  the  preference  must  be  of  such  a  nature 
as  to  start  an  inquiry  which  if  pursued  to  its  legitimate 
end  would  lead  to  a  belief  of  insolvency  and  not  to  a 
doubt  concerning  it.  May  i\  Lc  Claire,  18  Fed.  Kep.,  164; 
Claridyc  v.  Kuhncv,  1  Fed.  Kep.,  399;  In  re  Eyyvrty  102 
Fed.  Kep.,  735;  Grant  v.  First  Xaiional  Hank,  97  U.  S.,  80. 

The  real  contest  in  this  case  was  as  to  defendant's 
knowledge  of  the  bankrupt's  insolvency  at  the  time  the 
preference  was  taken,  and  a>s  there  is  conflicting  testimony 
on  this  <]uestion  in  the  record,  we  are  inclined  to  think 
that  tl:e  instruction  may  have  misled  the  jury  to  defend- 
ant's damage. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded. 

Hastings  and  Ames,  CC,  concur. 

Reversed  and  remanded. 


Amanda  M.  Williams  v.  Isaac  SHErnERosoN  et  al. 

Filed  June  3,  1903.    No.  12,871. 
Commissioner's  opinion.    Department  No.  1. 

1.  Ejectment:    Adverse  Possession:     Evidence  Sufticient.     Evidence 

held  to  be  sufficient  to  sustain  general  finding  for  defendant  on 
each  of  the  two  defenses  disclosed  in  the  evidence. 

2.  Trial:      iNSTmrmoN     Withdrawing    Defense:      Verdict    General: 

Prejudice:  Appeal  and  Error.  An  instruction  whose  effect,  as 
claimed  by  plaintiff,  was  to  withdraw  one  of  these  defenses  from 
the  jury,  could  not  prejudice  the  plaintiff  nor,  upon  a  general 
verdict  for  defendant  on  both  defenses,  does  it  enable  the  review- 
ing court  to  say  the  verdict  is  contrary  to  instructions. 

3.  Adverse  Possession:    Knowledoe  of  Owner:    Instructions:    Eject- 

ment. An  instruction  that  requires  defendant's  possession,  in 
order  to  be  adverse,  to  be  such  as  "will  bring  to  the  knowledge  of 
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the  real  owner  the  fact  that  the  one  in  possession  is  claiming 
ownership"  held  properly  refused. 

4.  Adverse  Possession:     Elements:    Tacking:    Instructions.     It  is 

not  necessary  to  restate  all  the  elements  of  adverse  possession  in 
telling  the  jury  that  the  period  of  such  possession  of  defendant 
may  be  tacked  to  that  of  his  grantors  to  make  up  the  statutory 
time. 

5.  Trial:    Instructions:   Construed  Together.    Instructions,  and  parts 

of  instructions,  unless  distinctly  incompatible  with  each  other, 
are  to  be  taken  together  and  construed  as  a  whole. 

6.  Adverse  Possession:    Boundaries,  Mistake  as  to:     Instructions. 

It  is  not  necessary,  in  telling  the  Jury  that  a  holding  under  a  mis- 
take as  to  the  true  boundary  may  be  adverse,  to  set  forth  all  the 
necessary  elements  of  adverse  possession. 

Error  from  the  district  court  for  Franklin  county. 
Tried  below  before  Adams,  J.    Affirmed. 

A,  H.  Byrum,  for  plaintiff  in  error. 

If  the  true  boundary  is  not  known  or  claimed  to  be 
known  by  the  holder  and  by  mistake  or  otherwise  he  takes 
possession  of  property  belonging  to  another,  only  claim- 
ing in  accordance  with  the  true  line  or  the  original  govern- 
ment survey,  such  a  holding  will  not  come  under  the  law 
of  adverse  possession,  and  will  not  maintain  title.  Winn 
V.  Aheles,  35  Kan.,  85;  Bliss  v,  Johnson,  94  N.  Y.,  235; 
Potts  V.  Coleman^  67  Ala.,  221;  Thompson  v.  Felton,  54 
C<al.,  547;  Hoiix  v.  Batteen,  68  Mo.,  84;  Devyr  v.  Schaefer, 
55  N.  Y.,  4:i6;  Irvine  v.  Adler,  44  Cal.,  559;  White  v.  Hoper 
man,  43  Mich.,  267;  Abbott  v.  Abbott,  51  Me.,  575;  Richer 
i\  Hibbard,  73  Me.,  105;  Brown  v.  Cockerall,  33  Ala.,  38; 
Enfield  v.  Day,  7  N.  H.,  457;  Riley  v.  Griffin,  16  Ga.,  141; 
Smith  V,  Hitchcock^  38  Neb.,  104 ;  Lantry  v.  Wolff,  49  Neb., 
374.  Therefore  the  defendant  Shepherdson  is  estopped 
from  claiming  land  in  dispute  by  adverse  possession,  as 
he,  himself,  had  not  held  the  land  ten  years  at  the  time  of 
the  commencement  of  this  suit,  and  his  grantors,  not 
having  claimed  more  land  than  was  descrilxnl  in  their 
several  deeds  and  not  having  claimed  any  fixed  line  except 
in  accordance  with  the  government  survey  when  that 
43 
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should  be  established,  there  is  nothing  on  which  he  can 
"tack"  coming  from  his  grantors  to  make  up  the  required 
statutory  time.  Lantry  v.  Wolff,  49  Neb.,  374;  Murray  v. 
Romine,  60  Neb.,  94. 

J.  P.  A,  Blacky  contra. 

The  questions  of  adverse  possession  involved  in  this 
case  are  settled  in  favor  of  defendant  in  error  in  the  fol- 
lowing cases:  Levy  v.  Tcrga,  25  Neb.,  764;  Ohenialte  v. 
Edgar,  28  Neb.,  70 ;  Ballard  v.  Hansen,  33  Neb.,  at  page 
864;  Hoffim  v.  Swings,  60  Neb.,  729;  Baty  v.  Elrod,  66 
Neb.,  735. 

Hastings,  0. 

This  was  an  action  in  ejectment  brought  to  recover  an 
oblong  piece  of  land  along  the  south  side  of  lot  5  and  the 
southwest  quarter  of  the  northwest  quarter  of  section  5, 
towTiship  1,  range  13  west  in  Franklin  county;  318  feet 
across  at  the  west  end  and  172  feet  at  the  east  end,  to- 
gether with  rents  and  profits  for  three  years,  alleged  to 
be  |210.  The  answer  was  a  general  denial.  The  petition 
alleged  that  the  plaintiff  was  the  owner  of  the  subdivisions 
named  and  that  the  oblong  piece  of  land  was  a  part  of 
them.  The  jury  returned  a  general  verdict  for  the  defend- 
ant and  the  plaintiff  brings  error  under  sixteen  assign- 
ments. * 

The  evidence  introduced  shows  the  ownership  by  plain- 
tiff of  the  three  government  subdivisions  named  in  her 
petition  and  a  claim  on  her  part  that  this  strip  of  land, 
which  is  in  the  possession  of  the  defendant,  was  a  part  of 
these  subdivisions.  The  defendant  is  the  owner  of  the 
premises  lying  directly  south  of  those  claimed  by  plaintiff 
and  two  defenses  are  relied  upon.  First,  that  the  line  of 
the  government  subdivisions  as  originally  established, 
corresponds  with  the  defendant's  holding,  and  second, 
that,  in  any  event,  defendant  and  his  grantors  had  been  in 
open,  notorious,  exclusive  and  adverse  possession  of  this 
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strip  under  claim  of  title  for  more  than  ten  years  at  the 
time  of  the  commencement  of  this  action. 

The  first  error  claimed  is  that  the  verdict  is  not  sus- 
tained by  the  evidence  and  is  contrary  to  it.  This  is  on 
the  ground,  first,  that  defendant's  possession  has  only 
lasted  less  than  three  years  and  the  possession  of  defend- 
ant's grantors  was  not  adverse  or  under  any  absolute 
claim  of  title,  but  only  provisional,  a  claim  of  right  if  it 
should  be  found  that  the-  line  had  not  been  correctly  lo- 
cated; and  second,  that  the  evidence  conclusively  shows 
the  location  of  the  government  corner  and  line  of  the  sub- 
divisions as  plaintiff  claims. 

Of  course,  the  general  verdict  for  the  defendant  de- 
termines both  grounds  in  defendant's  favor.  There  were 
no  special  findings  and  no  objection  is  now  urged  to  the 
manner  of  submitting  the  question  of  the  location  of  the 
government  corner  and  the  true  subdivision  line,  but  it 
is  urged  that  there  was  error  in  the  manner  of  submission 
of  the  question  as  to  adverse  possession,  both  in  the  rejec- 
tion of  instructions  asked  by  plaintiff  and  in  the  giving 
of  those  under  which  the  jury  acted.  The  verdict  being 
general,  of  course,  error  in  submitting  either  of  the  ques- 
tions would  vitiate  it,  provided  these  questions  really  are 
raised  by  the  evidence.  Defendant  on  the  other  hand 
claims  that  plaintiff's  proof  of  a  mistake  in  the  govern- 
ment corner  is  entirely  inconclusive  and  that  there  was  no 
error  in  submitting  the  question  as  to  adverse  possession, 
at  least  none  prejudicial  to  the  plaintiff,  and  that  as  to 
both  questions,  it  is  a  case  of  finding  upon  conflicting 
evidence. 

The  first  question*  to  be  determined  is  whether  the  evi- 
dence on  the  part  of  plaintiff  is  conclusive  as  to  the  orig- 
inal location  of  the  line.  The  county  surveyor  says  he 
made  two  surveys,  one  before  and  one  after  he  became 
county  surveyor.  In  making  the  latter  he  went  south  to 
the  quarter  corner  between  sections  17  and  18.  He  found 
there  what  he  took  to  be  an  established  corner.  From 
there  north  his  measurements  gave  the  corner  of  sections 
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17  and  18  substantially  as  neighboring  owners  had  located 
it.  A  half  mile  north  of  this  he  found  what  he  considered 
a  government  quarter  corner  between  7  and  8.  A  half 
mile  further  north  he  could  find  no  established  corner  of 
those  sections  and  of  5  and  6.  At  eighty  chains  and  four 
links  north  of  the  point  where  he  identified  the  quarter 
corner  between  7  and  8,  he  found  what  he  identified  as  the 
quarter  corner  between  5  and  6,  the  point  in  dispute. 
He  described  it  as  "some  small  pieces  of  w^hite  stone  on 
top  of  the  ground  and  scattered  along  in  the  wagon  rut." 
"Under  what  seemed  to  be  the  central  part  of  it,  I  dug 
down  in  the  ground  and  I  found  some  of  it  down  there, 
some  lumps  perhaps  an  inch  square,  and  some  of  it  pul- 
verized and  it  was  down  in  the  ground  some  little  dis- 
tance, perhaps  three  inches.  It  had  the  appearance  of  an 
ordinary  corner  just  as  we  find  plenty  of  corners  in  the 
country,  they  are  nearly  all  destroyed ;  that  is  all  I  found 
at  that  exact  point;  somebody  picked  up  a  larger  stone 
near  by.  I  would  suppose  it  w^as  six  inches  by  seven  or 
something  like  that,  perhaps  not  quite  so  big,  that  had 
some  marks  on  it.  I  examined  it  and  I  was  of  the  opinion 
it  was  a  part  of  the  old  corner.  ♦  ♦  ♦  Where  the  gov- 
ernment set  a  stone  it  is  usually  a  soft  stone;  it  is  w^hite, 
what  they  call  white  magnesia,  and  the  weather  usually 
melts  them  down  or  pulverizes  them;  they  won't  stand  the 
weather,  they  decay  and  fall  to  pieces  and  the  only  thing 
that  is  left  of  them  is  what  is  in  the  ground.  Sometimes 
you  will  find  a  little  pile  of  stone  on  top  and  digging  down 
you  will  find  the  form  of  the  old  stone  under  it.  I  will  say 
in  this  case  down  there  the  form  of  the  old  stone  wasn't 
discovered;  sometimes  we  find  that  form  and  sometimes 
we  don't.  It  is  nearly  always  some  of  the  stone  in  the 
ground  and  some  on  top,  and  that  on  top  you  can  hardly 
distinguish  from  any  other  stone  thrown  down.  Some  of 
the  corners  are  better  than  that  and  some  are  worse.  I 
was  satisfied  from  its  appearance  that  it  was  a  govern- 
ment comer/' 

From  this  point  north  to  the  Republican  river  he  found 
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the  distance  some  six  rods  shorter  than  that  given  by  the 
notes  of  the  government  survey.  This  is  substantially  all 
of  this  witness's  testimony  except  as  to  copies  of  govern- 
ment notes  which  indicate  a  distance  of  eighty  chains  and 
two  links  between  the  quarter  corner  between  7  and  8  and 
the  one  between  5  and  6  for  which  he  was  searching. 

This  survey  was  made  in  1897.  At  that  time  one  Fred- 
erick Bohrer  was  in  possession  of  the  premises.  The  hus- 
band of  the  plaintiff  says  that  he  told  Mr.  Bohrer  about 
the  survey  and  the  latter  was  not  satisfied  with  it;  that 
he  told  Mr.  Bohrer  that  the  latter  was  occupying  some  of 
plaintiff's  land  and  he  wanted  to  put  a  fence  on  the  line 
as  plaintiff  claimed  it;  Bohrer  objected  until  he  could 
have  time  to  get  it  resurv^ed,  and  a  notice  was  served 
on  Bohrer  to  vacate.  That  subsequently  as  plaintiff's 
agent  he  visited  Bohrer,  told  the  latter  that  plaintiff  was 
inclined  to  have  the  matter  settled  up  peaceably  and 
quietly  and  that  she  wanted  only  what  belonged  to  her. 
*Well,  he  said,  he  didn't  either  and  he  agreed  with  me 
that  way,  and  he  said,  if  that  was  the  government  corner 
he  was  willing  to  abide  by  it"  "I  told  him  I  intended  to 
put  my  fence  there  and  if  he  did  not  vacate  peaceably  I 
was  going  to  put  my  fence  through  there.  He  told  me  I 
could  not  put  it  through  there  while  he  was  alive." 

The  witness  testifies  substantially  as  did  Mr.  Ashby 
in  reference  to  the  finding  of  some  particles  of  rock  at 
the  point  which  they  took  to  be  the  corner.  He  says  there 
might  have  been  altogether  a  quart  of  it;  he  says  he  him- 
self picked  up  the  piece  of  stone  which  Mr.  Ashby  thinks 
was  marked,  and  that  it  was  not  as  large  as  Mr.  Ashby 
indicated.  Mr.  Clow,  a  chainman,  says  that  there  was 
perhaps  as  much  of  the  pulverized  rock  as  you  could  hold 
in  one  hand.  These  three  witnesses  are  all  that  were  pro- 
duced by  the  plaintiff.  The  respective  holdings  and  chain 
of  title  are  stipulated,  so  that  the  sole  points  in  dispute 
are  the  boundary  line  and  the  question  of  adverse  pos- 
session. 

On  behalf  of  the  defendant,  Daniel  Fuller  testified  to  an 
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acquaiotance  with  this  land  since  1874 ;  that  he  lived  for  a 
number  of  years  following  1874  on  the  southwest  quarter 
of  section  4,  a  half  mile  to  the  east  of  the  defendant's 
place;  he  testified  that  in  the  early  years  of  his  residence 
in  that  -vicinity  he  was  largely  employed  in  tracing  lines 
and  finding  government  corners,  Mr.  Fuller  says  that  in 
the  spring  of  1874  he  was  building  a  house  and  had  to 
cross  the  Itepuhlican  river  at  a  ford  near  this  disputed 
comer  and  passed  frequently  within  a  very  few  rods  of 
the  corner  stone,  which  was  easily  seen ;  that  it  was  quite 
prominent  and  a  "nice  corner";  that  it  was  situated  in 
a  spot  of  alkali  in  short  grass;  he  thinks  the  stone  re- 
mained til!  within  the  last  ten  or  twelve  years;  this  wit- 
ness says  that  subsequently  a  road  was  laid  out  east  and 
west  which  ran  directly  over  this  rock;  he  says  that  the 
comer,  as  located  by  the  surveyor,  is  some  eighteen  rods 
south  of  the  place  of  this  stone  as  he  found  and  recognized 
it  in  1874 ;  he  says  it  was  a  kind  of  flint  stone,  easily  broken 
with  a  hammer,  but  not  magnesia, 

A.  B.  Stevens  has  lived  for  thirty  years  on  the  adjoining 
section  north,  32-2-13;  he  has  known  the  premises  since 
1871  and  knows  of  a  stoue  which  was  supposed  to  be  the 
quarter  section  stone  on  tlie  line  between  sections  5  and 
6;  that  he  was  chainman  for  Mr.  Ashby  as  county  surveyor 
in  the  laying  out  of  a  road  along  the  half-section  line  east 
and  west  through  section  5.  He  says  that  the  stone  was 
then  plain  and  was  in  the  center  of  the  road  as  laid  out 
at  about  the  point  claimed  by  defendant. 

H.  M.  Banks  testifies  that  in  the  year  1888  he  was  em- 
plovfd  by  the  plaintiff's  husband  to  break  a  flre-guard 
along  the  south  line  of  plaintiff's  land;  the  witness  and 
plaintiff's  husband  found  the  line  by  locating  the  quarter 
corners  to  the  east  and  setting  stakes  along  a  straight  line 
through ;  that  he  then  measured  two  rods  to  the  north  to 
leave  a  road  and  then  broke  a  fire-guard  two  rods  wide, 
intending  to  have  it  one  rod  in  the  plaintiff's  land  and  one 
rod  in  the  road  as  they  then  supposed;  he  testified  that 
subc>equently  in  the  same  year,  after  a  prairie  fire,  lie 
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asked  by  plaintiff  is  not  well  taken.  Aside  from  the  fact 
that  other  InBtmctions  which  were  given  fully  informed 
the  jury  that  adverse  possession  must  be  "absolute  and 
notorious  and  under  claim  of  right  and  continuous  for  ten 
years"  to  establish  title,  this  instruction  told  the  jury  that 
it  must  be  "such  a  possession  as  will  bring  to  the  knowl- 
edge of  the  real  owner  the  fact  that  one  in  possession  is 
claiming  ownership  of  the  land."  It  seems  clear  that  this 
requires  too  much.  It  is  not  necessary  that  the  holding 
be  such  as  "will  bring"  to  the  owner's  knowledge  the  fact 
of  an  adverse  holding.  It  is  sufficient  if  it  be  such  as 
should  be  presumed  to  do  so  in  the  exercise  of  reasonable 
care  and  diligence  on  his  part 

The  complaint  as  to  instruction  No.  3  asked  by  defend- 
ant is  not  well  taken.  It  told  the  jury  that,  to  constitute 
adverse  possession  for  the  necessary  period,  ten  years' 
holding  by  one  person  was  not  necessary ;  that  it  was  suffi- 
cient if  defendant  and  those  from  whom  he  held  had  been 
continuously  in  such  possession  for  the  full  time.  It  is  ob- 
jected that  this  instruction  defined  none  of  the  requisites 
to  make  the  possession  adverse.  It  does  not  pretend  to 
do  BO.  The  necessary  requirements  to  render  a  holding 
adverse  had  been  fully  given  in  other  instructions.  It 
was  not  necessary  to  repeat  them  in  telling  the  jury  that 
defendant's  possession  and  that  of  his  predecessors  in 
the  title  might  be  joined  to  make  up  the  ten  years. 

The  seventh  instruction  ia  complained  of  because  its 
first  paragraph  told  the  jury  that  "open,  notorious,  ex- 
elusive,  adverse  possession  for  ten  years  by  one  claiuiing 
ownership  would  give  title  to  real  estate,  and  did  not  re- 
quire it  to  be  'continuous.'  "  The  second  paragraph  of  the 
same  instruction  told  the  jury  if  they  found  defendant 
and  his  i;i-;niLui's  had  huon  in  oiRii  passL^wston,  claiming 
title  "continuously"  for  ten  years  before  the  commence- 
ment of  the  action,  they  slinuld  find  for  defendant  This 
IB  ciliji'cted  to  as  not  r(.'q(iiring  the  possession  to  be  no- 
torious and  exclusiva  It  seems  clear  that  the  instruction 
must  be  taken  as  a  whole  and  in  connection  with  the 
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all  that  was  necessary  to  the  defendant's  grantors  holding 
the  strip  "adversely"  could  not  be  prejudicial  to  plaintijBf. 
It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Oldham  and  Ames,  CO.,  concur. 

Affirmed. 


Hugh  Hitchcock  et  al.  v.  The  Gothenburg  Watee 

Power  and  Irrigation  Company. 

Filed  June  3,  1903.    No.  12,875. 
Commissioner's  opinion.    Department  No.  1. 

1.  Fraud:    Deceit:    Warranty:    Distinctions.    An  action  of  deceit  is 

an  action  separate  and  distinct  In  Its  nature  from  an  action  for  a 
breach  of  warranty  and  it  will  He  in  cases  where  there  is  a  war- 
ranty as  well  as  where  there  is  none. 

2.  Fraud:     False  Representations:     Knowledge  of  Falsitt.     In  an 

action  for  false  representations,  it  is  not  necessary  to  prove  that 
defendant  actually  knew  the  representations  to  be  false  at  the 
time  he  made  them.  It  Is  suflaclent  If  the  representations  were 
In  fact  false  and  plaintiff  relied  upon  them  as  being  true  to  his 
damage. 

3.  Fraud:    False  Representations:    Instructions  Criticised:    Preju- 

dice.   Instructions  criticised,  but  held  not  prejudicial. 

4.  Fraud:    False  Representations:    Evidence  Sufficient.     Evidence 

examined,  and  held  sufficient  to  sustain  the  judgment. 

Error  from  the  district  court  for  Dawson  county. 
Tried  below  before  Sullivan,  J.    Affirmed. 

Wilcox  d  Halligany  for  plaintiffs  in  error. 

When  a  bill  of  sale  is  given  in  the  transfer  of  personal 
property,  no  other  or  different  warranty  can  be  proven 
than  the  one  expressed  in  the  bill  of  sale,  it  being  the 
theory  of  the  law,  that  all  matters  and  negotiations  lead- 
ing up  to  tV  :le  are  crystallized  in  the  contract  and'  that 
the  parties  placed  in  the  writing  all  matters  that  were 
relied  upon  by  the  one  and  represented  and  guaranteed  by 
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E.  C.  Calkins,  contra. 

An  action  of  deceit  lies  as  well  where  there  is  an  express 
warranty  as  where  there  is  none.  Bull  v.  Pratt,  \  Conn., 
342;  Manes  v.  Kenyon,  18  Ga,,  291;  Phelm  v.  Euhn,  51 
III.  App.,  644;  Merrill  v.  Newton,  109  Mich.,  249;  Gwin- 
tker  V.  Oenling,  40  Tenn.,  197;  Monell  v.  Golden,  13 
Johns.  [N.  Y.],  395;  Bostvnck  v.  Lewis,  1  Day  [Conn.], 
250;  Warden  v.  Fosdich,  13  Johns.  [N.  Y.],  325;  Ward  v. 
Wiman,  17  Wend.  [N.  Y.],  193. 

Oldham,  C. 

The  plaintiff  in  the  court  below  by  its  agent  purchased 
from  the  defendants  306  head  of  cows  and  113  head  of 
suckling  calves,  for  the  sum  of  $10,300,  on  August  7,  1899. 
After  the  purchase  of  the  cattle,  plaintiff  in  the  court 
heh)w  filed  its  petition  alleging  two  causes  of  action 
against  the  defendants;  one  cause  being  for  fraudulent 
representations  as  to  the  age,  health  and  condition  of  the 
cattle  made  to  plaintiff's  agent  by  the  defendants,  on 
which  it  relied  as  an  inducement  to  make  the  purchase; 
the  other  cause  of  action  was  for  an  alleged  breach  of  a 
verbal  warranty  as  to  the  age,  health  and  condition  of  the 
cattle  The  petition  clearly  stated  two  separate  and  distinct 
causes  of  action,  but  it  was  not  assailed  on  this  ground 
by  the  defendants  until  the  testimony  in  the  ease  had 
closed.  When  objection  was  raised,  the  court  compelled 
the  plaintiff  to  elect  on  which  cause  it  would  proceed. 
This  it  did  without  objection,  and  the  cause  was  sub- 
mitted on  the  allegations  of  fraud  and  deceit.  At  the 
close  of  the  trial  it  api)ears  to  have  been  discovered  for 
the  first  time  that  at  the  time  of  the  purchase  of  these 
cattle,  defendants  had  made  and  delivered  a  bill  of  sale 
to  plaintiff's  agent.  The  bill  of  sale  simply  recites  the 
consideration,  the  description  of  the  cattle  by  ages,  marks 
and  brands,  and  contains  the  following  guaranty  and  no 
other :  "And  I  do  guarantee  good  and  i>erfect  title  to  pur- 
chaser."   When  this  bill  of  sale  was  introduced,  defend- 
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authoriiies  are  uniform  in  holding  tbat  an  action  of  deceit 
is  an  action  separate  and  distinct  in  its  natnre  from  an 
action  for  breach  of  warranty,  and  that  it  lies  in  cases 
where  there  is  a  warranty  as  well  as  where  there  is  none. 
Warden  v.  Fosdick,  13  Johns.  [N.  Y.],  325;  Ward  v. 
Witnan,  17  Wend.  [N.  Y.],  193;  Daly  v.  Bernstein,  6  N. 
M.,  380,  28  Pac.  Rep.,  764;  Merrill  v.  Newton,  109  Mich., 
249,  67  N.  W.  Rep.,  120. 

The  alleged  false  representations  on  which  plaintiff 
grounded  its  cause  of  action  for  deceit  were  representa- 
tions as  to  the  age  of  the  cattle ;  i.  e.,  that  the  cattle  were 
in  fact  of  the  ages  set  out  in  their  description  in  the  bill 
of  sale;  and  also  as  to  the  number  of  cows  that  would  have 
calves  by  October  1,  1899,  and  as  to  the  fact  that  the 
cattle  were  in  a  healthy  condition.  Plaintiff's  testimony 
tended  to  show  that  many  of  the  cattle  were  very  much 
older  than  represented,  and  that  at  the  time  the  cattle 
were  purchased  a  very  large  number  of  the  cows  which 
had  been  represented  in  a  condition  to  drop  calves  by 
October  1  were  not  with  calf  at  all,  and  that  a  large  num- 
ber of  the  cattle  at  the  time  of  the  purchase  were  afflicted 
with  a  disease  known  as  the  "Texas  itch";  that  plaintiff's 
agent,  Allen,  who  made  the  purchase  of  the  cattle,  was 
without  any  experience  in  the  cattle  business  and  so  in- 
formed defendants  at  the  time  the  purchase  was  made  and 
took  the  cattle  relying  solely  on  the  representations  as  to 
age,  condition  and  health  made  by  the  defendants.  This 
testimony,  we  think,  tended  to  establish  a  good  cause  ol 
action  for  deceit. 

Objection  is  urged  to  the  fourth  paragraph  of  the  in- 
structions given  by  the  court  on  its  own  motion,  as  fol- 
lows : 

"Before  plaintiff  can  recover  in  this  action,  it  musi 
establish  by  a  preponderance  of  the  evidence,  as  to  one  or 
all  of  its  first  three  claims  as  explained  in  the  foregoing  in- 
struction: First,  that  the  representation  or  representa- 
tions as  charged  in  the  petition  were  made  by  Hitchcock 
to  Allen.     Second,  that  the  representations  were  false. 
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in  substance,  that  in  estimating  plaintiff's  damages  tliey 
should  deduct  tlie  actual  value  of  the  cattle  in  the  condi- 
tion in  which  they  were  received  from  the  jiurchaw  prife 
of  the  cattle,  instead  of  telling  them  that  they  should  de- 
duct the  price  of  the  cattle  in  the  condition  in  which  they 
were  received  from  the  actual  value  of  the  cattle  as  they 
were  represented.  It  is  true  that  the  instruction  is  techni- 
cally erroneous  in  telling  the' jury  to  make  the  deduction 
from  the  price  paid  for  the  cattle  insteiid  of  fi'om  the 
actual  value  of  the  cattle  as  represented,  but  plaintiff  in 
its  iietition  allegtHl  that  if  the  cattle  had  been  as  repre- 
sented they  would  have  been  of  the  actual  value  of  the 
purchase  price,  and  defendants  in  their  answer  alleged 
that  the  cattle  were  of  the  actual  value  of  ¥10,300,  or  the 
purchase  price;  conseiiuently,  the  purchase  price  of  the 
cattle  was  cmcedod  hy  each  of  the  parties  to  he  the  actual 
value  of  the  cattle  in  the  condition  as  represented,  and 
hence  the  instruction,  while  technically  erroneous,  was 
not  iirejudicial.  It  is  further  objected  that  the  instruc- 
tion did  not  state  the  i-ule  for  estimating  damages  as 
clearly  and  precisely  as  it  should  have  done,  and  that  it 
might  have  confused  the  jury.  While  we  do  not  regard 
the  instruction  as  a  model,  yet  it  announces  no  wrong  or 
vicious  principle  and  plaintiffs  in  error  made  no  request 
for  a  clearer  and  more  precise  instruction  on  this  ques- 
tion, and  for  that  reason  are  not  in  a  position  to  comiilaiu 
of  the  charge  as  given. 

It  is  finally  claimed  that  there  is  not  sufficient  evidence 
to  sustain  an  allegation  for  subslantial  damages  on  ac- 
count of  the  cattle  being  afflicted  with  the  "Texas  itch," 
aud  on  account  of  the  fact  that  many  of  the  cows  were  not 
with  calf,  as  represented,  and  that  these  two  elements 
should  not  have  been  submitted  to  the  jury.  We  have  ex- 
amined the  testimony  and  find  that  there  was  competent 
evidence  on  which  to  base  a  judgment  for  suhstaotial 
damages  on  each  of  thi'pie  charges.  In  fact  the  festiuiony 
offered  by  plaintiff  was  sufficient  to  sustain  a  much  larger 
claim  of  damages  than  that  awarded  by  the  jury. 
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tpeasurer  because  the  three  lots  were  taxed  together  in 
a  gross  sum.  In  1893  the  three  lots  were  sold  for  the 
sum  of  fl7.25  delinciuent  taxes  and  all  included  in  the 
same  sale  certificate  to  W.  J.  Gow.  Buhsequently  the  sale 
certificate  was  indorsed  to  C.  B,  Smith  and  by  him  to 
George  and  John  Christie,  tlie  owners  of  the  mortgage,  and 
suhsequentlj  by  them  to  the  plaintiff,  George  Christie.  In 
1897  George  aud  John  Christie  by  foreclosure  proceedings 
obtained  title  to  lots  323  and  324,  covered  hy  their  mort- 
gage. They  then  redeemed  those  two  lots,  or  at  least  had 
the  treasurer  mark  them  redeemed  on  the  tax  sale  books 
and  on  the  certificate  of  sale.  The  latter  was  marked  "all 
redeemed  except  lot  322."  The  certificate  was  assigned  to 
plaintiff,  who  commenced  this  proceeding  to  foreclose  as 
to  lot  322.  His  petition  was  met  by  a  demurrer,  which 
was  overruled. 

The  defendants  Hartzell  and  Main  then  answered,  ad- 
mitting the  allegation  of  ownership  of  the  real  estate; 
denied  the  rest  of  the  allegations  of  the  petition  and  de- 
nied that  the  property  was  assessed  as  alleged  in  the 
petition.  They  alleged  that  the  action  was  not  taken 
within  five  years  from  the  date  of  the  sale  and  therefore 
barred;  that  in  the  foreclosure  of  the  mortgage  the  taxes 
were  included  and  were  merged  in  the  decree  in  that 
action. 

Plaintiff's  petition  sets  out  that  lot  322  was  assessed  at 
a  certain  sum  for  each  of  the  years  for  which  taxes  are 
claimed,  and  that  taxes  to  a  certain  amount  were  levied 
upon  it.  The  evidence  produced  at  the  trial  disclosed,  as 
before  stated,  that  the  lots  were  all  assessed  together  dur- 
ing these  years  and  that  the  apportionment  was  made  at 
the  time  of  the  so-called  retleiuption  of  lots  323  and  324 
on  the  basis  of  the  subsequently  made  valuation. 

The  defendants  and  appellees  claim  that  this  does  not 
show  an  assessment  of  this  particular  lot  which  can  be 
the  foundation  of  any  recovery.  The  allegations  of  the 
asscst^inent  and  levy  were  denied  as  befoi-e  stated,  and  it 
oil'  tliat  the  prnrif  dues  nul  sii)>|nirt  tliem. 


DUFFIE,   C. 

James  K.  Lane,  the  defendant  in  error,  brought  this 
action  in  the  district  court  for  Saline  county  to  recover 
from  plaintiffs  in  error  possession  of  certain  lots  in  Lane's 
first  addition  to  the  town  of  Pleasant  Hill,  and  for  rents 
and  profits  in  the  sum  of  f50.  At  the  same  time  there  was 
pending  in  said  court  a  case  entitled  "Coates  v.  Abbott," 
and  on  March  9,  1897,  a  stipulation  was  entered  in  this 
case  in  the  following  words : 

"In  District  Court  of  Saline  County. 
"James  K.  Lanb        "l 

Ezra  g.  Abbott  and  f  Stipulation. 
EuzA  A.  Abbott.       J 

"It  is  stipulated  and  agreed  by  the  parties  to  this  ac- 
tion in  open  court,  in  consideration  of  the  facts  that  the 
issues  and  the  evidence  proper  to  sustain  the  issues  in 
this  case,  are  identical  with  those  in  the  case  of  Coates  v. 
Abbott,  now  on  trial  to  the  court  and  jury,  save  only  as 
to  the  name  of  plaintiff  aud  description  of  property,  that 
a  trial  by  jnry  herein  be  and  hereby  is  waived,  and  that 
the  court  shall  enter  judgment  in  this  case  for  plaintiff 
herein  upon  his  petition,  if  in  that  case  plaintiff  by  the 
determination  of  this  court,  and  of  the  supreme  court  in 
event  that  case  be  taken  to  the  supreme  court,  finally  re- 
cover judgment  therein;  that  the  court  shall  render  judg- 
ment for  the  defendants  if  similar  judgment  be  entered  in 
that  case  for  defendants,  but  that  this  court  shall  not 
enter  judgment  herein  for  either  party  until  the  case  of 
Coates  V.  Abbott  be  finally  determined  in  tliis  or  in  su- 
preme court  if  taken  hence,  when  this  court  shall  enter 
judgment  herein,  which  shall  be  final  between  the  parties 
hereto,  their  heirs  and  assigns. 

"James  K.  Lane,  Plaintiff, 
"By  Hastings  &  Sands,  His  Atf^fs. 
"E.  S.  Abbott,  for  Defendant. 
"Dated  Marcli  9,  1897. 

"CuAs,  L.  Hall,  Judge."* 


Abliott  V.  Lane. 

plied  with  and  makes  a  prima  fade  ease  for  the  defend- 
ant in  error.  On  the  oral  argument  exception  was  taken 
to  tjie  allowance  of  $50  for  rents  and  profits.  In  the  case 
i»f  Ahhott  V.  Cogtes  it  does  not  appear  that  any  amount 
for  rents  and  profits  was  allowed,  and  the  hill  of  excep- 
tions does  not  show  that  any  evidence  was  taken  in  this 
case  uijon  that  (jucstioii,  but  the  same  general  rules  are 
applicable  to  the  construction  of  the  stipulation  made 
between  the  parties  as  to  other  agreements.  We  must 
consider  the  subject-matter  of  the  contract  and  the  sur- 
rounding circumstances  with  a  view  of  ascertaining  the 
purpose  and  intent  of  the  parties.  We  are  also  to  assume 
that  they  made  this  stipulation  in  good  faith  and  for  the 
object  of  avoiding  the  expense  of  a  trial.  In  this  view 
of  the  case  it  is  plain  that  the  parties  intended  that  the 
Coatcs  Cane  should  govern  this;  that  a  decision  upon  the 
merits  Iiad  in  that  case  would  dispose  of  every  matter  in 
this  one;  that  if  the  Coatcs  Case  was  decided  in  favor  of 
the  plaintiff,  judgment  should  be  entered  for  the  plaiotifiF 
in  tills  ease  upon  the  cause  of  action  stated  in  his  petition. 
That  cause  of  action  was  for  the  recovery  of  certain  lots 
and  the  rents  and  profits  thereon  while  in  the  defendant's 
possession.  The  Coatcs  Case  was  determined  upon  the 
merits  and  the  plaintiff  succeeded  except  as  to  two  lota 
inadvertently  included  in  the  deed  and  which  as  a  matter, 
of  fact  were  not  a  subject  of  controversy.  In  our  opinion 
the  district  court  has  fairly  construed  this  stipulation 
and  entered  the  judgment  contemplated  by  the  parties  at 
the  time  it  was  made. 

It  ia  therefore  recommended  that  the  judgment  of  tJie 
district  court  be  affirmed. 

Pound  and  Kirkpatuick,  CO.,  concur. 
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ascertained.  It  was  further  replied  that  there  bad  been 
a  similar  contract  between  the  parties  for  the  cultivation 
of  the  same  land  for  a  previous  year,  in  which  it  had  been 
expressly  stipulated  that  the  quantity  of  corn  deliverable 
under  it  should  be  ascertained  by  weight  and  that  it  was 
BO  ascertained.  And  finally  it  was  pleaded  that  the  corn 
delivered  under  the  contract  in.  suit  "was  immature,  green, 
wet  and  not  in  good  condition  and  not  properly  husked," 
bat  it  was  not  averred  that  the  plaintiff  had  suffered  any 
damages  by  reason  of  these  facts,  or  that  they  constituted 
any  breach  of  the  contract  by  the  defendant,  except  it  was 
said  that  there  were  foreign  substances  among  the  corn 
rendering  the  ascertainment  of  its  quantity  by  meaaure- 
ment  difficult  or  impracticable  and  unreasonable. 

On  motion  tb^e  allegations  were  stricken  from  the  re- 
ply, and  a  trial  having  resulted  in  a  judgment  for  the 
defendant  the  plaintiff  prosecutes  error  from  the  ruling 
on  the  motion. 

There  is  no  other  question  in  the  case,  and  we  think 
this  must  be  decided  in  favor  of  the  defendant  in  error. 
It  will  be  observed  that  the  only  question  at  issue  was 
whether  the  requisite  quantity  of  corn  had  been  delivered, 
not  the  method  by  which  that  quantity  was  best  and  most 
accurately  ascertainable. 

It  is  unnecessary  to  discuss  at  length  whether  the  mat- 
ters pleaded  in,  and  stricken  from,  the  reply,  were,  if  true, 
admissible  in  evidence  in  response  to  the  defendant's 
answer  of  performance.  If  they  were  so,  they  were  ma^ 
ters  of  evidence  only  which,  it  is  a  truism  to  say,  should 
not  be  pleaded.  The  answer  contains  no  issuable  new 
matter  and  it  is  only  in  those  cases  in  which  it  does  con- 
tain such,  that  new  matter  is  pleadable  in  a  reply.  In  any 
other  case  new  matter  in  a  reply  must  be  either  evidence 
merely,  or  else  it  must  be  inconsistent  with  the  petition,  or 
bring  forward  subjects  connected  with  a  new  and  inde- 
pend  cause  of  action,  all  of  which  things  are  foreign  to  the 
office  of  tlie  plejuling.  In  short,  new  matter  is  admissable 
in  a  reply  only  to  meet  and  refute  or  to  confess  and  avoid 
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troversy  lias  been  fully  considered  and  discussed  in  Chi- 
cago, It.  rf  Q^  R,  Co.  V.  County  of  Custer, Neb., . , 

95  N.  W.  Rep.,  860,  and  is  in  harmony  with  the  coni-Iusion 
reached  in  that  case. 

It  is  therefore  recommended  tliat  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Tound,  CC,  ooncur. 

Affirmed. 


Harris  Fr.\nklin  &  Company  v.  L.  N.  Layfort,  Shebif*' 

OF  Cherry  County,  Nf,bkaska,  et  al. 

Harris  Franklin  &  Company  v.  J.  E.  Thackery,  County 

Treasurer  of  Cherky  County,  Nebraska. 

Filed  June  18, 1903.    Nos.  12,764,  12,766. 

Commissioner's  opinion.    Department  No.  1. 

Taxation:  AsSESaMesT  Aoainst  SunsKtjuEBT  Owneb:  EnroscEUExr 
OP  Lien.  Where  personal  property  has  been  held  out  as  belonging 
to  a  non-realdent  person  or  corporation,  with  the  owner's  and  the 
other  party's  knowledge  and  consent,  If,  while  the  treasurer  has 
the  tax  list  and  warrant  for  the  collection  of  the  tax.  the  person 
to  whom  It  was  assessed  hecomes  the  owner,  the  Hen  of  the  taxes 
will  attach  to  the  property  and  may  be  enforced  against  a  pur- 
chaser. 

Error  from  the  district  court  for  Cherry  county.  Tried 
below  before  WESTOVEm,  J.    Affirmed. 

F.  M.  Walcott  and  M.  F.  Harrington,  for  plaintiff  in 
error. 

A,  M.  Morriasey  and  E.  D.  Clarke,  contra. 

Hastings,  C. 

These  are  replevin  actions  brought  to  recover  steers 
which  are  alleged  to  be  the  property  of  the  plaintiff  com- 
pany. The  ordinary  petitions  and  affidavits  in  replevin 
were  filed  in  both  actions.    The  defendant  sheriff  and  the 
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precincts,  were  led  to  believe  and  did  believe  tliat  the 
cattle  were  the  property  of  Harris  Franklin,  and  of 
Harris  Franklin  &  Co.,  and  the  assessors  assessed  them  in 
Harris  Franklin's  name,  and  in  the  name  of  Harris  Frank- 
lin &  Co.,  and  the  tax  list  of  Cherry  county  for  the  year 
1900  was  delivered  to  the  treasurer  September  29,  1900; 
that  the  cattle  replevied  are  some  of  the  cattle  so  listed ; 
that  in  July  the  whole  herd  of  cattle  was  sold  to  Harris 
Franklin  by  the  Arden  Land  &  Cattle  Company;  that  be- 
fore they  were  levied  ui>on  they  were  sold  to  Harris  Frank- 
lin &  Co.,  and  at  the  commencement  of  the  action  the 
plaintiff  company  was  the  owner  of  the  cattle  sabject  to 
any  lien  held  by  the  defendants;  that  Harris  Franklin  & 
Co.  made  demand  for  return  of  the  cattle,  and  that  they 
were  not  taken  under  any  execution  or  on  any  order  or 
judgment,  or  for  the  payment  of  any  tax,  fine  or  amerce- 
ment, or  by  virtue  of  any  order  of  delivery  or  replevin  or 
on  other  mesne  or  final  process  against  the  plaintiff;  that 
Harris  Franklin  was  the  president  and  manager  of  the 
Arden  Land  &  Cattle  Company,  and  is  the  president  and 
manager  of  the  plaintiff  company;  that  the  defendants 
were  holding  the  property  under  a  levy  and  it  had  never 
been  released,  and  the  amount  charged  as  taxes  was  agreed 
upon.  It  was  agreed  that  the  defendants  were  the  county 
treasurer  and  sheriff,  and  that  plaintiff  is  a  corporation 
organized  under  the  laws  of  South  Dakota  by  the  name  of 
Harris  Franklin  &  Co.,  and  is  incorporated,  and  during 
all  of  the  time  involved  Harris  Franklin  was  a  resident 
of  South  Dakota.  From  depositions  it  appears  that  a 
herd  of  cattle  was  contracted  to  be  fed  during  the  winter 
of  1899  and  1900  by  Harris  Franklin  in  Cherry  county, 
who  was  president  and  managing  officer  of  the  Arden 
Land  &  Cattle  Company;  the  cattle  were  shipped  to  the 
point  where  they  were  to  be  kept  and  the  contract  pro- 
vided that  they  were  to  he  delivered  from  and  to  the  rail- 
road company;  the  cattle  seem  to  have  been  from  Texas 
and  South  Dakota,  It  seems  that  one  Appel  was  the  gen- 
eral agent,  looking  after  Oie  placing  of  these  cattle  and 
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such  keeping  were  paid  by  checks  signed  hy  Harris  Frank- 
lin; the  whole  businesa  was  conducted  in  Harris  Frank- 
lin's name,  and,  as  the  stipulation  says,  tlie  parties  in 
possession  of  the  cattle  were  "led  to  believe"  that  it  was 
the  property  of  Harris  Franklin  and  of  Harris  Franklin 
&  Co.  Section  10,  article  1,  chapter  77,  Compiled  Stat- 
utes of  Nebraska,  required  live  stock  in  hertls  or  not  con- 
nected with  a  farm  to  be  listed  where  it  might  be  on  April 
1.  Section  7  provides  for  the  listins;  of  all  personal  prop- 
erty controlled  by  any  person  as  agent  or  attofuey.  It 
appears  that  this  property  was  handled  and  controlled  by 
the  persons  in  whose  charge  it  was  as  the  property  of  • 
Harris  Franklin  and  of  Harris  Franklin  &  Co.,  with  the 
knowle(],u;e  and  consent  of  the  owners,  the  Arden  Land  & 
Cattle  Company.  That  being  so,  it  would  seem  that  the 
Arden  Land  &  Cattle  Company  is  not  at  liberty,  after 
the  taxes  have  been  a^essed  in  the  name  of  the  person 
whom  it  held  out  to  be  the  owner,  to  now  say  that  the 
tax  is  void  because  not  asseescd  against  the  right  party. 
Is  this  plaintiff  in  any  better  position?  Evidently  not. 
It  has  the  same  president  and  managing  officer  as  had 
the  Arden  Land  &  Cattle  Company.  It  got  the  property 
after  the  lien  of  these  taxes  accrued,  and  from  the  person 
against  whom  the  taxes  are  charged,  and  is  itself,  as  we 
think,  chargeable  with  them. 

Plaintiff  in  error  claims  that  the  cattle  were  assessed 
without  consultation  with  either  the  owner  or  his  agents; 
but  there  is  nothing  in  the  stipulation  to  indicate  that 
the  property  was  not  duly  listed  in  accordance  with  the 
statute,  by  the  person  in  whose  possession  it  was,  in  the 
utmost  good  faith  that  it  was  Harris  Franklin's  and 
Harris  Franklin  &  Co.'s.  There  is  nothing  to  indicate 
that  ample  notice  of  the  assessment  was  not  given  to  the 
partiea  in  possession,  and  in  fhp  ahspnce  of  any  proof  to 
tlu'  lunli'nrv  sudi  pnijuT  iuiioii  In  the  ;isscssiiig  officer 
niu«t  be  piTsuTiied.  That  the  Arden  Liuul  &  Cattle  Com- 
pany, or  its  managing  oflicer,  who  became  the  purchaser 
of  the  property,  did  not  actually  learn  of  the  assessment, 
would  not  seem  to  be  material. 


into  an  agreement  by  the  terms  of  which  Gathers  seems 
to  have  been  paid  ¥1,500  in  cash,  and  to  haye  received  a 
mortfjage  for  $1,160  upon  the  property  in  controversy 
herein,  in  consideration  of  which  he  executed  a  paper  in 
the  niiture  of  a  receipt  and  agreement  acknowledging  pay- 
ment in  full  of  all  claims  for  attorney's  fees  up  to  that 
date,  and  providing  for  the  release  and  satisfaction  of 
the  judgment  hereinbefore  mentioned,  upon  which  there 
was  unpaid  at  that  time  some  $2,600.  The  Lintons  were 
not  residents  of  the  state  of  Nebraska  at  that  time,  and 
Gathers  seems  to  have  been  their  attorney  in  looking  after 
their  business  in  this  state  for  many  years,  and  appears 
to  liave  been  paid  by  them  a  very  large  sum  of  money  as 
attorney's  fees,  an  amount,  it  is  contended,  something  like 
|20,000.  Subsequently  Gathers  procured  the  issuance  of 
an  expcutinn  or  order  of  sale  upon  the  judgment  which 
he  had  agie*^  to  satisfy,  and  levied  the  same  upon  certain 
lots  in  Argyle,  an  addition  to  the  city  of  Omaha,  the  same 
property  covered  by  the  mortgage  which  the  Lintona  had 
executed  to  Gathers  for  $1,160  in  settlement  of  the  judg- 
ment first  mentioned.  It  is  disclosed  that  on  April  29, 
1902,  the  property  was  sold  by  the  sheriff  under  the  order 
of  sale.  Shortly  before  this  it  seems  that  John  O.  Yeiser 
had  been  employed  by  the  Lintons  as  their  attorney,  but 
he  had  no  linowledge  of  this  proceeding  to  collect  the 
judgment  mentioned  until  about  the  time  of  the  sale. 
Wiien  he  learned  of  the  sale,  he  filed  objections  to  the 
confirmation  thereof  on  the  ground,  among  others  stated, 
that  tlie  judgment  tiad  been  fully  paid  and  satisfied.  No 
proof  seems  to  have  been  offered  in  support  of  these  ob- 
jections. About  this  time  Yeiser  was  called  away  from 
Omaha  to  take  depositions  in  anollior  case  of  the  Lintons, 
and  notified  the  trial  court  fliat  he  was  going  to  be  absent, 
and  asked  to  have  all  matters  in  which  he  was  interested 
passed  until  his  return.  On  May  10,  1902,  the  trial  conrt 
took  up  the  motion  for  confirmation  of  sale  in  the  absence 
of  Yeiser  or  any  attorney  representing  the  Lintons,  seem- 
ingly having  overlooked  the  fact  of  the  arrangement  to 
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and  recorded  a  deed  of  disaffirmance  of  her  title  to  tha 
lots  described  in  the  mortgage,  which  would  place  the  title 
to  the  lots  back  in  John  Borland  Finlay,  father  of  Mrs. 
Lioton.  In  answer  to  this  the  Lintons  claimed  that  Mrs. 
Linton  was  the  only  child  and  sole  heir  of  J.  B.  Finlay, 
that  he  had  died  intestate  the  owner  of  the  lots  in  question, 
and  that  Mrs.  Linton,  being  the  sole  heir,  was  the  owner 
in  fee  of  the  lots;  and  that  she  simply  desired  to  hold  the 
lands  by  descent,  rather  than  under  the  deed  by  which 
her  father  had  conveyed  the  lots  to  her ;  and  that  the  deed 
of  disaffirmance  had  been  drawn  up  in  Gathers'  office,  and 
that  he  had  full  knowledge  of  these  matters.  A  large 
amount  of  evidence  in  the  way  of  affidavits  and  records 
was  introduced  and  considered  by  the  trial  court,  finally 
resulting  in  the  overruling  of  the  motion  by  the  Lintons 
to  vacate  the  order  of  confirmation. 

Defendant  in  error  objects  to  the  consideration  of  the 
questions  presented  by  briefs  of  plaintiffs  in  error  be- 
cause no  motion  for  a  new  trial  was  filed  by  the  Lintons 
and  passed  on  by  the  trial  court.  This  objection  seems  not 
to  be  well  taken.  The  rule  is  well  settled  in  this  state 
that  no  motion  for  a  new  trial  is  necessary  to  present  for 
consideration  in  this  court  the  correctness  of  the  action 
of  the  trial  court  in  passing  upon  a  motion  such  as  that 
in  the  case  at  bar.  The  rule  seems  to  be  elementary,  and 
DO  authorities  need  be  cited  in  support  thereof. 

\\'Tiile  it  would  seem  to  he  a  very  unsatisfactory  way 
to  try  a  question  such  as  that  presented  in  the  trial  court 
in  the  case  at  bar  upon  affidavits,  yet  the  testimony  so 
offered  seems  to  establish  quite  conclusively  that  the 
judgment  upon  which  the  sale  was  made  had  been  in  fact 
fully  paid  at  the  time  the  execution  was  issued,  and  that 
the  agreement  made  by  Cathers  to  satisfy  the  same  was 
upon  a  good  and  sufficient  consideration,  and  was  in- 
tended to  he  a  full  satisfaction  of  the  judgment.  This 
being  true,  it  would  seem  that  the  motion  of  plaintiffs  in 
error  should  have  been  sustained.  It  was  made  and  heard 
at  the  same  term  at  which  the  order  of  confirmation  had 
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tain  tract  of  land  by  adverse  possession.  The  district 
court  found  that  he  had  not,  and  rendered  a  judgment  ac- 
cordingly, from  which  the  plaintiff  appeals. 

It  is  not  insisted  that  the  trial  judge  misconceived  the 
nature  of  the  issue  or  committed  any  serious  error  in  the 
admission  or  rejection  of  evidence,  but  it  is  contended 
that  he  erred  in  determining  its  force  and  preponderance. 
For  the  purpcwe  of  satisfying  our  own  minds  with  respect 
to  this  inquiry,  we  have  carefully  examined  the  record 
and  the  brief  of  counsel  for  appellant,  both  of  which  are 
somewhat  voluminous,  and  are  .unconvinced  that  appel- 
lant's contention  ought  not  to  be  upheld.  Whether  Uie 
plaintiff's  possession  was  continually  adverse  for  the 
period  of  limitations,  is  to  be  decided  after  a  consideration 
of  a  great  number  of  circumstances  and  transactions,  to 
set  forth  which  intelligibly  in  this  opinion  would  require 
little  lees  than  a  comprehensive  abstract  of  the  bill  of 
exceptions.  If  such  a  service  in  such  cases  should  be 
required  of  this  court,  it  is  not  too  much  to  say  that  the 
wheels  of  justice  would  be  effectually  clogged. 

It  seems  that  the  first  occujiants  of  the  premises  in  con- 
troversy were  one  Louis  C  Lanioreaux  and  his  wife,  and 
tliat  after  the  death  of  the  former,  his  widow,  Sophia,  by 
a  memorandum  in  writing  transferred  her  possession  and 
rights,  whatever  they  were,  to  one  Christen  Nelson  for 
the  benefit,  it  is  said,  of  one  Andrew  Johnson,  who  in  De- 
cember, 1889,  assigned  all  his  "right,  title  and  interest" 
in  the  document  to  one  Ambery  Bates  who  went  into  pos- 
session of  the  premises.  The  plaintitf  claims  to  have 
succeeded  to  the  possession  of  Bates,  which  he  asserts  to 
have  been  continuous,  exclusive  and  adverse,  bat  in  March, 
1806,  Bates  having  died,  the  plaintiff,  as  administrator 
of  his  estate,  procured  a  license  from  the  district  court  of 
the  county  to  sell  the  estate  of  the  decedent  in  the  premises, 
which  he  described  in  his  petition  in  that  proceeding  as 
being  the  dower  interest  of  Mrs.  Lamoreanx  therein.  It 
is  under  a  sale  and  deed  made  pursuant  to  a  license  bo 
procured  that  the  plaintiff  now  claims  to  hold  as  grantee 
of  the  purchawr  at  the  sale. 


3.  IsaueB:    On  Appeal:    Pi.kadinq  New  Defense:    Rescibhtos.    Where 

the  derenae  of  rescission  la  not  contained  In  the  answer  on  which 

•  a  cause  Is  irled  In  the  county  court,  on  a  motion  for  that  purpose, 

such  defense  should  be  stricken  from  the  answer  In  the  district 

4.  iBsues:    On  Appeal:    Pleadisq  States  No  Dbfbsrb:    Directino  Ver- 

DitT.    If  the  answer,  when  thus  reformed,  does  not  state  a  defense, 
It  Is  proper  Cor  the  court  to  direct  a  verdict  for  the  plaintiff. 

Error  from  tho  <listrict  court  for  Doujjlae  county. 
Tried  Im'Iow  before  Estelle,  J.    Affirmed. 

liahlnffc  d  Dc  linrd,  for  plaintiff  in  error. 

The  court  erred  in  instructing  tlie  jury  to  render  a  ver- 
dict for  )»liiintiff  below.  The  rule  is  that  in  all  cases 
where  there  is  either  expresRcd  or  implied  warranty,  the 
vendee  may  show  a  partial  failure  of  consideration  in  the 
defense  of  an  action  n<;ain8t  him  for  the  purchase  money, 
with<mt  returning  the  goods.  Branflct/  v.  Thnmrni,  73 
.\m.  Dec.  [Tex.],  2t')4;  yfcConncU  v.  Lciviti,  58  Neb..  188; 
1  Parsons,  Contracts,  473,  474;  Rutfer  v.  Blahe,  3  Am. 
Dec.  [JId.],  550. 

Crane  <:£  Boucher,  contra. 

The  court  did  not  err  in  directing  a  verdict  for  plaintiff 

below.     Hazen  v.  M'ilhrhnir.  Neh.,  ,  93  N.  W. 

Rep..  920;  Roman  t\  Iirrs/<frr,  32  Neb.,  240;  McCnrmick 
Hiirrmfhiij  Mdrhinr  Co.  v.  Martin,  32  Neb.,  at  page  726; 
Mnlinr,  Milbitrn  rf  Htothlard  Co.  r.  Pereaii,  52  Neb.,  577; 
J/arciix  <e  Co.  v.  draiid  Tslaiid  Liiilit  d  Fuel  Co..  41  Xeh., 
153;  Newmark,  Sales,  section  2(10;  Silurian  Mineral 
Springs  v.  Kuhn,  65  Neb.,  646;  Rood  v.  Taft,  94  Wis.,  380. 

rtARNics,  O. 

This  action  was  commenced  in  the"coiinty  court  of 
Douglas  county,  by  Henry  A.  Fry  &  Co.,  against  the 
Sloan  ConiHiiRsioQ  Company,  to  recover  the  price  of  a 
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Plantation  Java  Coffee  whole  bean,  at  thirty  centa  per 
pound,  and  that  in  consideration  thereof  the  aaid  plaintiff 
wa«  to  allow  the  said  defendant  a  rebate  of  three  cents 
per  pound,  and  gaye  to  the  defendant  the  exclusive  agency 
for  Omaha  and  South  Omaha  for  the  selling  of  the  goods 
and  the  merchandise. 

"That  the  said  agreement  was  signed  in  writing  by  said 
parties  to  this  suit,  and  that  the  said  defendant  was  em- 
ployed by  the  plaintiff  as  its  agent  to  sell  for  it,  its  said 
merchandise  in  the  city  of  Omaha  and  South  Omaha  and 
that  whatever  should  be  sold  by  the  defendant  should  be 
for  and  on  behalf  of  the  plaintiff. 

"That  relying  upon  said  order  and  said  contract  of 
agency  the  said  plaintiff  shipped  to  the  said  defendant 
and  the  said  defendant  received  from  the  plaintiff  twcntv- 
two  hundred  and  fifty  pounds  of  coffee  for  and  on  behalf 
of  the  divers  persons  to  whom  the  plaintiff  through  its 
agent  had  sold  said  merchandise. 

"Defendant  further  alleges  that  at  the  time  said  mer- 
chandise was  sold,  being  the  same  merchandise  referred 
to  in  the  petition,  the  said  plaintiff  warraSted,  to  the  de- 
fendant and  to  the  divers  retail  merchants  of  Omaha  to 
whom  said  merchandise  was  sold,  the  coffee  berries  re- 
ferred to  m  said  petition,  to  be  sound  and  every  one  to  be 
perfect,  whole,  clean,  and  to  have  all  dirt  remived  there- 
from. And  at  said  time  plaintiff  showed  to  defendant  and 
to  said  divers  retail  merchants  a  sample  of  coffee  that  was 
clean  and  sound,  and  whole,  and  contained  no  dead  her- 
ries  and  plaintiff  warranted  said  coffee  to  be  as  good  in 
every  respect  as  said  sample. 

"Said  plaintiff  warranted  that  It  had  certain  machinery 
expressly  made  and  operated  to  make  said  coffee  beam 
perfectly  clean,  and  that  any  person  could  drink  the  coffee 
made  from  said  beans  without  hurting  him  or  in  any  way 

said?^  T'  ""^  ""'  "'"''  """"""  '"■■"«"  warranted 
said  coffee  beans  to  be  the  finest  drinking  coffee  put  up 
and  marketed  and  the  plaintiff  so  warranted  said  Lri<^ 
and  at  and  before  said  contract  was  entered  into  ani 
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has  only  earned  three  cents  per  pound  on  the  eight  hun- 
dred and  two  pounds  of  cofEee,  and  this  defendant  has 
been  damaged  in  the  sum  of  f43.44,  hj  reason  of  the  fail- 
ure of  the  plaintiff  to  carry  out  its  said  contract,  and  this 
sum  it  claims  as  a  set-off  as  against  the  claim  of  the  plain- 
tiff; and  this  defendant  has  offered  and  hereby  offers  to 
pay  the  plaintiff  |216.54  the  amount  received  for  said 
coffee  so  sold  less  his  commission,  less  f25  for  freight, 
less  $43.44,  which  defendant  has  been  damaged  by  reason 
of  the  failure  of  the  plaintiff  to  carry  out  its  said  contract, 
and  the  defendant  hereby  offers  to  confess  judgment  for 
the  said  sum  of  f  148.10. 

"Further  answering  the  defendant  denies  each  and 
every  allegation  in  said  petition  contained,  except  these 
allegations  herein  admitted  to  be  true." 

The  answer  in  the  county  court  is  thus  quoted  in  order 
to  give  a  full  understanding  of  the  points  hereinafter 
decided.  The  reply  was  a  general  denial ;  a  trial  on  these 
issues  resulted  in  a  judgment  for  the  plaintiff  for  (148.10, 
from  which  it  appealed  to  the  district  court  The  petition 
therein  was  an  exact  copy  of  the  one  on  which  the  case 
was  tried  in  the  county  court.  Before  the  trial  defendant 
filed  an  amended  answer,  which  contained  a  new  para- 
graph, one  not  set  forth  in  the  answer  in  the  court  below, 
designated  as  No.  11,  which  was  as  follows: 

"That  the  defendant  refused  to  accept  said  coffee  ber- 
ries and  so  notified  the  plaintiff  within  ten  days  after  the 
same  had  been  received  by  the  defendant  from  the  plaintiff, 
and  within  said  time  said  defendant  made  a  tender  of  the 
same  to  the  plaintiff,  and  notified  the  plaintiff  that  so 
much  of  said  coffee  berries  as  remained  unsold,  were  on 
hand  subject  to  the  order  of  the  plaintiff;  and  defendant 
requested  plaintiff  to  accept  and  receive  the  same  from 
the  defendant,  which  the  plaintiff  refused  to  do ;  and  the 
defendant  has  tendered,  and  hereby  tenders  the  coffee 
berries  on  hand  unsold  to  the  plaintiff." 

This  paragraph  was  stricken  from  the  answer  on  plain- 
tiff's motion,  for  the  reason  that  it  was  new  matter  of 
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may  reecind  the  sale,  return  or  offer  to  retnm  the  goods, 
and  plead  such  rescission  and  tender  as  a  complete  de- 
fense to  the  action.  28  Am.  &  Eng.  Ency.  Law  [lat  ed.], 
827,  note  2;  Warder  v.  Fisher ,  48  Wis.,  838;  Schouler, 
Personal  Property  [3d  ed.],  610-611;  Perley  v.  Balch,  23 
Pick.  [Mass.],  282,  34  Am.  Dec.,  66.  An  examination  of  the 
answer  filed  in  the  county  court,  and  set  forth  ahove, 
clearly  shoM's  that  it  fell  far  short  of  stating  a  defense  to 
the  cause  of  action  set  forth  in  the  petition.  It  contained 
no  coHufer-claim  for  damages  for  a  breach  of  the  warranty, 
and  no  allegation  that  the  plaintiff  had  rescinded  the  sale 
by  returning  or  offering  to  return  the  coffee.  Such  an 
allegation  was  absolutely  necrasary;  without  it  the  an- 
swer stated  no  defense.  Brown  v.  Waters,  7  Neb.,  424; 
Faulkner  v.  Klamp,  16  Neb.,  at  page  178,  20  N.  W.  Rep., 
220;  Syiiins  v.  Benner,  31  Neb.,  at  page  596,  48  N.  W. 
Rep,,  472;  I'heniw  Iron  Works  v.  McKcony,  47  Neb.,  at 
page  234,  53  Am.  St.  Uep.,  at  page  531,  66  N.  W.  Rep, 
290;  Aiiivrican  Building  cE  Loan  Ass'n  V.  Bear,  48  Neb., 
at  pa<;e  457,  67  N.  W.  Kep.,  500;  and  when  the  defense  of 
re»t'i.ssion  and  tender  of  the  goods  was  set  up  for  the  first 
tiiue  in  the  answer  filed  in  the  district  court  the  motion 
to  strike  waa  properly  sustained.  Darner  v.  Daggett, 
supra. 

2.  By  striking  out  paragraph  eleven  the  answer  was 
left  in  such  a  coudifion  that  it  stated  no  defense.  The 
rule  is  well  established  that  where  the  answer  contains 
no  substantial  defense,  it  is  proper  for  the  court  to  di- 
rect a  verdict  for  the  plaintiff.  Hrabak  v.  Village  of 
Dodge,  62  Neb,,  591;  Eill  v.  Campbell  Commission  Co., 
54  Neb.,  at  page  63. 

It  is  further  contended  that  the  plaintiff  herein  was 
entitled  to  receive  a  credit  on  the  account,  for  its  so- 
called  couimission  or  rebate  of  three  cents  per  pound  on 
the  whole  consignment  of  coffee,  together  with  f25,  the 
amount  of  freight  paid  for  its  delivery  at  Omaha.  It  ap- 
pears from  the  record  that  the  price  for  which  the  suit 
was  brought  was  twenty-seven  cents  per  pound,  while  the 
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able  brevity  and  clearness  that  we  copy  the  same  from  his 
brief : 

"This  is  an  ordinary  case  of  forcible  entry  and  de- 
tainer. The  defenses  in  the  trial  court  were,  renewal  by 
parol  of  a  fl-ritten  lease  for  previous  year,  and  former  ad- 
judication. 

"The  evidence  on  the  first  defense  was  conflicting;  we 
shall,  therefore,  submit  the  case  to  this  court  only  upon 
the  mattera  and  things  pertaining  to  the  second  defense. 

"On  the  19th  day  of  April,  1901,  a  complaint  was  filed 
in  the  county  court  of  Adams  county  in  the  usual  form. 
In  this  complaint  was  an  allegation  that  plaintiff  therein 
had  served  notice  to  quit  March  1,  1901.  There  was 
a  trial  of  that  action,  April  24,  1901,  and  a  judgment 
rendered  therein,  finding  the  defendant  therein  not  guilty 
and  adjudging  costs  against  plaintiff  below. 

"Thereafter,  May  25,  1901,  another  action  was  com- 
menced in  the  same  court,  a  new  eomplaint  being  filed, 
which  was  identical  with  the  former  one  save  that  it  al- 
leged the  service  of  notice  'on  or  about  May  16, 1901.' 

"To  this  complaint  an  answer  was  filed,  pleading  'not- 
guilty'  and  also  res  judicata.  The  reply  was  a  general 
denial.  A  trial  was  had  to  the  court  and  judgment  was 
rendered  against  the  defendant  therein.  An  appeal  was 
prosecuted  to  the  district  court  and  again,  upon  the  same 
issues,  judgment  was  rendered  against  defendant,  plaintiff 
in  error.  To  reverse  said  judgment,  plaintitT  brings  the 
ease  to  this  court.  On  the  trial,  defendant  below  intro- 
duced the  record  of  the  former  suit.  To  overcome  such 
defense,  plaintiff  below  was  allowed  to  show  by  the  county 
judge  that  the  decision  in  the  former  suit  was  based,  in  his 
mind,  upon  imperfect  service  of  the  notice  to  quit.  Ex- 
ceptions were  taken  to  the  admission  of  such  evidence  and 
to  the  instructions  relating  thereto. 

"Our  assignments  of  error  cover  only  the  questions  of 
the  admissibility  of  oral  evidence  to  contradict  the  records 
of  a  court;  allowing  a  trial  judge  to  explain  the  reasons 
of  his  decision,  when  there  was  but  a  single  issue  involved ; 


service  of  the  notice  to  quit  required  by  tlie  statute,  and 
tliat  in  that  contention,  the  plaintiff  in  error  prevailed 
and  the  judgment  was  based  upon  the  court's  finding  (not 
entered  of  record  but  testified  to)  on  that  question.  That 
beinfi  his  contention  then,  and  having  prevailed  therein, 
he  can  not  now  he  heard  to  contend  that  tlie  sen-ice  was 
■good  and  that,  tlierefore,  the  judgment  was  upon  the 
merits  of  the  cause.  If  A  is  sued  by  B  on  a  matter  with 
which  C  is  connected  and  contends  that  the  cause  is  joint 
between  B  and  C,  and  prevails  because  C  is  not  in,  he  can 
not  claim  misjoinder  when  sued  by  B  and  0  and  plead  the 
judgment  against  A  in  bar. 

Referring  to  the  statute,  we  find  that  section  1021  of  our 
Civil  Code  is,  in  part,  as  follows:  "And  judgments,  either 
before  the  justice  or  in  the  district  court,  undej-  this  chap- 
ter, shall  not  be  a  bar  to  any  after-action  brought  by  either 
party,"  This  has  refei-ence  to  actions  of  tliis  kind.  The 
plaintiff  in  error  relies  upon  the  case  of  Dale  v.  DotUlridgc, 
9  Neb.,  138,  to  sustain  his  contention  that,  notwithstand- 
ing this  statute,  the  former  judgment  between  these  par- 
ties is  a  bar  to  this  action.  We  think  the  case  referred  to 
does  not  go  to  the  extent  contended.  It  certainly  did  not 
need  to  go  so  far,  and  if  it  does,  we  are  not  willing  to  fol- 
low it.  The  syllabus  in  that  case,  upon  this  point,  is  as 
follows : 

"The  judgment  of  a  justice  of  the  peace,  or  of  the  dis- 
trict court,  in  proceedings  in  forcible  entry  and  detainer, 
is  conclusive  in  that  proceeding  on  the  umttcrs  in  issue  at 
the  time  of  its  rendition,  unless  such  judgment  is  reversed 
or  modified  l)y  proceedings  in  error." 

The  judgment  offered  in  evidence,  and  not  admitted  at 
all,  in  that  action,  was  one  basiil  ujMm  the  express  finding 
of  the  court  that  the  action  was  barred  by  the  statute  of 
limitation.  That  fact  then  became  res  judicata,  and  would 
estop  either  party  in  any  form  of  action  to  dispute  the 
fact  so  fouud.  That  fact  established,  would  defeat  a  sub- 
sequent action  in  this  form  on  the  same  cause;  and  the 
judgment  and  finding  constituting  indisputable  evidence 
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and  that,  if  no  notice  to  quit  ia  given,  he  is  not  guilty. 
In  section  212  of  the  work  above  referred  to,  it  is  said: 

"The  judgment  mUHt  be  on  the  merits.  If  the  real 
merits  of  the  action  are  not  decided  in  the  first,  the  prior 
jiidgmeut  is  no  bar.  Generally,  where  questions  of  tliis 
kind  arise,  regarding  the  identity  of  the  matters  litigated 
in  the  former  suit,  parol  evidence  is  admissible  to  show 
what  transpired  on  the  former  trial  in  order  to  explain 
the  record;  and  if  the  record  shows  that  the  same  cause 
of  action  was  apparently  determined  in  the  first  suit  it 
will  be  prima  fade,  but  not  conclusive,  evidence  that  it 
has  passed  'in  rem  judicatum' ;  and  the  burden  of  proving 
that  it  did  not,  is  upon  the  party  against  whom  the  record 
is  used.  ■\\'herc  the  party  against  ^\hom  a  record  is  sought 
to  be  used  fails  to  offer  any  evidence  to  show  that  the 
general  verdict  in  the  prior  action  was  not  rendered  upon 
the  issue  involving  the  merits,  the  judgment  in  the  first 
suit,  instead  of  being  prima  fade  evidence  for  the  party 
in  whose  favor  it  was  rendered,  is  conclusive." 

But  if  the  decision  of  the  court  based  upon  the  want  of 
such  notice  is  a  decision  of  the  case  upon  its  merits,  then 
it  i:;  hecause  such  notice  is  a  part  of  the  cause  of  action. 

If  judgment  went  against  the  defendant  in  error  be- 
cause of  a  want  of  an  element  in  his  cause  of  action  as 
then  existing,  which  can  be  supplied  by  the  lapse  of  time 
or  some  subsequent  action  or  event,  and  it  is  so  supiilicd, 
his  complete  cause  of  action  on  the  second  trial  is  not  the 
same  as  his  incomplete  cause  of  action  at  the  time  of  the 
first  trial  so  as  to  make  the  former  judgment  a  bar.  If 
Jiid-iuicnt  be  rendered  for  a  defemhiiit  in  an  action  upon  a 
pi'tuiiiwory  note  because  the  note  is  not  yet  due,  the  judg- 
ment IK  no  bar  to  an  action  upon  the  note  when  his  right 
of  action  thereon  has  been  completed  by  the  flux  of  time. 

We  lliiiik  Hie  cviili'uce  of  the  triiil  judge  lu  the  former 
jK'tion,  HliDwiug  tluit  the  plninfiff  in  error  prevailed 
■in  only  hccnin'  of  wiuit  nf  service  of  notice  to  quit, 
pro[)frly  admitted  to  show  \vh:ii  iva.s  in  fact  deeided 
in  the  former  acliuu,  and  that  such  evidence  conclusively 
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DUFFIB,  C. 


This  suit  was  brought  hy  Albert  J.  Donahoo  to  recover 
damages  from  Sarah  and  Louis  Figg  od  the  ground  that 
they  had  alienated  his  wife's  affections  and  caused  her  to 
abandon  him.  The  answer  denied  the  allegations  of  the 
peytion  and,  as  an  afBrmative  defense,  alleged  that  Dona- 
hoo had  abused,  mistreated  and  beaten  his  wife  until  he 
had  alienated  her  affections  and  driven  her  from  home. 
The  case  was  tried  to  a  jury,  resulting  in  a  verdict  against 
the  plaintiffs  in  error  for  |i7,500,  and  the  case  is  brought 
here  for  review. 

The  errors  upon  which  a  reversal  is  asked,  are:  Ist. 
That  the  court  erred  in  overruling  a  challenge  of  the 
plaintiffs  in  error  to  one  of  the  jurors  on  the  ground  that 
he  had  served  on  the  jury  in  that  court  within  two  years. 
2d.  That  the  court  erred  in  failing  to  instruct  the  jury 
upon  all  the  material  issues  in  the  case,  3d.  That  the  ver- 
dict is  exorbitant,  not  sustained  by  the  evidence,  and  the 
result  of  passion  and  prejudice. 

One  Jewett  was  a  talesman  called  in  by  the  sheriff  after 
both  parties  had  exhausted  their  peremptory  challenges, 
and  was  the  last  juror  called.  He  was  challenged  by' the 
defendants  on  the  ground  that  he  had  served  upon  the 
jury  in  the  same  court  within  two  years  prior  to  the  time 
of  the  challenge.  The  case  was  tried  at  the  March,  1902, 
term  of  the  district  court  for  Sarpy  county,  and  it  clearly 
appears,  and  is  not  controverted,  that  Jewett  was  a  juror 
serving  as  a  talesman  at  the  April,  1901,  term  of  said 
court.  On  the  examination  of  this  juror  objection  to  his 
sitting  in  the  case  was  made  in  the  following  language: 
"We  want  to  excuse  him  on  the  ground  that  he  served  on 
a  jury  within  the  last  two  years."  And  again,  after  some 
further  inquiries,  the  following  objection  was  made:  "We 
challenge  him  on  the  ground  that  he  served  as  a  talesman 
within  two  years."  It  is  now  insisted  that  these  objectionii 
were  not  specific  and  framed  in  the  language  of  the  statute. 
We  have  never  understood  that  an  objection  to  a  juror 
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t.vo  (2)  years  iuimediatoly  preceding  such  verdict  or  in- 
quest." 

In  Wincman  v.  liruvs.  36  Neb.,  467,  this  statute  was 
broHf^lit  in  question  under  the  following  state  of  facts: 
Oiie  Jenal  was  called  as  a  juror  and  in  his  examination 
on  his  roir  tJirc  stated  that  lie  Iiad  heen  a  talesman  in  that 
court  a  little  more  than  one  year  prior  to  that  date.  He 
was  thereupon  challenged  for  cause  by  Wiseman  and  the 
challenge  overruknl,  to  which  exceptions  were  taken. 
Wiseman  then  exhausted  his  peremptory  challenges  and, 
being  defeated  in  the  case,  brought  the  case  to  this  court 
on  error,  alleging  that  his  objections  to  the  juror  should 
have  been  sustained.  In  that  case  it  was  urged,  as  in  the 
case  at  bar,  that  the  juror,  haring  served  aa  a  talesman 
only,  did  not  roiiie  within  the  prohibition  of  the  statute. 
The  court  said: 

"It  xi'ill  be  obser\'e(l  that  the  word  'summon'  or  'sum- 
moned' is  used  whether  the  names  of  jurors  are  drawn 
from  the  box  or  whether  called  by  the  sheriff,  and  the 
same  woi-ds  are  used  by  this  court  in  Dodge  v.  The  People, 
4  Neb.,  220,  in  speaking  of  talesmen  brought  in  by  the 
sheriff  to  serve  as  jurors.  The  statute  has  made  no  ex- 
cations  in  favor  of  talesmen  and  we  do  not  feel  justified 
in  making  exceptions.  The  purpose  of  the  statute  seems 
to  be  to  exclude  professional  jurymen,  but  whether  so  or 
not  the  language  is  plain  and  unambiguous.  It  is  there- 
fore a  good  cause  of  challenge  to  one  called  as  a  juror  that 
he  has  been  summoned  and  attended  the  district  court  as  a 
juror  at  any  term  of  court  held  within  two  years  prior  to 
the  time  of  challenge,  and  this  rule  applies  to  those  sum- 
moned as  talesmen.  The  judgment  is  therefore  reversed 
and  the  canse  remanded  for  further  proceedings." 

In  Coil  V.  fiitafc.  62  Neb.,  15,  it  is  said  at  page  20:  "The 
right  of  a  defendant  to  challenge  a  juror  in  either  a  civil 
or  a  criminal  canse,  on  the  ground  that  he  has  been  sum- 
moned and  served  as  such  in  the  same  court  within  the 
two  preo'Nling  years.  muMt  lie  concfle^l  i\-!thout  discussion. 
The  right  is  given  by  the  slatute,  has  bi-en  contirmed  by 


Figs  T.  Doiuhoo. 

This  is  the  only  instruction  in  which  the  attention  of 
the  jury  is  directed  to  the  affirmative  defense  set  up  in 
the  answer  of  the  defendants  to  the  effect  that  the  plain- 
tiff's own  conduct  and  cruelty  to  his  wife  caused  her  to 
abandon  him.  Without  at  this  time  expressing  any  opinion 
npon  the  character  or  weight  of  the  evidence  offered  by  the 
defendant  in  support  of  this  defense,  it  is  sufficient  to  say 
that  there  was  evidence  tending  to  prove  these  allegations 
of  the  answer,  and  complaint  is  made  that  the  court  in 
its  instructions  did  not  pointedly  and  specifically  call  the 
attention  of  the  jury  to  this  phase  of  the  case,  and  say  to 
them  in  effect  that  if  his  own  conduct  was  the  controlling 
cause  which  induced  his  wife  to  leave  him  that  no  recovery 
could  be  had  against  the  defendants.  It  has  always  been 
the  rule  that  the  charge  of  the  court  should  be  a  clear  and 
explicit  statement  of  the  law  applicable  to  the  facts  in  the 
case  and  should  cover  all  the  questions  involved  in  the 
issue,  and  this  he  should  do  whether  requested  or  not. 
Eyd  V.  Cook,  56  Neb.,  71;  Milton  v.  State,  6  Neb.,  136; 
Cunningham  v.  Fuller,  35  Neb.,  58;  City  of  Plattsmouth  v. 
Bo€ck,32  Neb.,  297;  City  of  Lincoln  v.  Bcckman,  23  Neb., 
677. 

Without  at  this  time  saying  that  the  failure  of  the  court 
to  specifically  call  the  attention  of  the  jury  to  this  affirm- 
ative defense  is  reversible  error,  it  must,  we  think,  be  con- 
ceded that  to  do  so  in  a  proper  instruction  would  be  the 
more  satisfactory  method  of  submitting  the  case  to  the 
jury,  and  these  observations  are  made  for  the  purpose  of 
calling  the  attention  of  the  trial  court  to  what  may  at 
least  be  said  to  be  an  omission  in  its  instructions. 

For  the  error  above  pointed  out  in  overruling  the  ob- 
jection made  to  the  juror  Jewett,  it  is  recommended  that 
the  judgment  of  the  district  court  be  reversed  and  the  case 
remanded  for  another  trial. 

KiEKPATBiCK  and  Pound,  CC,  concur. 

Rbvesbsed  and  beuanded. 


Jordan  t.  Howe. 

transcript  was  the  evidence  of  plaintiff's  attorney  tliat  he 
had  been  present  at  the  former  hearing  of  the  case  and  had 
heard  the  witness  testify  and  that  J.  D,  Scott  was  the 
official  reporter  and  took  the  testimony  of  all  the  wit- 
nesses BworD  at  the  former  trial.  He  then  produced  a 
transcript  of  the  evidence  of  the  witness,  certified  to  by 
J.  D.  ficott,  as  official  reporter,  and  purporting  to  contain 
all  the  evidence  given  hy  the  witness.  Proper  ohjection 
was  interposed  to  the  introduction  of  the  transcript  hy 
the  defendant;  the  objection  was  overruled  and  the  tran- 
script admitted.  We  think  this  action  of  the  trial  court 
was  erroneous.  It  has  been  held  by  this  court  that,  "The 
law  makes  no  provision  for  tlie  certification  by  the  short- 
hand reporter  of  the  proceedings  of  the  district  court, 
hence  a  transcript  of  his  notes,  although  accompanied  by  a 
formal  certificate,  is  not  admissible  as  indepemlent  evi- 
dence." Smith  V  State,  42  Neb.,  356,  60  N.  W.  Rep.,  585; 
State  V.  Ambrose,  47  Neb.,  at  page  240,  66  N.  W.  Rep., 
306;  Qcrman  National  Bank  v.  Leonard,  40  Neb.,  at  page 
685,  59  N.  W.  Rep,  107.  The  evidence  contained  in  the 
transcript  was  of  a  character  highly  prejudicial  to  the 
defendant.  While  it  is  true  that  other  witnesses  testified 
to  substantially  the  same  facts,  yet  this  we  do  not  think 
would  necessarily  cure  the  error  in  the  admission  of  this 
evidence.  The  material  facts  in  dispute  in  the  contro- 
versy were  as  to-  whether  the  horse  owned  by  defendant 
was  of  a  dangerous  and  vicious  disposition,  and  whether 
this  fact  was  known  by  defendant  at  the  time  he  requested 
plaintiff  to  go  and  feed  his  team.  The  evidence  contained 
in  the  transcript  tended  to  support  the  contention  of 
plaintiff  on  each  of  these  proiwsitioas  and  the  mere  fact 
tiiat  there  was  sufficient  evidence  in  the  record  to  have 
sustained  the  verdict  of  the  jury  without  this  additional 
testimony  can  not  be  urged  in  justification  of  the  ruling, 
nor  is  the  contention  that  defendant  has  waived  his  right 
to  complain  of  the  reading  of  the  transcript  made  by  the 
Bame  reporter  of  the  testimony  of  the  defendant  himself 
given  at  the  former  hearing.    The  court's  action  in  admi! 


CiuhlBK  »■  ConnesB. 

be  described  with  suflSoient  certaint;  to  enable  the  oflScer 
holding  the  execution  to  identify  it.  Section  133,  Code 
of  Civil  Procedure  When  lands  are  demanded,  the  de- 
scription of  them  in  the  declaratioD  mast  be  so  certain 
that  seisin  may  be  delivered  by  the  sheriff  without  refer- 
ence to  any  description  dehors  the  writ,  and  such  as  would 
enable  a  competent  surveyor  to  identify  the  exact  lands 
declared  upon.  Lane  v.  Abbott,  23  Neb.,  489;  Atwood  v. 
Attoood,  22  Pick.  [Mass.],  283;  Miller  v.  Miller,  16  Pick. 
[Mass.],  215. 

No  judgment  could  be  properly  rendered  on  such  a 
description  as  that  in  plaintiff's  petition,  and  it  was  error 
to  refuse  to  order  a  retrial  after  proper  amendment. 
Smith  V.  Price,  7  S.  W.  Rep.  [Ky.],  918. 

H.  P.  Wilson,  contra. 

Had  defendant  any  doubt  as  to  the  land  described  in 
the  petition  because  of  defective  description  or  variance 
therein  he  had  his  right  of  motion  to  make  more  definite 
and  certain.  Powers  v.  Powers,  20  Neb.,  529;  Kiine  v. 
Jesse,  52  Neb.,  606;  Darst  v.  Perfect,  42  Neb.,  574;  First 
Nat.  Bank  v.  Smith,  36  Neb.,  199.  Or,  had  he  deemed  it 
an  "impossible  description  of  any  area,"  he  might  have 
demurred  for  saffioiency  of  facts  to  state  a  cause  of  action. 
Powers  V.  Potrers,  20  Neb.,  529;  Kime  v.  Jesse,  52  Neb., 
606. 

No  variance  between  the  allt^ation  in  the  pleading  and 
the  proof,  is  to  be  deemed  material,  unless  it  has  actually 
misled  the  adverse  party  to  his  prejudice,  in  maintaining 
his  action  or  defense  upon  the  merits.  Whenever  it  is 
alleged  that  a  party  has  been  so  misled,  that  fact  must 
be  proved  to  the  satisfaction  of  the  court,  and  it  must 
also  be  shown  in  wliat  respect  he  has  been  misled,  there- 
uiwn  the  court  may  order  the  pleading  to  be  amended 
upon  such  tenns  as  may  be  just.  Section  138,  Code  o,f 
Civil  Procedure.  The  defendant  did  not  suggest  that  he 
had  been  misled  by  the  variance  and  hence  if  it  were  a 
variance  it  was  the  duty  of  the  court  to  disregard  it 


(lie  Tillajte  of  Grafton  in  the  county  of  Fitlmore  and  state 
of  Nebraska." 

In  addition  to  this  description  her  petition  contained 
the  nsual  and  necessary  averments  to  sustain  an  action 
in  ejectment.  Ciishing  apju^arcd  and  filed  his  answer, 
which  was  a  general  denial  of  the  facts  contained  in  the 
petition.  Thereafter,  Avlien  the  case  came  on  for  trial 
hefore  the  court  and  jnry,  the  defendant  objected  to  the 
introdnction  of  any  evidence  because  the  plaintiirs  peti- 
tion did  not  state  facts  sufficient  to  constitute  a  cause  of 
action;  the  objection  was  overrnled,  the  trial  proceeded, 
and  after  the  introduction  of  all  of  the  evidence  the  de- 
fendant moved  the  court  to  direct  a  verdict  in  his  favor; 
the  imiCon  was  overruled,  and  the  court  upon  his  own 
motion  directed  the  jury  to  return  a  verdict  in  favor  of 
the  plaintiff.  The  verdict  returned  was  in  the  words  and 
figures  following: 

"We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn,  do  find  and  say  that  upon  the  issues  joined  we  find 
the  title  and  right  of  possession  of  the  premises  in  con- 
troversy in  the  plaintiff." 

A  motion  for  a  new  trial  was  overruled,  and  judgment 
was  entered  on  the  verdict,  as  follows: 

"It  is  further  considered,  adjudged  and  decreed  by  the 
court  that  the  title  in  and  to  the  promises  described  in 
the  plaintiff's  petition,  to  wit:  a  piece  and  parcel  of  land 
commencing  at  a  point  eighteen  feet  north  of  the  south- 
east corner  of  lot  No.  155,  thence  running  east  forty  feet 
parallel  with  the  south  line  of  said  lot  No.  155,  thence 
running  north  two  feet  on  a  line  parallel  with  the  west 
line  of  lot  No.  155,  thence  rnnning  west  forty  feet  on  a 
line  parallel  with  the  south  line  of  lot  No.  155,  thence 
south  two  feet  on  the  west  line  of  said  lot  No.  155  to  the 
place  of  beginning;  all  of  which  is  a  part  and  paroel  of 
lot  No.  155  in  the  village  of  Grafton,  county  of  Fillmore 
and  state  of  Nebraska,  be  and  the  same  hereby  is  declared 
and  decreed  to  be  vested  in  the  plainliir,  Mary  Conness; 
and  that  the  plaintiff,  Mary  Conness,  have  judgment  for 
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years  prior  to  the  commencement  of  this  action;  that 
shortly  before  that  date  plaintiff,  for  some  reason,  which 
is  not  disclosed,  nailed  up  the  door  and  refused  defendant 
access  to,  and  the  use  of,  her  part  of  said  stairway,  and 
she  thereupon  commenced  this  action.  On  the  trial  she 
introduced  sufficient  evidence  to  establish  her  title  to  the  ^ 

south  twenty  feet  of  lot  155,  by  mesne  conveyances  from 
the  original  patentee  of  the  land  on  which  the  village  of 
Grafton  is  situated.  This  evidence  was  introduced  with- 
out valid  objection  on  the  part  of  the  plaintiff  herein,  and 
no  substantial  defense  was  offered  or  made  by  him.  He 
evidently  relied  on  the  defective  description  contained  in 
the  petition,  and  now  contends  that  for  such  defect  the 
judgment  should  be  reversed.  Under  the  evidence  contained 
in  the  bill  of  exceptions  the  trial  court  properly  instructed 
the  jury  to  return  a  verdict  for  the  plaintiff  (defendant 
herein),  and  no  other  verdict  could  have  been  rendered 
or  sustained ;  but  the  court  should  have  required  the  peti- 
tion to  be  amended  so  as  to  conform  to  the  evidence  and 
the  facts  proved  on  the  trial.  This  was  not  done  and  the 
judgment  rendered  on  the  verdict  followed  the  description 
contained  in  the  petition.  It  follows  that  the  judgment 
is  not  sustained  by  the  evidence.  If  it  were  not  the  fact 
that  the  judgment  carries  the  costs  in  the  action  which 
have  been  taxed  against  the  plaintiff  in  error,  we  might 
hold,  with  propriety,  that  he  was  not  injured  or  deprived 
of  any  substantial  right  thereby.  It  clearly  appears  from 
the  record  that  he  is  not  interested  in  the  property  de- 
scribed in  the  judgment,  and  that  the  defendant  herein 
is  not  entitled  to  recover  the  possession  thereof;  but  to 
the  extent  of  requiring  the  plaintiff  to  pay  costs  he  is 
prejudiced  thereby. 

We  have  carefully  examined  the  law  to  ascertain 
vhether  or  not  the  words  of  general  description  which 
state  that  the  tract  of  land  is  a  part  and  parcel  of  lot  155, 
are  sufficient  to  overcome  the  specific  description  of  the 
land  by  courses  and  distances,  and  to  sustain  the  judg- 
ment.   On  this  question  we  find  that  words  of  particular 


UaeoU  lUU  C«.  T.  Winter.  j 

Tibbets  Bros.,  Morey  rf  Anderson,  for  plaintiff  in  error. 

The  identity  of  tiie  person  at  the  other  end  of  the  tele- 
phone wire  must  be  shown  before  the  conversation  can  be 
put  in  evidence.  And  this  means  that  the  other  person 
must  be  identified  as  one  having  authority  to  speat.  Oher- 
maim  Brev-ing  Go.  v.  Adams,  35  111.  App.,  540;  Murphy  v. 
Jack,  142  N.  Y.,  215,  36  N.  E.  Rep.,  882;  Lord  Electric  Go. 
V.  Morrill,  59  N.  E.  Rep.  [Mass.],  807;  Rice,  Criminal  Evi- 
dence, section  302oy  People  v.  Ward,  8  N,  Y.  Orim.  Rep., 
483;  Stepp  v.  State,  31  Ter.  Crim.  Rep.,  349;  Missouri  P. 
R.  Co.  V.  Heidenheimer,  82  Tex.,  195,  27  Am.  St  Rep., 
861;  24  Weekly  Law  Rul.,  245;  Miles  v.  Andrews,  153  lU., 
262,  38  N.  E.  Bep.,  644;  Sullivan  v.  Kuykendall,  82  Ky., 
483,  56  Am.  Rep.,  901;  Oskamp  v.  Gadsden,  35  Neb.,  7; 
Da/ois  V.  Walter,  70  la.,  465,  30  N.  W.  Rep.,  804;  18  Wash- 
ington Law  Reporter,  629;  13  Legal  News,  305;  24  Irish 
Law  Times,  622;  4  Yale  Law  Journal,  223;  2  West  Va. 
Bar,  164;  Deervng  d  Co.  v.  Shumpik,  69  N.  W.  Kep. 
[Minn.],  1088;  Grozer  v.  Eyre,  2  Del.  Co.  Rep.  [Pa.],  61. 

Claude  8.  Wilson,  contra. 

It  is  not  necessary  for  a  witness  to  identify  the  voice  of 
a  speaker  at  the  oth^  end  of  a  telephone  line,  before  he 
can  relate  a  conversation  that  took  place  between  the  wit- 
ness and  such  other  person  over  such  line.  Wolfe  v.  Mis- 
souri P.  R.  Co.,  97  Mo.,  473, 11  8,  W.  Rep.,  49,  10  Am.  St 
Rep.,  331;  Glohe  Printing  Co.  v.  Stahl,  23  Mo.  App.,  451; 
Shower  v.  Chamberlain,  84  N.  W.  Rep.  [la.],  661;  Reed 
V.  Burlington,  G.  R.  d  N.  R.  Co.,  72  la.,  166,  33  N.  W. 
Rep.,  451,  2  Am.  St.  Rep.,  243;  Rock  Island  d  P.  R.  Go.  v. 
Potter,  36  111.  App.,  590 ;  Southwark  Nai.  Bank  v.  Smith, 
21  Penn.  Co.  Ct  Rep.,  1 ;  Oskamp  v.  Gadsden,  35  Neb.,  7, 
17  L.  R.  A.,  440,  note;  Sharon  v.  Sharon,  79  Oal.,  633,  22 
Pac.  Rep.,  26;  Gwst  v.  Hannibal  d  St.  J.  R.  Co.,  77  Mo. 
App.,  258. 


identify  the  eommunication  as  coming  from  any  of  plain- 
tiff's employees.  An  examination  of  the  record  discloBes 
that  the  fact  of  the  converaation  over  the  telephone  con- 
cerning the  delivery  of  the  flour  from  plaintiff  to  defend- 
ant was  first  testified  to  by  plaintiff's  general  manager  in 
hie  evidence  in  chief;  that  he  said  tliat  in  the  month  of 
March  a  communication  was  received  over  the  telephone 
from  defendant's  hakery  inquiring  about  the  delivery  of 
bis  order  for  flour;  that  his  attention  was  called  to  this 
communication  by  one  of  the  employees  who  bad  received 
the  communication,  and  that  at  that  time  the  mill  bad 
been  unable  to  make  its  deliveries  promptly  on  account  of 
pressure  of  business.  He  also  testified  that  this  was  the 
only  communication  that  the  mill  had  received  from  de- 
fendant over  the  telephone  to  his  knowledge  When  de- 
fendant waa  placed  on  the  stand  he  testified  that  be  had 
never  had  but  one  couimunication  with  the  mill  over  the 
telephone,  but  that  this  communication  was  had  on  Jan- 
uary 18,  and  in  the  communication  he  inquired  why  they 
had  not  filled  his  order  for  flour  given  in  January.  There 
is  no  dispute  between  plaintiff  and  defendant  about  the 
fact  that  there  was  a  couimunication  over  the  telephone, 
nor  about  the  substance  of  the  communication ;  the  only 
dispute  being  as  to  the  time  the  communication  vaa  had, 
i.  e,,  whether  in  January  or  in  March.  We  think  it  is  ap- 
parent from  this  statement  that  even  if  it  were  necessary, 
which  we  do  not  hold,  to  have  identified  the  voice  before 
admitting  the  evidence  of  the  communication  over  the  tele- 
phone, the  foundation  for  the  admiesion  of  this  communi- 
cation had  been  properly  laid  when  plaintiff's  agent  testi- 
fied to  it  in  the  first  instance. 

The  only  other  allegation  of  error  is  with  reference  to 
lin!  iirliriii  tjf  ilie  triiil  cinii't  in  refusing  to  etrike  out  a 
lueniiirainliim  fnim  which  defendant  refreshed  his  memory 
in  fixing  ttir  date  of  the  couiinuniiation  with  plaintiff 
over  111*'  tc)<']iliom'.  The  farts  surrounding  the  ruling 
ciiitipl:iini>4l  of  are:  That  when  (Iefi-nd;mt  testified  in  chief, 
he  Kuid  that  at  the  time  he  communicated  with  plaintiff 


New  Orl«KU  CoSe«  Co.  v.  Hntcblnaoa. 

Thomaa  D.  Crane  and  J.  J.  Boucher,  for  plaintiff  in 
error. 

Montgomery  &  Hall,  contra. 

AUES,  O. 

In  this  action  the  plaintiff  below,  which  is  also  the  plain- 
tiff in  error,  sued  the  defendant,  who  was  formerly  in  the 
serrice  of  the  plaintiff  as  salesman,  to  recover  a  sum  al- 
leged to  be  due  from  the  defendant  on  account  of  his 
agency.  The  answer,  besides  a  general  denial,  pleaded  a 
counter-claim  for  an  alleged  unpaid  balance  of  salary,  and 
for  expenditures  incurred  in  the  conduct  of  the  agency. 
The  defendant  recovered  a  verdict  and  judgment  for  $43.- 
45,  which  this  proceeding  is  prosecuted  to  reverse. 

It  is  conceded  by  counsel  that  this  result  could  have 
been  reached  only  by  allowing  to  the  defendant  two  items 
of  his  alleged  counter-claim  which  are  in  issue,  and  in 
support  of  which,  the  plaintiff  contends,  there  is  no  evi- 
dence. The  first  of  these  two  items  is  one  of  |92.35,  al- 
leged to  have  been  incurred  as  an  outlay  by  the  defendant 
as  salary  and  expenses  to  one  Bridges,  as  subagent,  for 
services  rendered  between  the  Ist  and  20th  days,  both 
included,  of  April,  1900.  With  respect  to  this  charge,  it 
appears  that  on  May  26,  1900,  the  defendant  rendered  to 
plaintiff  a  memorandum  of  his  account  with  Bridges  con- 
taining an  explicit  statement  that  it  was  correct  and  a 
direction  to  plaintiff  to  ignore  all  other  memoranda,  and 
in  which  a  charge  was  made  for  expenses  and  services,  on 
the  account  in  question,  beginning  with  May  20,  1900. 
Except  as  below  stated  this  seems  to  have  been  the  first 
and  only  knowledge  or  notice  the  plaintiff  had  of  the 
employment  of  Bridges  until  June  30,  after  the  discharge 
of  the  defendant  from  its  service,  when  he  rendered  it 
a  further  account  claiming  reimbursement  for  expenses 
and  salary  because  of  the  employment  of  Bridges  from 
April  1  to  April  20.    The  first  authority  the  plaintiff  gave 


Moore  r.  Uorusbj. 

claim  for  reimbursement  for  expenditures  on  account 
of  Ragsdale.  We  concluiJe  therefore  that  there  is  no 
support  in  the  evidence  for  either  of  these  disputed  items 
of  counter-claim  and  recommend  that  the  judgment  of 
the  district  court  be  reversed  and  a  new  trial  granted. 

Hastings  and  Oldham,  CO.,  concur. 

Reversed  and  bemanded. 


Pauune  B.  Mooeb,  appellee,  v.  Addie  H.  Hdknsbt,  ap- 
pellant, BT  Ah. 
POED  JUNB  18,  1903.    No.  12,934. 
CommlBsloner's  opinion.    Department  No.  3. 

1.  Hortgftgsa:     Fobeoi.osube:    CERnricATES  op  Lie.is:    Waives.     Cei^ 

tlOcstes  of  liens  against  lands  sold  upon  execution,  as  provided 
for  by  the  Code  of  Civil  Procedure,  are  for  the  benefit  of  the 
plaintiff  and  purchaser,  and  may  be  walvetl.  If  tbey  are  waived. 
It  la  not  error  for  the  sheriff  to  proceed  with  the  sale  without 
them. 

2.  Mortgages:    Pobeclosube:    Appbaibai.:    Kvirence  Sufficient.    Evi- 

dence on  the  objection  that  the  property  was  appraised  too  low 
examined,  and  tietd  to  sustain  the  order  of  conflrmatlon. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before,  Estblle,  J.    Affirmed. 

Siram  A.  Sturges,  for  appellant, 

./.  L.  Kaley,  contra. 

KiRKPATRICK,  O. 

This  is  an  appeal  from  order  of  confirmation  of  a  sale 
of  real  estate  under  a  decree  of  foreclosure  made  by  the 
district  court  for  Douglas  county.  Two  f|ue5tions  are 
presented  in  the  brief  of  apjM'llant  toucliing  the  correct- 
ness of  the  judgment  of  the  trial  court.    First,  it  is  con- 


Walab  T.  WaUk. 

S.  Vnuti:  Patudt  bt  BEiranciAMi::  Subxooatbhi:  Lmrs.  Upon 
bllnre  of  a  tnut  to  par  or  secure  certain  debts,  a  benefldarT. 
who  luu  been  compelled  to  par  one  of  tbe  debts  Intended  to  be 
provided  for  In  order  to  protect  her  intarasts  Id  the  propertr,  is  en- 
titled to  be  snbroK&ted  to  the  rights  of  the  creditor  so  paid,  and 
to  hare  a  Hen  upon  the  propertr  in  the  same  order  w  that  held 
b7  such  creditor, 

Apphal  from  the  diBtrict  court  for  Pawnee  conntr. 
Tried  below  before  Lbtfion,  J.    Aprmed. 

F.  A.  Barton  and  F.  Martin,  for  appellant 

Story  d  Story  and  lAndaay  <£  Ba/per,  contra. 

Pound,  a 

Tbui  suit  mrolres  the  Bame  transactionB  and  g;row8  out 
of  the  same  controversy  as  WaUh  v.  Walsh,  1  Neb. 
[Unof.],  719,  so  that  a  further  statement  of  the  facta  will 
not  become  necessary.  After  this  court  had  affirmed  the' 
decree  in  the  other  case,  Catherine  Walsh  sued  to  assert 
the  claim  of  snbrogatlon  which  she  sought  to  set  np  by 
cross-petition  in  the  prior  suit.  The  court  rendered  a 
decree  in  her  faror,  from  which  the  defendant  Michael 
Walsh  appeals. 

The  principal  defense  interposed  is  a  plea  of  re$  judi- 
cata. But  we  find  upon  inspection  of  the  record  in  the 
other  case,  which  was  put  in  evidence  in  this  suit,  that, 
although  the  decree  sets  forth  that  Catherine  Walsh  is  not 
entitled  to  maintain  her  claim  of  subrogation,  the  basis 
of  such  finding  was  an  order  striking  her  cross-petition 
from  the  flies  purely  for  reafions  of  practice,  and  without 
any  adjudication  upon  the  merits  of  her  claim.  A  judg- 
ment which  disposes  of  a  controversy  otherwise  than  upon 
the  merits  is  not  available  on  a  plea  of  res  judicata.  2 
Black,  Judgments  [2d  ed.],  section  693.  Upon  the  merits 
we  think  the  decree  is  clearly  right  On  failure  of  a  trust 
to  pay  or  secure  certain  debts,  a  beneficiary,  who  has  beem 
cuiiiiH'Ilpd  to  pay  one  of  the  debts  iiilcnded  to  be  provided 


Cbadrou  LoaD  It  BuIldlDS  Ah'd  t.  Uajn. 

Albert  W.  Crites,  for  appellant 

F.  (yiAnn,  Allen  Q.  Fisher  and  M.  P.  Harrington, 
contra. 

Glanville,  C. 

The  ret'ord  before  us  shows  that  the  plaintiff  made  a 
loan  to  tlie  defendant  August  15,  1889,  upon  which  the 
defendant  realized  the  sum  of  |684,  and  secured  the  same 
by  the  mortgage  upon  which  the  decree  in  this  case  was 
rendered;  that  the  payments  made  by  the  defendant  to 
the  plaintiff  from  May  15,  1889,  to  March  15,  1897,  in- 
clusive, aggregate  the  sum  of  |1,494,  the  average  time  of 
payment  being  thrcL'  :r.i.l  three-fourths  years  after  the  date 
of  the  loan;  that  defendant  has  so  paid  to  the  plaintitl' 
the  amount  realized  by  him  on  the  loan  together  with  in- 
terest thereon  from  its  date,  to  the  average  time  of  his 
payments,  at  the  rate  of  thirty-one  and  a  half  per  cent, 
per  annum. 

It  also  shows  that  by  a  system  of  premiums,  dues  and 
fines,  and  by-laws  and  amendments  to  by-laws,  and  con- 
solidation of  series,  and  apportionment  and  distribution 
of  premiums  and  profits,  non-borrowing  members  of  the 
plaintiff  association  in  a  series  with  which  that  of  the 
defendant  nas  consolidated,  and  its  premiums  and  profits 
apportioned,  have  been  repaid  all  the  money  by  them 
invested,  with  interest  thereon  at  the  rate  of  thirty  per 
cent  per  annum  for  the  average  time  of  their  investments; 
that  non-borrowing  members  in  the  same  series  with  the 
defendant  have  been  repaid  the  sums  Invested  by  them, 
together  with  interest  at  fiften  per  cent,  per  annum  for  the 
average  time  of  their  investments;  that  the  former  series 
was  by  this  process  matured  in  ninety-two  months,  while 
defendant's  series  ran  for  117  months,  and  also  that  these 
results  were  brought  about  by  changes  made  after  the  date 
of  defendant's  mortgage,  to  which  he  never  consented. 

The  court  below  gave  the  plaintiff  a  decree  for  fl85.13, 


Allen  (£  Reed,  for  appellant. 
M.  D.  Tyler,  contra. 

AUB8,  C. 

The  facte  in  this  case  are  not  in  dispute.  Appellant, 
who  was  plaintiff  in  the  district  coart,  was  mortgagee, 
and  the  appellees  were  mortgagors  in  possession  of  a  tract 
of  farm  land.  A  decree  of  (oreclosnre  of  the  mortgage 
was  rendered  in  April,  1900,  and  staj'ed  at  the  reqaeiit  of 
the  defendants.  The  land  was  sold  under  the  decree  on 
May  13,  1901,  and  the  sale  was  confirmed  and  sherifTs 
deed  executed  and  delivered  pursuant  thereto  on  the  23d 
of  the  same  month.  The  mortgagors  continued  in  pos- 
session and  had,  of  course,  notice  of  all  these  proceedings, 
and  on,  or  immediately  before,  the  last  named  date,  com- 
pleted the  planting  of  a  crop  on  the  premises.  They  were 
and  are  insolvent  but  continued  in  possession  and  culti- 
vated the  crops  without  objection  by  the  plaintiffs  untU 
the  banning  of  this  action  on  the  14th  day  of  August, 
1901.  The  action  was  brought  and  prosecuted  upon  the 
theory  that  after  the  date  of  the  sale  and  deed  the  de- 
fendants had  remained  in  possession  as  tenants  at  will 
of  the  plaintiff  and  were  liable  to  him  for  the  reasonable 
value  of  the  use  and  occupation.  It  was  alleged  that  they 
were  insolvent  and  were  about  to  sell  and  dispose  of  the 
then  ripened  and  ripening  grains,  in  which  the  plaintiff 
claimed  an  interest  to  the  extent  of  a  third  of  their  value, 
by  way  of  rent,  and  prayed  for  an  accounting  and,  an  iu- 
junction  to  restrain  the  defendants  from  disposing  of  the 
property  until  the  amount  of  the  plaintiff's  claim  should 
be  ascertained  and  satisfied.  A  temporary  injunction  was 
granted  and  together  with  the  summons  duly  served  on 
the  defendanto  on  the  same  day.  Nevertheless  the  de- 
fendant Andrew  N.  Nelson  did  sell  a  part  of  the  grain,  but 
whether  before  or  after  being  notified  of  the  injunction  is 
disputed.    He  was  cited  to  show  cause  why  he  ahonld  not 


Joseph  J.  Gallextine,  appellee,  v.  Archibald  Cdm- 

MINGS,  appellant,  BT  AL. 

Piled  Jult  3,  1903,    No.  12,850. 

Commlaaioner'fl  opinion.    Department  No.  2, 

1.  Hortgft^ea:    Poseclobubs:    Notice  of  Sale,  Contents  of.    It  is  not 

eBsentlal  that  a  notice  of  sale,   under  a  decree  of  foreclosure, 
should  state  the  amount  due  on  the  decree. 

2.  HortgagTBs;    Foueclosube:    Okdeb  of  Sale:    Decbix  Attaceb).    It  is 

not  a  valid  objection  to  a  conflrmatton  of  such  sale  that  a  cop;  of 
the  decree  was  not  attached  to,  or  Incorporated  In,  the  order  of 

3.  Hortgag^s:    Pobeclosube:    Decbbb'.    Record:    Sionature  op  Jvdoe. 

The  Bisnature  of  the  presiding  Judge,  to  a  decree  or  the  record,  1b 
not  essential  to  the  Validity  of  the  decree. 

Appeal  from  the  district  court  for  Buffalo  county. 
Tried  below  before  Suluvan,  J.     Affirmed. 

B.  O.  Hostetler,  for  appellant. 

Frank  E.  Beeman,  contra. 

Albert,  C. 

This  is  an  appeal  from  an  order  confirming  a  sale  made 
in  pursiianre  of  a  decree  of  foreoloaure.  Of  the  manj  ob- 
jections lodged  against  the  confirmation  of  the  sale,  but 
three  are  relied  upon  in  this  court  and  we  shall  consider 
tlicni  in  tlie  order  in  which  they  are  presented  in  the  ap- 
pellant's brief. 

1.  The  first  objection  is  that  the  notice  of  sale  does  not 
contain  a  statement  of  the  amount  due  on  the  decree. 
The  objection  was  properly  overruled.  It  is  not  essential 
to  the  validity  of  a  notice  of  a  sale  under  the  decree  of 
foreclosure  that  it  state  the  amount  of  the  decree.  Strat- 
ton  V.  Rcisdorph,  35  Neb.,  314.  The  appellant  cites  Cook 
V.  F'i'<frr.  55  N.  W.  Rep.  fMich.l.  1019,  na  indicatinp;  a 
c'onlniry  ducti-ine.     TJiat  cawe  is  not  in  \to\nt  because  there 


Parker  t.  Parker. 

Pbank  H.  Parkbe  V.  Lewis  C.  Paekee  btt  al. 

FnJtD  Joi-T  3,  1903.    No.  12,861. 

CommlssloDer'e  opinion.    Department  No.  1. 

]h«tidtileiit  Conveyances:  One  Must  Sixe  E^junr  with  Clean  Hakm. 
Evldonce  examined,  and  held  sufficient  to  suetain  the  Judgment  ol 
the  trial  court. 

Ebuob  from  the  district  court  for  Wage  county.  Tried 
below  before  Stull,  J.    Affirmed. 

O.  M.  Johnston,  for  plaintiff  in  error. 

Samuel  Rinaker,  R.  S.  Bibb,  A.  H.  Bahcock,  T.  J.  Doyle 
and  E.  O.  Krctsinger,  contra. 

Oldham,  O. 

This  case  is  an  aftermath  grown  from  the  stubble  of 
Sheldon  V.  Parker,  66  Neb.,  610,  634,  92  N.  W.  Rep.,  923, 
95  N.  W.  Rep.,  1015.  In  the  former  case  the  contest  was 
between  the  trustee  in  bankruptcy  of  the  estate  of  Lewis 
O.  Parker,  Maude  Lord  Parker,  his  wife,  and  others,  for 
the  purpose  of  subjecting  the  lands  now  in  dispute,  and 
other  property,  to  the  payment  of  the  debts  of  the  bank- 
rupt. A  full  liistory  of  the  dealings  and  transactions  be- 
tween Frank  H.  Parker,  plaintiff  in  the  present  case,  and 
Lewis  C.  Parker  and  wife,  with  reference  to  the  lands  in 
dispute,  is  contained  in  the  opinions  of  this  court  in 
Shclilon  V.  Parker,  supra. 

After  Shcld-on  v.  Parker,  supra,  had  been  instituted  in 
the  district  court  for  Gage  county,  the  present  cause  of 
action  was  instituted  by  Frank  H.  Parker  against  Lewis 
C.  Parker  and  Maude  Lord  Parker,  the  trustee  in  bank- 
ruptcy of  the  estate  of  Lewis  C.  Parker,  and  others,  for 
the  purixjpe  of  cancelling  a  deed,  executed  by  the  plaintiff 
in  this  cause  of  action  to  Lewis  C.  Parker  to  a  one-half  in- 
terest in  about  sixteen  acres  of  land,  referred  to  in  the  rec- 


CbadroD  I.01D  t  Bulldlne  ABSorlnllon  t.  BcdU. 

to  Lewis  C.  Parker  and  that  the  first  name  of  his  brother 
was  written  in  pencil,  and  that  this  name  was  subsequently 
erased  from  the  deed  and  the  name  of  Maude  Lord  Parker 
inserted.  We  do  not  doubt  that  the  latter  statement  is 
true  and  tliat  the  former  affidavit  and  deposition  were 
false,  but  it  clearly  appears  from  the  correspondence  be- 
tween these  brothers  that  the  present  plaintiff  knew  the 
objet't  of  having  the  first  name  of  his  brother  written  in 
pencil  and  knew  that  his  brother  was  going  to  erase  it  and 
insert  the  name  of  some  one  else  in  its  stead  for  the  pur- 
pose of  defrauding  creditors.  One  who  appears  with  his 
hands  grimed  to  the  wrists  by  such  dubious  transactions 
deserves  no  consideration  froui  a  court  with  a  conscience. 
It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Hastings  and  Ames,  CC,  concur. 


Chadbon  Ja>ak  &  Building  Association,  appellant,  t. 
RoBEKT  C.  Scott  et  al.,  appellees. 

Filed  Jult  3, 1903.    No.  12,863. 
Commlsatoner'a  opinion.    Department  No.  1. 

1.  New  Trial:    Nkwit-Disoovbhed  E^iDEnCEr    Time  or  Fiuko  Blonox. 

A  motion  for  a  new  trial  on  the  ground  of  newly-dlacovered  erl- 
dence  must  be  filed  at  the  term,  but  not  necessarily  within  tbree 
days  from  the  date,  of  tbe  rendition  of  Uie  Judgment  complained 
of. 

2.  Hew  Trial:    Time  of  Sdbuirsion  or  Mortoir:    AmoAvrrs.    A  motion 

for  a  new  trial  duly  filed  within  the  time  preacrlbed  by  aUtnte 
at  one  term  of  court  may  be  beard  and  decided  at  a  subsequent 
term,  and  if  affldavlta  are  required  for  Ite  support  they  ma;  be 
filed  at  any  time  before  its  final  submiBslon. 

Appeal  from  the  district  court  for  Dawes  county.  Tried 
belo^'  before  Haeeington,  J.    Affirmed. 


Chadron  Iamu  ft  Building  AssocUtlDD  t.  ScotL 

practice  of  deciding  such  motions  at  a  term  subaequent  to 
tbat  at  which  they  were  filed  has  become  general.  In  the 
same  case  it  was  held  that  affidavits  in  support  of  a  motion 
for  a  new  trial  may  be  filed  at  any  time  before  its  submis- 
sion. In  the  light  of  the  foregoing  authority  there  seems 
to  be  no  room  for  doubt  that  the  court  had  as  ample  juris- 
diction to  hear  and  decide  the  motion  at  the  subsequent 
term,  as  at  that  at  which  it  was  filed. 

In  Weber  v.  Kirkendall,  44  Neb.,  766,  this  court  held, 
quoting  from  the  syllabus: 

"2,  Primarily  the  office  of  a  motion  for  a  new  trial  is 
to  afford  the  court  an  opportunity  to  correct  errors  in  its 
own  proceedings  without  subjecting  parties  to  the  expense 
and  inconvenieuce  of  appeal  or  petition  in  error. 

"3.  The  power  to  correct  errors  in  their  own  proceed- 
ings is  inherent  in  all  courts  of  general  jurisdiction,  and 
in  the  exercise  of  that  discretion  they  are  governed  not 
alone  by  this  solicitude  for  the  rights  of  litigants  but  also 
by  consideration  of  justice  to  themselves  as  instruments 
provided  for  the  impartial  administration  of  the  law. 

"4.  A  stronger  case  will  be  required  for  interference  by 
this  court  on  account  of  an  order  setting  aside  a  verdict 
resulting  in  a  second  trial  on  the  merits  of  a  cause  than 
where  the  motion  therefor  is  denied.  Biglcr  v.  Baker,  40 
Neb.,  325." 

Within  the  rule  thus  announced  we  are  of  opinion  that 
the  affidavits  in  support  of  the  motion  for  a  new  trial  are 
sufficient  to  justify  the  order  granting  it,  although  it  is 
probable  that  they  would  not  have  upheld  an  assignment 
of  error  in  denying  it.  The  principal  objection  made  to 
them  is  that  the  newly-discovered  evidence  disclosed  by 
them  is  largely  cumulative.  But  it  has  been  repeatedly 
held  by  this  court  that  evidence  of  that  character  is  suffi- 
cient, if  it  is  of  such  a  nature  as  that  it  can  be  seen  that  it 
would  probably  have  changed  the  result  of  the  trial.  That 
in  the  opinion  of  the  trial  judge  it  would  have  done  so  in 
this  case,  is  demonstrated  by  the  facts  that  both,  trials 
were  before  him  without  a  jury ;  tbat  be  granted  the  mo- 
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^Feeka'  work  from  February  5,  1898,  to  December  9,  1898, 
at  $2.50  per  we^,  fllO;  that  the  said  defendant  agreed 
to  pay  her,  the  Bsid  plaintiff,  the  reasonable  value  of  said 
eerrices;  that  defendant  accepted  said  services  and  re- 
ceived the  benefit  thereof;  that  said  services  were  reason- 
ably worth  the  sum  of  |180;  that  there  had  been  paid  on 
the  said  work  and  labor  the  sum  of  fl5,  leaving  a  bal- 
ance due  the  plaintiff  from  the  defendant  of  fl65,  no 
part  of  which  bad  been  paid,  and  prayed  for  a  judgment 
against  the  defendant  for  the  said  sum  of  f  165,  and  costs 
of  suit.  To  this  bill  of  particulars  the  defendant  answered 
as  follows: 

"(1)  Denied  each  and  every  all^^tion  contained 
therein;  (2)  allied  that  about  the  time  alleged  in  the 
plaintiff's  petition  plaintiff  became  a  member  of  the  famUy 
of  the  defendant,  with  the  understanding  and  agreement 
that  the  defendant  was  to  support,  clothe  and  care  for 
the  plaintiff  and  her  minor  child,  and  that  plaintiff  was 
to  live  with  defendant  and  be  a  member  of  her  family  for 
such  period  as  plaintiff  might  desire;  that  at  the  time 
plaintiff  became  a  member  of  defendant's  family  she  was 
without  a  home  and  had  to  depend  upon  going  out  to 
labor  for  herself  and  child ;  that  tliere  never  was  any 
agreement  for  the  payment  of  wages  to  the  plaintiff,  bat 
on  the  other  hand  there  was  a  distinct  understanding  be- 
tween the  parties  that  plaintiff  and  her  minor  child  were 
to  be  members  of  the  family  of  defendant,  and  that  de- 
fendant was  to  support  and  clothe  them  during  such 
period  as  they  might  choose  to  remain  with  her,  and  was 
not  to  include  wages." 

On  these  issues  the  cause  was  tried  before  the  justice 
without  a  jury;  the  court  found  that  the  plaintiff  had 
worked  fur  (he  deffuihiut  for  the  pi-riod  of  sisfy  weeks; 
that  there  was  an  implied  contract  that  the  defendant _ 
was  to  pay  the  plaintiff  a  reasonable  compeusatlou  for 
her  services,  which  the  court  itemized  and  found  to  be  as 
follows:  Fifty-two  weeks  at  ?2  per  wpok,  $104;  eight 
weeks  at  $5  per  week,  $40,  making  a  total  of  $1-14;  that 
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The  plaintiff  also  contends  tliat  the  evidence  does  not 
aostain  the  judgment  An  examination  Qf  the  record  dis- 
closes that  there  was  a  conflict  of  evidence  on  the  question 
as  to  whether  or  not  defendant  herein  was  to  receive  pay 
for  her  services.  She  testified  that  plaintiff  requested  her 
by  letter  to  come  and  live  with  her,  and  assist  in  the  wort 
about  the  house  and  premises,  promising  to  pay  a  reason- 
able compensation  therefor.  This  was  denied  by  the 
plaintiff.  The  defendant  also  testified  that  at  another 
time  whesx  nursing  the  plaintiff,  who  was  ill,  the  plaintiff 
said  to  her:  "That  if  anything  should  happen  and  she 
should  not  get  well,  I  would  receive  my  wages  just  the 
same."  This  was  denied  by  the  plaintiff,  but  she  ad- 
mitted that  they  had  some  talk  about  the  matter.  The 
plaintiff  testified  that  she  never  made  any  arrangements 
or  agreement  with  the  defendant  to  pay  her  wages,  but 
admitted  that  her  services  were  worth  more  than  the 
board  of  herself  and  minor  child,  and  the  articles  of 
clothing  which  she  had  purchased  for  her. 

It  appearing  that  tliere  was  such  a  conflict  of  evidence 
as  we  have  described,  it  was  proper  for  the  district  court 
to  sustain  the  finding  and  judgment  of  the  justice  of  the 
peace.  The  district  court  rightly  concluded  that  the 
justice  having  heard  the  evidence  of  the  witnesses,  having 
had  an  opportunity  to  observe  their  demeanor  upon  the 
trial,  their  apparent  truthfulness  or  lack  thereof,  and  all 
of  the  incidents  which  go  to  make  up  the  trial,  was  better 
able  to  determine  to  which  party  he  should  give  the  most 
credit.  And  the  same  rule  shonld  prevail  in  the  district 
court  that  we  have  so  often  announced  as  the  rule  of  this 
court,  that  where  there  is  some  competent  evidence  to 
sustain  the  finding  of  the  justice,  and  it  can  not  be  said 
that  his  judgment  was  clearly  wrong,  it  should  be  affirmed. 

We  therefore  hold  that  the  judgment  of  the  district 
court  was  right,  and  we  recommend  that  it  be  affirmed. 

OiANViLLE  and  Albert,  CC.,  concur. 
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lease.  Sisson  v.  Kaper,  75  N.  W.  Rep.  [la,],  490;  Bryant 
V.  Tkesing,  46  Neb.,  244;  Barnctt  v.  Pratt,  37  Neb.,  349; 
Abbott,  Trial  Evidence  [2d  ed.],  648;  Mann  v.  Nunn,  43 
L.  J.  0.  P.,  241,  30  Law  Times  Rep.,  526;  Hines  v.  Wilcox, 
96  Tenn.,  148,  54  Am.  St.  Rep.,  823;  Durkin  v.  Cobleigh, 
17  L.  R.  A.  [Mass.],  270;  Welz  v.  Rhodius,  44  Am.  Rep. 
[Ind.],  747;  Boone,  Real  Property  [2d-ed.],  section  103e; 
Barr  v.  Kimball,  43  Neb.,  766;  Wolfe  v.  Arrott,  109  Pa. 
St.,  473 ;  Hollcy  v.  Young,  66  Me.,  520 ;  Jackson  v.  Odell, 
12  Daly  [N.  Y.],  345;  Prijor  v.  Foster,  1  N.  Y.  Supp.,  774, 
130  N.  Y.,  171;  Myers  v.  Roscnback,  25  N.  Y.  Supp.,  521; 
Rover  Iron  Co.  v.  Trout,  2  S.  E.  Rep.  [Va.],  713. 

W.  A.  Saunders,  contra. 

Parol  evidence  of  prior  or  contemporaneous  agreements 
not  included  in  the  written  lease  are  inadmissible,  and  no 
parol  evidence  can  be  received  to  contradict,  alter  or  ex- 
tend the  terms  of  the  lease.  Mattison  v.  Chicago,  R.  I.  d  P. 
R.  Co.,  42  Neb.,  545;  Maxwell  v.  Burr,  44  Neb.,  31;  Sylves- 
ter V.  Carpenter  Paper  Co.,  55  Neb.,  621 ;  Western  Mfg. 
Co.  V.  Rogers,  54  Neh.,  456;  Nebraska  Exposition  Ass'n 
V.  Tovmley,  46  Neb.,  893;  Commercial  State  Bank  v.  Ante- 
lope County,  48  Neb.,  496;  Dodge  v.  Kiene,  28  Neb.,  216; 
Clarke  V.  Kelsey,  41  Neb.,  766;  Hamilton  v.  Thrall,  7  Neb., 
210;  Kaserman  v.  Fnes,  33  Neb.,  427;  Watson  v.  Roode, 
30  Neb.,  264;  Stamstcs  v.  McMurtry,  64  Neb.,  761;  Min- 
neapolis &  St.  L.  R.  Co.  V.  Cox,  41  N.  W.  Rep.  [la.],  24; 
Kelly  V.  Chicago,  M.  &  St.  P.  R.  Co.,  61  N.  W.  Rep.  [la.], 
957;  Reeves  v.  McComeskey,  168  Pa.  St.,  571,  32  Atl.  Rep., 
96;  Glcves  v.  Willoughby,  7  Hill  [N.  Y.],  83;  Taylor, 
Tjondlord  and  Tenant,  section  646;  Stants  v.  Protzman  & 
Peer,  84  111.  App.,  434;  Long  v.  Gicrict,  59  N.  W.  Rep. 
[Minn.],  194;  Doolittle  v.  Selkirk,  28  N.  Y.  Supp,,  43;  12 
Am.  &  Eng.  Encj.  Law  [let  ed.],  748;  Tibbits  v.  Percy, 
24  Barb.  [N.  Y.],  39 ;  Wilson  v.  New  United  States  Cattle- 
Ranch  Co.,  73  Fed.  Rep.,  994;  Reynolds  v.  Palmer,  31  Fed. 
Rep.,  433;  Empire  State  Phosphate  Co.  v.  Seller,  61  Fed. 
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said  representations  of  the  plaintiff  in  negotiating  for 
the  lease  upon  said  premises.  Defendants  further  aver 
that  at  the  time  they  signed  said  lease,  the  said  plaintiff 
orally  again  assured  the  defendants  that  the  said  repre- 
sentations as  to  the  premises  being  in  good  condition  were 
true  in  all  respects ;  and  at  the  time,  and  in  consideration 
of  the  signing  of  said  lease,  then  and  there,  verbally 
promised  and  agreed  with  the  defendants  that  if  there 
were  any  defects  in  said  premises,  or  in  its  equipment  or 
appurtenances,  he  the  said  plaintiff  would  remove  such 
defects  immediately  and  place  said  premises  in  good  con- 
dition and  suitable  and  fit  for  the  purpose  for  which  the 
defendants  desired  to  use  them.  Defendants  allege  that 
the  said  representations  so  made  to  the  defendants  were 
false  and  that  the  plaintiff  failed,  neglected  and  refused 
to  carry  out  and  perform  his  said  agreement  to  place  said 
premises  in  repair  and  remove  the  defects  existing  therein 
at  the  time  of  the  signing  of  said  lease.  Defendants  aver 
that  the  only  means  of  heating  the  said  premises  was  by 
a  furnace  located  in  the  basement  of  the  building,  and  the 
pipes  in  said  furnace  were  so  defectively  arranged  that 
no  heat  could  be  conveyed  from  said  furnace  to  the  work- 
ing room,  or  room  where  the  butter  and  other  provisions 
were  prepared  for  the  market,  and  without  heat  in  said 
room,  it  was  impossible  for  the  defendants  to  use  the 
room.  Said  furnace  was  also  defective  in  that  it  was 
worn  out  and  in  a  dilapidated  condition ;  it  had  neither 
grate  nor  linings,  and  it  would  not  heat  either  the  busi- 
ness portion  of  the  premises  to  make  it  fit  to  carry  on 
business,  nor  the  residence  portion  of  the  premises  to 
make  that  part  fit  and  safe  for  the  family  to  live  in ;  and 
when  fire  was  lighted  in  said  furnace  coal  gas  constantly 
escaped  therefrom,  filling  the  entire  premises,  and  espe- 
cially the  residence  portion  thereof,  to  such  an  extent  as 
to  render  the  place  dangerous  to  life.  That  the  range  in 
the  kitchen  was  broken  down  and  would  not  work,  the 
back  porch  of  the  residence  was  in  a  dilapidated  condition, 
and  was  unsafe  for  a  person  to  go  upon.    Defendants  aver 
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poses ;  that  the  building  was  heated  by  means  of  a  hot-air 
furnace  situated  in  the  cellar,  which  furnace  was  in  good 
condition  and  suitable  for  the  purpose  intended;  that  the 
furnace  would  furnish  the  necessary  heat  for  carrying  on 
(he  business  of  maliing  and  preparing  butter  for  the  mar- 
ket ;  that  it  fiirnislied  sufficient  heat  to  make  the  two  upper 
stories  habitable  and  comfortable  as  a  residence;  that  all 
of  these  representations  were  relied  upon  by  plaintiffs  in 
error  and  were  false ;  that  the  furnace  was  worn  out  and 
worthless;  that  it  would  furnish  no  heat  for  the  work- 
room or  the  living  rooms;  that  when  an  attempt  was  made 
to  use  the  furnace  it  allowed  coal  gas  to  escape  into  the 
living  rooms  to  such  an  extent  that  Bauer  and  other  mem- 
bers of  his  family  were  made  sick  and  confined  to  their 
beds;  that  the  living  rooms  could  not  be  heated,  and  were 
wholly  uninhabitable;  that  defendant  in  error  had  further 
represented  and  agreed  tliat  if  there  were  discovered  any 
defects  in  the  premises  wliich  interfered  with  the  comfort- 
able use  and  enjoyment,  upon  notice  he  would  immediately 
make  repairs  and  remedy  the  defects  found  to  exist;  that 
plaintiffs  in^error  immediately  notified  him  of  the  condi- 
tion of  the  premises  and  that  they  were  unsuitable;  that 
on  the  occasion  of  each  payment  of  rent  defendajit  in 
error  was  notified  of  the  condition  of  the  premises,  and 
that  the  members  of  the  Bauer  family  were  made  sick  by 
the  condition  of  the  building,  and  that  plaiiitifTs  in  error 
would  be  obliged  to  vacate  the  building  unless  the  defects 
complained  of  were  remedied ;  and  that  defendant  in  error 
repeatedly  promisetl  and  agreed  to  make  the  repairs  but 
failed  to  do  so,  in  consequence  of  wliich  failure  plaintiffs 
in  error  vacated  the  premises. 

The  evidence  further  discloses  that  plaintiff  in  error 
Bauer  went  upon  the  premises,  but  at  the  time  he  went 
into  the  cellar  it  was  so  dark  that  he  could  not  make  a 
thorough  examination.  It  is  also  disclosed  that  defend- 
ant in  error  did  make  some  repairs,  expending  the  sum  of 
810  in  repairing  the  furnace;  but  it  appears  that  the  fur- 
uiiLL-  was  ulil  aud  worn  out,  uinl  lunlil  uot  lie  put  in  rejiair. 
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Pryor  v.  Foster  holds  that  a  tenant  induced  to  lease 
premises  by  reason  of  the  false  representations  of  the  land- 
lord as  to  the  heating  capacity  of  a  furnace  does  not  by 
payment  of  the  rent  waive  the  right  to  sue  for  damages. 

In  Wolfe  V.  Arrott  an  affidavit  of  defense  to  a  claim  (or 
rent  setting  forth  that  the  landlord  falsely  represented 
the  sanitary  condition  of  the  dwelling  house  to  be  good 
was  held  to  be  a  good  defense. 

In  Meyers  v,  Rosenback,  25  N.  Y.  Supp.,  521,  the  defend- 
ant in  an  action  on  the  lease  pleaded  that  he  was  induced 
to  sign  the  lease  by  the  false  and  fraudulent  representa- 
tions of  the  plaintiff  that  the  building  was  fit  for  the  pur- 
pose for  which  defendant  wished  to  use  it,  and  that  the 
plaintiff  knew  at  the  time  that  they  were  false,  and  it  was 
there  held  that  evidence  of  the  conversations  and  repre- 
sentations made  which  were  the  inducing  cause  were  ad- 
missible. 

We  think  the  cases  cited  sufficiently  distinguish  a  case 
of  fraudulent  representations  inducing  the  signing  of  a 
lease  from  a  case  in  which  the  lessee  seeks  to  fasten  upon 
the  landlord  the  cost  of  necessary  repairs  where  he  had 
failed  to  secure  the  insertion  in  the  lease  of  a  provision 
requiring  the  landlord  to  make  the  repairs.  In  the  latter 
case,  we  do  not  doubt  that  if  because  of  the  active  fraud 
of  the  landlord,  the  written  lease  failed  to  show  the  actual 
agreement  that  the  landlord  should  make  the  repairs,  the 
lessee,  having  properly  pleaded  such  fraud,  would  be  per- 
mitted to  recoup  his  damages,  or,  if  forced  to  remove  be- 
cause of  the  failure  to  repair,  would  be  entitled  to  de- 
fend an  action  for  rent  upon  that  ground.  However,  in 
the  absence  of  any  pleading  of  fraud,  it  is  very  manifest 
that  the  rule  which  excludes  evidence  to  contradict  the 
writing  Is  applicable,  and  the  lease  must  then  be  permitted 
to  speak  alone.  Cleves  v.  WHlouf/hby,  7  Hill  [N.  Y.],  83; 
Reeves  v.  McComcskcy,  32  Atl.  Rep.  [Pa.],  96. 

In  view  of  what  has  been  said,  does  the  answer  quoted 
state  a  defense?  We  have  already  concluded  that  fraud 
in  proi/urinj;  tlic  k'iisc  is  a  siiniritiil  dt'fi'use,  but  the  HiitH- 
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duct  of  the  lessor,  at  the  time  of  the  signing  of  the  lease, 
he  inadmiseihle.  There  is  no  such  knowledge  on  the  part 
of  the  lessor  of  the  falsit;  of  the  representations,  no  fraud- 
ulent intent  charged  in  the  answer. 

Barr  v.  Kimball,  supra,  relied  on  hy  plaintiffs  in  error, 
is  distinguishable  from  the  case  at  har.  The  answer  in 
that  case  distinctly  charged  that  the  false  representations 
upon  which  the  defendant  relied  to  their  injury  were 
known  to  be  false  by  the  plaintifF,  and  the  decision  is 
placed  upon  the  ground  that  the  evidence  was  suflBcient  to 
support  the  finding  that  the  representations  were  false 
"and  known  to  be  so  when  made  by  tbe  party  making 
them." 

We  conclude  therefore  that  the  answer  was  insufficient 
to  admit  the  evidence  tenden-d,  and  such  evidence  was 
properly  excluded.  In  its  absence,  there  is  no  question 
made  as  to  the  propriety  of  directing  a  verdict  for  plain- 
tiff in  the  court  below. 

It  is  therefore  recommended  that  the  judgment  of  the 
trial  court  be  affirmed. 

DuFFiB  and  Pound,  CO.,  concur. 

Affibmbd. 
Opinion  on  rehearing  follows. 


Hbnbi  L.  Baueb  bt  al,  v.  Richard  Tatloe. 

Filed  JAnoAsT  21, 1904.   No.  12,951. 

CommiBBloner'B  opinion.    Department  No.  8. 

1.  Fraud;  MiSBEPBESEHTATiona:  Damage^:  Iiitent.  Wbera  one  baa 
made  repreaentatlone  of  (act  Bhown  to  be  false  upon  which  the 
other  party  has  relied  to  hia  damage,  the  intent  or  good  faith 
of  the  party  making  the  representations  Is  Immaterial  in  an  action 
by  the  Injured  party  to  recoup  b!s  damages,  or  in  an  action  by  the 
former  where  the  latter  pleads  the  fraud  of  the  plaintiff  as  a  de- 
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KiBKPATBICK,  0. 

An  opinion  was  rendered  in  this  case  at  a  former  sit- 
ting of  the  court,  and  the  case  is  here  upon  rehearing. 
The  statement  of  facts  contained  in  the  prior  opinion  being 
sufficient  for  the  purpose  of  disposing  of  the  question  now 
presented,  a  restatement  will  not  be  necessary  herein. 
In  the  trial  of  this  cause  in  the  lower  court  practically  all 
of  the  testimony  of  plaintiffs  in  error  in  support  of  the 
allegations  pleaded  in  the  answer  that  they  were  induced 
to  enter  into  the  learfe  by  the  fraudulent  representations 
of  defendant  in  error,  and  the  evidence  offered  for  the 
purpose  of  showing  that  the  premises  leased  were  not  in 
a  habitable  condition,  was  by  the  trial  court  excluded, 
and  it  was  held  that  these  rulings  on  the  evidence  were  not 
erroneous  because  of  the  insufficiency  of  the  answer  in 
failing  to  allege  that  the  false  representations  which  in- 
duced the  execution  of  the  lease  were  made  by  the  lessor 
with  knowledge  of  their  falsity.  In  .holding  that  the 
scienter  was  essential  to  a  complete  defense  in  an  action 
like  that  at  bar,  where  the  lessor  seeks  to  collect  rents  due 
under  the  lease,  and  the  lessee  alleges  the  lessor's  fraud 
inducing  the  execution  of  the  lease,  the  rule  as  it  obtains 
in  some  of  the  states  of  the  union  was  followed.  It  ap- 
pears, however,  as  shown  by  the  cases  cited  in  brief  of. 
counsel  for  plaintiffs  in  error  at  this  hearing,  that  a  con- 
trary rule  has  been  adopted  and  adhered  to  in  this  state, 
namely,  that  where  one  has  made  statements  shown  to  be 
false,  upon  which  the  other  party  has  relied  to  his  damage, 
the  intent  or  good  faith  of  the  party  making  the  state- 
ments is  immaterial  in  an  action  by  the  injured  party  to 
recoup  the  damages  by  him  suffered,  or,  as  in  this  case, 
where  the  party  suffering  the  injury  is  defendant  and 
pleads  the  fraud  of  the  plaintiff  as  a  defense.  Johnson  v. 
Gulick,  46  Neb.,  817;  Gemer  v.  Mosher,  58  Neb.,  135. 

This  rule  is  firmly  established  in  this  state,  and  we  have 
no  disposition  to  announce  a  different  holding  at  this 
time.    The  judgment  of  affirmance  heretofore  entered  was 
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Htsardom  t.  Wtconer. 

Ebbob  from  the  district  coart  for  Frontier  countj. 
Tried  below  before  Nobbis,  J.    Affirmed. 

J,  L.  White,  for  plaintiff  in  error. 

W.  R.  Starr,  contra, 

DUFFIB,  O. 

This  action  waa  commenced  in  justice  court,  where 
judgment  went  in  faror  of  the  plaintiff.  An  appeal  was 
taken  to  the  district  court,  but  the  transcript  was  not  filed 
for  more  than  thirty  days  after  the  rendition  of  the  judg- 
ment in  the  justice  court.  Motion  was  made  to  dismiss 
the.appeal  upon  this  ground.  A  number  of  affidarita  were 
filed  both  in  support  of  the  motion  and  in  resistance 
thereof.  Oral  testimony  also  appears  to  hare  been  offered 
by  the  parties.  The  court  overruled  the  motion,  gave  the 
plaintiff  thirty  days  in  which  io  file  his  petition  and  the 
defendant  thirty  days  thereafter  to  plead,  and  to  this  rul- 
ing the  plaintiff  took  an  exception.  The  plaintiff  failed 
to  file  his  petition  or  to  plead  or  appear  further  in  the 
case,  standing  on  his  motion  to  dismiss;  and  the  action 
being  one  in  replevin  and  the  property  having  been  de- 
livered to  the  plaintiff,  a  trial  was  had  to  a  jury  and  a 
verdict  returned  finding  that  the  defendant  was  entitled 
to  the  possession  of  the  property  when  the  action  was 
commenced.  Judgment  was  entered  upon  this  verdict  and 
the  plaintiff  has  taken  error  to  this  coiirt. 

The  only  error  assigned  is  that  the  court  erred  in  re- 
fusing to  dismiss  the  appeal.  It  has  been  held  in  numer- 
ous cases  that  a  failure  to  file  transcript  within  thirty 
days  from  the  rendition  of  the  judgment  appealed  from 
will  not  cause  a  dismissal  of  the  appeal,  providetl  the 
failure  to  file  the  transcript  was  not  caused  by  the  n^lect 
of  the  appellant.  This  is  so  well  understood  that  a  cita- 
tion of  the  cases  is  not  necessary.  The  defendant  in  error 
evidently  made  a  showing  that  the  failure  to  file  the  tran- 


HncCsll  T.  Looner- 
ftlleges  tbat  tbe  Judgment  compIalDed  of  was  rendered  October 
6th,  at  the  October,  1900,  term  of  court,  and  that  no  knowledge  of 
it  reached  the  defendant  till  May  following,  on  the  ground  that  It 
does  not  show  that  the  October  term  had  adjourned  at  that  time, 
will  not  be  entertained  when  raised  for  the  first  time  on  appeal  In 
this  court 

4.  JudfrneAt:    Vacatioh  Aiteb  Tebm:    ATronnEi  akd  Cuint:     Mis- 

UNDEBSTANniNO  OF  A'TTOBNET  AB  TO  Employuent.  A  mlauDderstand- 
Ing  between  home  attorneys  of  a  defendant,  sued  in  a  county  more 
than  two  hundred  miles  from  his  residence,  where  service  was 
obtained  through  his  temporary  presence  there,  and  attorneys  at 
the  place  of  suit,  by  reason  of  which  the  latter  supposed  that  their 
employment  was  only  temporary  and  preliminary,  but  the  former 
and  the  defendant  regarded  It  as  general  and  for  the  entire  case, 
for  which  reason  a  yalld  defense  of  presentation  and  a  Judgment 
was  rendered  on  an  ex  parte  hearing,  is  sufficient  ground  for  set- 
ting the  Judgment  aside  on  petition  after  the  term,  where  the 
defendant  lias  acted  with  reasonable  diligence  in  preparing  his 
defense  and  with  promptness  on  learning  of  the  Judgment 

5.  Judgment:   Vaoatioh  ArreaTBRM:  MisiraDEasTAHDiNa  or  Attorkgt: 

Pleadino:  Etidekck  SumcnNT.'  Such  a  misunderstanding,  held 
to  be  sufficiently  set  forth  in  the  pleading,  and  the  court's  finding 
tliat  It  existed  sustained  by  the  evidence. 

Appeal  from  the  district  cotirt  for  Douglas  county. 
Tried  below  before  Dickinson,  J.    Affirmed. 

E.  (7.  McQUton  and  James  H.  Mcintosh,  for  appellant. 

Gaines,  Eelby  &  Storey,  contra. 

Hastings,  O. 

This  is  an  appeal  from  a  decree  vacating  a  judgment  and 
granting  a  new  trial  in  an  action  bj  J.  P.  Looney  against 
J.  H.  MacCall,  in  which  action  judgment  was  recovered 
by  Looney  on  October  6, 1900.  July  12, 1901,  MacCall  filed 
hia  petition  to  vacate  the  jadgment  on  the  ground  of  a 
misunderstanding  between  his  attorneys  at  his  home  in 
Lexington  and  Greene  &  Breekenridge  of  Omaha,  because 
of  which  he  relied  upon  Greene  &  Breekenridge  to  present 
his  defense,  and  they  on  the  other  hand  had  merely  sup- 
posed that  they  were  employed  to  render  some  preliminary 
services  which  had  been  specifically  requested  by  Warring- 
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what  the  hooks  would  set  forth ;  that  the  facts  set  forUi  in 
the  affidavit  were  sufficient  to  entitle  him  to  his  original 
decree,  which  found  MacCall,  as  a  delinquent  stockholder, 
liable  for  Looney's  judgment  against  the  Meridian  Canal 
Company ;  he  also  alleged  that  his  original  action  against 
MacCall  was  instituted  on  May  5,  1897,  and  that  after 
such  date  and  before  the  rendition  of  the  decree  in  October, 
1900,  MacCall  had  transferred  all  his  property,  to  the 
value  of  more  than  f 50,000,  for  the  purpose  of  defrauding 
his  creditors  and  purposely  thereafter  neglected  the  de- 
fense of  Looney's  action.  A  motion  to  strike  this  last  al- 
legation from  the  answer  «as  overruled  and  in  June  an 
amendment  was  filed  to  MacOall's  petition  setting  out 
some  correspondence  between  Warrington  &  Stewart  and 
Greene  &  Breckenridge  and  expanding  the  allegations  as 
to  the  mutual  misunderstanding  between  Warrington  & 
Stewart  on  behalf  of  MacCal!  and  Greene  &  Breckenridge 
with  reference  to  the  latter's  employment.  A  genera!  denial 
was  filed  to  this  amendment,  and  on  July  1,  1902,  trial 
was  had  before  the  same  judge  who  entered  the  original 
decree  against  MacCall.  He  made  a  general  finding  on 
MacCall's  petition  in  the  latter's  favor  and  decreed  that 
the  judgment  of  October  6,  1900,  should  be  vacated  and 
annulled  and  the  ori^nal  case  of  Looney  against  MacCall 
reinstated  and  assigned  for  trial  and  awarded  to  MacCall 
his  costs  in  the  present  proceedings. 

From  this  judgment  Looney  appeals  and  urges,  first, 
that  MacCall  had  no  remedy  in  equity  because  his  proper 
proceeding  was  under  section  602  of  the  Code;  second, 
that  MacCall's  petition  does  not  show  diligence  in  present- 
ing his  application  to  set  aside  the  default  judgment; 
third,  that  the  allegations  as  to  a  misunderstanding  among 
the  attorn^B  are  not  sufficient  to  excuse  his  non-appear- 
ance, and  fourth,  that  the  evidence  of  such  misunderstand- 
ing is  not  sufficient  to  show  an  equitable  right  to  a  new 
trial.  Counsel  for  MacCall  have  apparently  abandoned 
the  claim  of  willful  perjury  and  the  claim  of  an  agreement 
not  to  take  up  the  case  pending  the  presidential  election. 


MacCall  t.  Looney. 

It  is  next  claimed  that  in  any  event  the  allegations  of 
tlie  MacCall  jwtition  are  insufficient  to  show  that  the  ren- 
dition of  the  original  decree  was  obtained  without  fault, 
laches  or  negligence  on  hia  part.  The  objections  to  the 
petition  are,  first,  that  so  far  as  the  allegations  of  an  agree- 
ment that  cases  should  not  be  tried  until  after  the  presi- 
dential election,  that  there  Is  no  allegation  when  the  term 
of  court  adjourned;  nor  that  it  did  not  last  some  months 
after  the  presidential  election;  that  in  fact  it  did  so  last 
and  no  diligence  was  used  by  MacOall,  or  his  attorneys, 
to  protect  his  rights  during  all  of  that  time.  MacCall  is 
not  now  insisting  on  that  ground  of  defense.  He  is  in- 
sisting <m  the  defense  that  he  and  his  home  attorneys  were 
relying  i  n  the  employment  of  Greene  &  Breckenridge,  and 
that  the  latter  did  not  understand  that  they  were  so  em- 
ployed and  permitted  a  default  judgment  on  an  &c  parte 
hearing. 

It  is  claimed  that  the  petition  does  not  set  forth  when 
the  October  term  was  ended  and  that  so  far  as  the  allega- 
tions go  there  was  nothing  to  show  that  the  court  trying 
the  case  did  not  still  have  Jurisdiction  to  set  aside  the  de- 
cree. It  hardly  seems  probable  that  this  objection  is  seri- 
ously made,  and  it  was  not  urged  at  the  argument.  This 
court  must  take  judicial  notice  that  terms  of  court  are 
required  to  he  set  annually  and  it  will  not  presume  that 
the  October  term  of  Douglas  county  district  court  lasted 
until  July  following. 

Doubtless,  a  petition  for  relief  in  equity  from  a  judg- 
ment should  indicate  that  the  court  making  the  record 
had  no  Itfnger  jurisdiction  to  correct  it  An  allegation  of 
the  reasons  for  the  non-appearance  of  the  defendant  dur- 
ing the  term  at  which  the  action  was  originally  tried  is 
necessary.  In  this  case  the  allegations  relied  upon  are, 
that  Greene  &  Breckenridge  did  not  understand  that  they 
were  so  employed  and  that  Warrington  &  Stewart  and 
ilacCiill  himself  had  no  knowledge  that  the  case  had  been 
brought  to  trial  until  they  learned  it  by  the  institution 
of  a  creditors'  bill  proceeding  to  enforce  the  judgment  in 
i_  May  following. 
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QroTe  Y.  DiDeen. 

W.  Van  Gilder,  of  the  contract  set  forth  in  paragraph  one 
of  said  petition,  nevertheless  this  defendant  received  the 
assignment  of  said  contract  as  set  forth  in  said  paragraph 
three  for  his  own  personal  individual  use  equal  and  jointly 
with  his  brother  James  E.  Van  Gilder;  and  that  this  de- 
fendant and  the  said  James  E.  Van  Gilder  are  the  owners 
respectively  of  an  undivided  one-half  interest  in  and  to 
the  premises  described  in  said  petition,  and  that  each  of 
them  are  in  the  actual  possession  of  the  premises  described 
in  said  petition,  and  in  the  actual  use  and  occupation  of 
the  same. 

"Wherefore  this  defendant  prays  that  the  petition  herein 
be  dismissed  at  plaintiffs'  cost,  and  for  such  other  and  fur- 
ther relief  as  may  be  just  and  equitable  upon  the  trial  of 
this  cause  for  the  full  and  complete  protection  of  this 
defendant." 

Tlie  reply  was  a  general  denial ;  the  cause  was  duly  tried 
to  the  court  and  the  following  decree  was  rendered: 

"Upon  consideration  of  the  pleadings  and  the  evidence 
the  court  finds  that  the  allegations  contained  in  the  peti- 
tion are  true. 

"It  is  therefore  ordered,  adjidged  and  decreed  by  the 
court  that  the  defendants,  and  all  persons  claiming  by, 
under  or  through  them  or  either  of  them,  be,  and  they  are 
hereby,  forever  barred  and  foreclosed  of  all  and  any  equity 
of  redemption,  or  any  right  or  interest  in  and  to  the  fol- 
lowing described  premises;  {here  follows  description  as 
set  forth  in  the  petition),  and  that  the  contract  set  forth 
in  plaintiffs'  petition  between  J.  F.  Grove  and  Mary  J. 
Grove,  husband  and  wife,  and  J.  M.  Dineen,  and  recorded 
in  hook  3  of  Miscellaneous  Record  of  Boone  county,  Ne- 
braska, in  the  office  of  the  county  clerk  of  said  county  at 
page  4fi9  thereof,  is  hereby  canceled,  annulled  and  made 
of  no  force  or  effect  whatever;  and  that  the  plaintiffs  pay 
the  costs  of  this  action  taxed  at  $19.23." 

From  this  decree  the  defendant,  Van  Gilder,  appeals  to 
this  court,  and  now  contends  that  the  decree  is  unjust  and 
inequitable;  that  time  was  not  made  the  essence  of  tbe 


It  is  quite  probable  if  the  appellant  had  asked  for  such 
relief  it  would  have  been  granted.  The  prayer  of  the 
petition  which  contained  a  demand  for  general  equitable 
relief  was  broad  enough  to  sustain  the  decree  complaiued 
of,  and  we  are  bound  to  presume  that  the  evidence  dis- 
closed a  state  of  facts  which  fully  authorized  the  findings 
and  judgment.  The  rule  is,  that  where  the  record  does  not 
purport  to  contain  the  evidence  a  state  of  facts  will  be 
presumed  proved  in  the  trial  court  fully  authorizing  the 
rulings,  verdict  and  judgment  of  that  court.  2  Ency.  PI. 
&  Pr.,  441.  To  sustain  a  decision  appealed  from,  the  ;;eu- 
eral  presumption  exists,  where  the  record  does  not  aihrm- 
atively  show  error,  that  every  proceeding  essential  to 
the  legality  and  validty  of  the  judgment  was  validly 
taken.  And  where,  on  any  contingency  supposahle  in  the 
state  of  the  record  the  decision  below  might  have  been 
valid,  such  contingency  will  be  presumed.  2  Ency.  PI.  & 
Pr.,  428-433.  "In  the  alfflence  of  a  Mil  of  exceptions,  if  the 
petition  or  pleading  on  wliich  the  decree  is  predicated  con- 
tains sufficient  statements  of  a  cause,  and  a  proper  prayer 
for  the  relief  thereby  alTorded,  quest  ions  whicb  for  decision 
necessitate  a  reference  to  the  bill  of  exceptions  will  not 
be  considered,  and  an  afiirmauce  of  the  decree  is  proper." 
Beatrice  Saviriffs  Bank  v.  Beatrice  Chautauqua  Assciubly, 
54  Neb.,  592,  74  N.  W.  Rep.,  1065. 

In  AUing  v.  Fisher,  55  Neb.,  239,  75  N.  W.  Rep.,  536,  it 
was  held  that  "In  the  review  of  cases  by  appellate  pro- 
ceedings in  this  court,  the  transcript  being  silent  as  to 
matters  before  the  district  court.  It  will  be  presumed  that 
the  facts  there  disclosed  were  of  such  a  character  as  to 
warrant  the  judgment  rendered." 

An  examination  of  the  authorities  convinces  us  that  this 
is  the  well  established  rule  not  only  in  this  st*ite  but  in  the 
supreme  court  of  the  United  States,  and  in  all  of  the  states 
of  the  union. 

While  the  forfeiture  of  the  first  payment,  at  first  blush, 
may  seent  inefpiitable,  yet  Diueen  who  made  it  is  not  com- 
plaining. And  in  the  court  below  the  appellant  presented 
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G.  W.  Bemis,  for  plaintiffs  in  error. 

W.  W.  Wyckoff  and  F.  C.  Power,  contra. 

Ames,  C. 

This  is  an  action  to  enjoin  the  authorities  of  the  city  of 
York  from  levying  a  special  assessment  upon  certain  real 
estate  of  the  plaintiffs,  to  defray  the  expense  of  building  a 
sidewalk  adjacent  thereto  and  along  certain  public  streets. 
The  action  was  tried  in  the  district  court  upon  issues 
joined  by  petition,  answer  and  reply,  but  the  evidence  was 
not  preserved  in  a  bill  of  exceptions,  and  although  a  mo- 
tion for  a  new  trial  was  filed  it  does  not  appear  to  have 
been  ruled  upon  by,  or  called  to  the  attention  of,  the  dis- 
trict court.  None  of  the  pleadings  was  impeached  or  sought 
8o  to  be  in  the  lower  court  by  motion  or  by  demurrer. 
The  court  found  both  specially  and  generally  for  the  de- 
fendants and  dismissed  the  action. 

The  plaintiffs  seek  a  review  in  this  court  by  petition  in 
error.  Under  these  circumstances  it  was  possible  for  the 
plaintiffs  to  assign  but  one  ground  of  error  in  this  court, 
viz.,  that  the  answer  does  not  state  facts  constituting  a 
defense  to  the  petition.  This  they  have  not  done  or,  if 
their  first  assignment  can  he  construed  as  equivalent 
thereto,  they  have  waived  it  by  making  no  allusion  to  it  in 
their  brief.  We  have,  however,  examined  the  answer  and 
are  of  opinion  that  it  does  state  a  defense,  but  do  not  feel 
called  upon  to  enter  upon  a  discussion  of  it. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Hastings  and  Oldham,  CO.,  concur. 

Affibmed. 
Opinion  on  rehearing  follows. 
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But  the  findings  in  thia  ease  include  a  general  fiuding 
for  defendants.  It  is  true  that  they  include  a  finding  that 
the  rest  of  tlie  wait  along  Conner's  half  of  the  lota  was 
never  built  iind  that  no  steps  were  taken  to  have  it  built. 
That,  however,  was  not  in  issue  and  can  not  help  plaintiff. 
There  is  also  a  finding  that  no  advertisement  for  bids  was 
published  before  the  construction  of  the  walk. 

As  before  stated,  there  is  no  bill  of  exceptions  and  we 
know  nothing  from  the  record  as  to  what  the  city  ordi- 
nances retjuired  in  this  resiiect.  We  are  not  at  liberty  to 
learn  anything  to  the  prejudice  of  this  judgment  from  any 
other  source.  We  are  not  at  liberty  to  take  judicial  notice 
of  ordinanci'S  which,  so  far  as  the  record  shows,  were  never 
presented  to  the  trial  court  as  evidence.  We  are  no  more 
able  to  conclude  from  the  findings  of  the  trial  court  than 
we  are  from  the  pleadings  that  plaintiffs  are  entitled  to 
an  inJHUctiou.  Whether  or  not  the  trial  court  was  right  in 
holding  that  the  failure  to  build  the  entire  walk  would 
he  no  ground  for  enjoining  this  assessment,  it  is  not  neces- 
sary to  determine  as  that  issue  is  not  in  the  pleadings. 
Whether  or  not  the  trial  court  was  right  in  holding  that 
the  failure  to  advertise  for  bids  before  constructing  the 
walk  gave  no  right  to  an  injunction,  could  only  be  ascer- 
tained by  reference  to  ordinances  not  before  us.  No  such 
requirement  is  cited  from  the  statutes  of  Nebraska.  These 
findings  do  not  necessarily  call  for  a  different  decree  than 
that  rendered. 

Plaintiffs  say  the  burden  of  showing  a  compliance  with 
all  statutory  and  municipal  requirements  rests  upon  de- 
fendants. It  hardly  seems  so.  Plaintiffs  are  seeking  an 
injunction  against  the  action  of  a  public  body.  To  justify 
that  plaintiffs  must  show  that  the  proposed  action  is 
wnmg.  Tliiil  is,  ill  tliia  case  tlifv  must  sIkjw  that  lliere  is, 
at  least  on  the  face  of  the  re^'ord,  an  absence  of  some 
jurisdirlinnul  fact,  the  want  of  which  deprives  the  city 
authiirilies  of  the  right  to  go  further  in  tlie  matter  of  as- 
sessing pliiinlitl's  for  this  walk.  We  must  assume,  in  the 
absence  of  a  I)ill  of  ex<-e|itii>ns.  (hat  the  onlinances  and 
muuii'i)ml  records  support  the  pr()ii(mcd  action. 


Eeirn^  Countr  Bank  t,  Dullentr. 

Tried  below  before  Holmes,  J.    Reversed  in  part  mth  di- 
revtions. 

8.  B.  Pound  and  rrank  E.  M'oods,  for  appellant. 

A.  G.  Greenlee,  contra. 

Albert,  O. 

The  petition  in  this  casp  shows  that  the  plaintiff,  en  the 
16th  day  of  Jannarj,  1897,  recovered  a  jndgmeot  against 
the  defendant  William  DuUenty,  in  the  county  court  of 
Lancaster  county,  for  some  $960,  on  a  note  executed  by 
said  defendant  on  the  19th  day  of  January,  1894,  which  by 
its  terms  was  payable  on  the  19th  day  of  April  of  that 
year;  that  at  and  before  the  date  of  said  note  said  de- 
defendant  was  the  owner  of  a  certain  tract  of  farm  land  in 
Lancaster  county  and  that  afterwai-d,  on  the  31st  day  of 
August,  1894,  he  conveyed  the  land  to  his  father-in-law 
who,  in  the  following  year,  conveyed  it  to  Mary  DuUenty, 
wife  of  the  defendant  Williani  and  his  codefendant  in  this 
case;  that  the  said  conveyances  were  without  considera- 
tion and  were  made  in  fraud  of  the  plaintiff  and  for  the 
purpose  of  hindering  it  in  the  collection  of  its  judgment. 
It  is  also  alleged  in  the  petition  that  the  defendants  claim 
that  said  farm  lands,  at  the  time  of  said  conveyances, 
were  owned  and  occupied  by  them  as  their  homestead,  but 
that  the  value  thereof  is  in  excess  of  |2,000,  and  that  the 
defendants  had  long  since  abandoned  such  premises  as 
their  homestead.  The  plaintiff  allies  further  that  the 
defendant  William,  on  the  19th  day  of  November,  1900. 
purchased  a  certain  lot  in  the  city  of  Lincoln  and  paid  the 
consideration  thereof;  that  for  the  purpose  of  hindering, 
delaying  and  defrauding  the  plaintiff  and  his  other  credi- 
tors in  tin'  cnilccHon  of  their  defitH.  lie  caused  the  title 
thereto  to  be  taken  in  the  name  of  his  wife;  that  she  now 
holds  the  title  to  said  lot  in  fruBt  for  her  said  husband  and 
codefendant  and  that  the  defL-ndants  have  resided  on  and 
occupied,  and  still  reside  on  and  occupy,  such  lot  and 
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out  any  consideration,  turned  the  contract  over  to  his 
wifi',  who  is  a  sister  of  the  defendant  Mrs.  Dulienty.  After- 
ward, the  debt  of  $145  was  paid  but  the  contract  and  as- 
signment do  not  appear  to  have  been  returned  to  William 
Dullt'iitj.  Afterward,  Mrs.  Moran  turned  the  contract 
over  to  Mrs.  Dullcnty  who,  in  turn,  traded  it  for  the  lot 
in  question.  It  does  not  appear  that  Mrs.  Dullenty  paid 
her  sister  anything  whatever  for  the  contract,  nor  that  she 
made  any  promise  to  pay  anything  for  it.  There  is  an 
entire  absence  of  evidence  tending  to  show  that  she  gave 
any  consideration  whatever  for  tlie  contract.  The  trade 
for  the  lot  was  made  in  November,  1900,  after  the  return 
of  the  execution  issued  on  the  plaintiff's  judgment;  the 
conveyance  was  not  recorded  for  more  than  a  year  after- 
ward. The  whole  transaction  in  regard  to  this  lot  was 
among  relatives.  Taking  into  account  tliat  fact,  the  na- 
ture of  the  transaction,  the  attending  circumstances  aud 
the  situation  of  the  parties  at  the  time,  there  is  but  one 
reasonable  inference  to  be  drawn  and  tliat  is  that,  when 
the  contract  was  given  in  exchange  for  the  lot  in  question, 
it  was  the  projicrty  of  William  Dullenty.  In  other  words, 
tlie  sole  considcratigji  for  the  lot  was  paid  or  given  by  him 
and  the  conveyance  was  taken  in  the  name  of  his  wife  for 
the  purpose  of  placing  the  property  beyond  the  reach  of 
his  creditors.  That  being  true,  the  defendant  William 
Dullenty  is  the  real  owner  of  the  lot  and  it  is  liable  for 
the  satisfaction  of  his  debts. 

But  the  defendants  contend  that  the  plaintiff,  having 
alleged  in  its  petition  that  the  lot  in  question  is  the  home- 
stead of  the  defendants,  is  not  entitled  to  any  relief  as  to 
this  lot,  in  the  absence  of  an  allegatiim  that  it  is  worth 
mtii'e  than  two  thousand  dollars.  A  siinicient  answer  to 
this  is  that  the  petition  dues  not  allege  that  the  lot  is  the 
homestead  of  the  defendants.  The  allegation  in  that  be- 
half is  as  follows:  "That  ever  since  the  purchase  of  said 
lot,  said  defendants  have  resided  on  and  occupied  and 
still  reside  upon  and  occupy  such  lot  and  claim  the  same 
as  their  homestead."    The  petition  also  alleges  that  they 
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district  court  to  enter  a  decree,  as  to  such  lot,  in  favor  of 
the  plaintitf,  in  accordance  witli  the  prayer  of  its  petition. 

Beveksed  in  part  with  directions. 


Clarence  L.  Chaffee  et  al.  v.  Leopoldine  Sbhestedt 

ET   AL. 

Filed  July  3,  1903.    No.  12,970. 

CommlBBloner'B  opinion.    Department  No.  1. 

1.  Uortga^M:  Mbchanics'  Lieks;  Pbiobities:  Contbactb,  The  Hen 
of  an  ordinary  mortgage  1b  not  subordinate  to  mechanics'  Hens, 
because  the  money  which  it  was  given  to  secure  was  loaned  for  the 
purpose  of  improving  the  morteaged  premlees  and  under  an  ex- 
press contract  that  It  should  be  so  used.  Henrj/  £  Coatstoorth  Co. 
V.  Halter,  es  Neb..  G86,  foliowed  and  approved. 

C.  Kortgagee:  Foeeciosube:  Evidencb  of  "Acnon  at  IiAw":  For 
Whose  Benefit:  PaEJunicE.  Proof  of  the  allegation  that  no  pro- 
ceeding; at  law  has  b«en  haa,  in  a  suit  to  foreclose  a  real  estate 
mortgage,  Is  required  for  the  benefit  of  the  mortgagor.  The  orolfl- 
Bion  of  proof  of  this  allegation  In  a  contest  between  lienors  is  at 
most  error  without  prejudice. 

Erbob  from  tlie  district  court  for  Douglas  county. 
Tried  helow  before  Keysor,  J.    Affirmed. 

Mart'in  Lungefon  and  S.  A.  Searle,  for  plaintiffs  in  error. 

Gaines,  Krlhij  &  Slorcij,  contra. 

Oldham,  C. 

This  muse  of  action  was  instituted  by  the  plaintiff 
CliattVe  in  the  cniirt  below  for  the  purpose  of  foreclosing 
a  uicclianic'a  lien  on  two  lots  situated  in  Dou-^las  county, 
JJehraskn.  The  owners  of  the  premises,  the  mortgagee,  and 
other  lienors,  wei'e  niailc  parties  defendant.  The  mort 
fpiffce,  The  Otiiaha  Building  &  Loan  Association,  tiled  an 
answer  and  rross-petition.  allcjiing  that  tlie  lien  of  its 
mortgage  was  juior  to  tliat  of  plaintiff  and  the  cross- 
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petitioners,  arid  praying  for  a  decree  of  foreclosure.    On 

issues  thus  joined  between  the  mortgagee  and  the  lienors, 

CL  trial  wds  had  and  a  judgment  rendered  decreeing  a 

foreclosure  of  the  mortgage  and  sale  of  the  property, 

and  finding  that  the  lien  of  the  mortgagee  was  superior  to 

the  various  lieilfe  of  the  mechanics  and  material  men.    An 

accounting  was  also  had  of  the  amount  due  on  each  of  the  < 

liens  of  the  mechanics  and  material  men,  and  these  were 

all  adjudged  to  prorate  as  a  second  lien  upon  the  premises. 

To  reverse  this  judgment  and  decree,  error  proceedings 

have  been  instituted  in  this  court  by  the  second  lienors. 

The  mortgagors,  owners  of  the  premises,  acquiesced  in  the 

decree  of  the  district  court  and  do  not  complain  of  the 

judgment. 

The  first  contention  of  plaintifi^s  in  error  is  that  the 
money  loaned  to  the  owners  of  the  lots  by  the  association 
was  advanced  for  the  purpose  of  promoting  the  erection  of 
the  buildings  on  the  lots  in  controversy,  and  that  conse- 
quently the  mortgage  taken  to  secure  this  advance  should 
be  held  an  inferior  lien  to  the  claims  of  the  mechanics  and 
material  men.  It  is  conceded  that  the  mortgage  was  ex- 
ecuted and  recorded  before  any  contract  for  building  or 
repairs  was  entered  into.  It  is  also  shown  by  the  record 
that  when  the  owners  of  the  lots  applied  to  the  association 
for  the  money,  they  stated  in  their  application  that  the 
money  was  to  be  used  for  the  purpose  of  erecting  buildings 
upon  the  lots.  It  is  also  shown  that  some  of  the  money 
advanced  by  the  association  was  used  for  the  purpose  of 
paying  for  the  erection  of  the  buildings  and  that  some  of 
the  money  was  paid  direct  to  the  mechanics  and  material 
men  on  orders  given  by  the  mortgagor  upon  the  mortgagee. 
It  is  also  shown  that  one  of  the  agents  and  officers  of  the 
association  frequently  visited  the  buildings  during  the 
time  of  their  erection  and  had  knowledge  in  a  general  way 
I  of  the  amount  of  money  that  was  being  expended  for  the 

1 1  improvements.    There  is  also  some  evidence  that  tends  to 

show  that  this  officer  of  the  association  suggested  to  the 
owners  of  the  property  that  if  the  amount  of  money  al- 
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ready  loaned  was  not  Buffleient  to  pay  for  the  improve- 
ments on  the  premises  he  would  recommend  a  further  loan 
for  that  purpose,  and  that  in  conformity  with  this  agree- 
ment he  did  recommend  an  additional  loan  after  the  con- 
tracts had  been  let  and  the  huildings  partially  or  fully 
completed.  That  when  he  found  the  aniouat  of  money  it 
would  take  to  fully  complete  the  work  his  company  de- 
clined to  loan  more  than  $175  on  defendants'  last  applica- 
tion. The  lien  for  the  amount  last  advanced  was  held  by 
the  trial  court  to  he  inferior  and  junior  to  the  liens  of  the 
mechanics  and  material  men,  and  as  to  this  part  of  the 
judgment  no  complaint  is  made. 

The  question  then  to  he  determined  is,  do  these  facts 
show  that  the  association  was  a  promoter  of  the  erection  of 
these  buildings  so  as  to  bring  this  case  within  the  rule  an- 
nounced in  Bohn  Manufacturing  Co.  v.  Kountze,  30  Neb., 
719;  Millsap  v.  Ball,  30  Neb.,  728,  and  Gutnmings  v. 
Emslie,  49  Neb.,  485?  Bohn  Manufacturing  Co.  v.  Kountze 
and  Millsap  v.  Ball  are  both  baaed  upon  a  contract  for 
the  sale  of  the  land  wherein  it  was  stipulated  as  a  part 
of  the  purchase  contract  that  the  buildings  should  be 
erected.  The  proper  rule  to  be  deduced  from  these  cases 
is  as  stated  in  Hoagland  v.  Lowe,  39  Neb,,  at  page  412, 
that  where  "a  vendor  of  real  estate,  holding  or  owning  the 
legal  title,  authorizes  or  requires  the  vendee  to  erect  im- 
provements upon  the  premises,  "  •  •  the  lien  of  labor- 
ers or  material  men,  who  perform  labor  or  furnish  material 
for  the  improvements,  will  attach  to  the  interest  of  both 
vendor  and  vendee  and  be  prior  to  the  lien  of  vendor  for 
unpaid  purchase  money."  It  is  apparent  that  the  facts  in 
the  case  at  bar  clearly  take  it  without  the  rule  announced 
in  these  cases,  for  the  mortgagee  in  this  case  was  not  the 
owner  of  the  property  on  which  the  improvements  were 
erected  and  only  loaned  money  to  the  owner  for  the  purpose 
of  enabling  him  to  make  the  improvements.  In  Cummings 
V.  Emslie,  supra,  the  facts  showed  that  the  mortgagee  had 
agreed  to  take  a  lien  second  to  that  of  the  incumbrancers 
for  all  the  money  he  had  advanced  for  the  purpose  of  mat- 


solely  for  the  benefit  of  the  mortgagor  and  that  other  par- 
ties can  not  be  interested  in  them. 

It  will  be  observed  that  the  mortgagee  in  this  cause  of 
action  did  not  in  the  first  instance  seek  a  foreclosure  of 
his  lien  but  that  he  was  brought  into  the  case  at  the  suit  of 
another  lienor  and  asserted  his  mortgage  in  an  answer 
and  cross-petition.  While  as  against  the  mortgagor  the 
fact  that  the  mortgagee  was  brought  into  the  suit  as  a 
defendant  would  not  cure  the  admission  to  allege  in  his 
cross- i)etiti on  and  prove  that  no  action  at  law  had  been 
brought  for  the  collection  of  the  mortgage  debt;  we  think, 
however,  that  a  different  rule  should  obtain  in  a  contest 
between  lienors.  Section  851  of  the  Code  provides  in 
substance  that  where  a  judgment  has  been  obtained  in  a 
suit  at  law  for  the  money  demanded  or  any  part  thereof, 
.no  proceedings  shall  he  had  in  such  case  to  foreclose  the 
mortgage  until  an  execution  has  been  returned  unsatisfied 
in  whole  or  in  part  sliowing  that  the  defendant  has  no 
property  from  which  to  satisfy  the  judgment,  except  the 
mortgaged  preuiisea.  It  was  lield  by  this  court  In  constru- 
ing this  kindred  section  of  the  statute  in  Simmons  Hard- 
ware Oo.  V.  Brolcaw,  7  Neb.,  i05  that  the  provisions  requir- 
ing the  return  of  an  execution  unsatisfied  before  proceed- 
ings to  foreclose  could  be  maintained  were  enacted  for  the 
benefit  of  the  debtor  and  that  in  a  contest  between  lienors 
in  which  the  senior  mortgagee  was  made  a  defendant,  the 
junior  mortgagee  coiild  not  complain  because  this  allega- 
tion was  not  proven.  We  see  no  good  reason  for  extend- 
ing the  rule  requiring  proof  of  the  allegation  that  no  ac- 
tion at  law  hasi  been  maintained  in  a  suit  to  foreclose  a 
mortgage  beyond  the  scope  that  it  has  already  been  given 
by  this  court. 

In  each  of  the  cases  in  which  a  reversal  has  been  ordered 
because  of  the  failure  of  this  technical  proof,  it  has  been 
done  on  complaint  made  by  the  debtor  and  mortgagor. 
Even  if  an  action  at  law  had  been  maintained  by  the 
mortgagee  in  the  case  at  bar,  such  fact  could  not  affect  the 
priority  of  his  lien  and  unless  as  a  result  of  such  fact  he 
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Heagney  ».  Cuk  Thre»h[ng  Machine  Co. 

Nebraska,  and  delivered  to  He4igQey  on  July  30,  1901,  on 
whicli  day  the  notes  and  mortgage  securing  the  same  bear 
date,  Heagney  nsed  the  machine  until  September  9,  1903, 
the  evidence  being  undisputeil  that  thirteen  daj's'  actual 
threshing  was  done  with  it  Under  date  of  September  9, 
1901,  one  Sloan,  an  attorney  at  Geneva,  wrote  the  com- 
pany, directing  his  letter  to  Lincoln,  Nebraska,  stating 
that  the  machine  did  not  work  satisfactorily,  and  also 
complaining  that  the  company  had  not  sold  his  old  ma- 
chine; that  he  now  had  two  machines  on  hand,  and  asking 
the  company  to  take  back  the  new  machine  and  return  his 
papers.  The  letter  also  stated  "that  unless  you  will  notify 
htm  where  you  prefer  the  machine  to  be  left  he  will  bring 
it  and  leave  it  at  the  office  of  Mr.  Talmage  or  at  the  depot 
subject  to  your  order." 

One  Ed  Coleman,  general  agent  of  the  company,  replied 
to  this  letter,  stating,  in  substance,  that  it  was  the  first 
intimation  received  by  the  company  of  any  dissatisfaction 
on  the  part  of  Heagney,  and  directing  attention  to  the 
contract  of  sale  entered  into  between  the  parties,  and 
declining  to  take  back  the  machine.  Heagney  kept  posses- 
sion of  the  machine  and  did  not  return  or  offer  to  return 
it  to  the  company  or  any  of  its  agents.  In  November, 
about  the  time  of  the  maturity  of  the  first  note,  and  again 
in  December  some  time  after  it  fell  due,  one  Tolman,  an 
agent  of  the  company,  called  on  Heagney  and  demanded 
payment,  which  was  refused  by  Heagney,  and  shortly 
afterward  the  company  brought  replevin  for  the  property 
covered  by  its  chattel  mortgage  and  took  possession  of  the 
same  under  the  writ  The  answer  of  the  defendant  is  a 
general  denial.  On  the  trial  of  the  case  the  company 
called  Heagney  as  a  witne^  and  identified  the  notes  and 
mortgage,  introduced  these  papers  in  evidence  and  rested, 
and  thereupon  Heagney  requested  the  court  to  direct  a 
verdict  for  him,  which  motion  was  overruled. 

It  is  now  insisted  that  the  court  should  have  instructed 
the  jury  to  return  a  verdict  for  the  defendant  for  the  reason 
that  it  was  not  shown  that  anything  was  due  upon  the 
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It  is  further  urged  that  the  petition  does  not  state  a 
cause  of  action  because  there  is  no  allegation  that  the 
debt  secured  remains  unpaid.  It  is  evident  that  counsel 
have  overlooked  the  following  allegation  of  the  petition; 
"That  one  of  the  notes  hereinbefore  mentioned  and  de- 
scribed and  secured  by  said  chattel  mortgage  became  due 
find  payable  on  the  Ist  day  of  November,  1901,  and  that 
the  same  haa  not  been  paid  and  the  defendant  refuses  to 
pay  the  same  and  the  plaintiff  does  now  elect  to  treat  all 
of  said  indebtedness  as  due  and  payable  and  hereby  de- 
clares the  same  dne  and  payanle." 

Exceptions  were  taken  to  the  ruling  of  the  court  upon 
its  refusal  to  allow  evidence  offered  by  the  defendant 
below.  Some  of  this  evidence  went  to  conversations  with 
alleged  agents  of  the  company,  and  some  to  proof  of  dam- 
ages sustained  by  Heajiney  because  of  the  claimed  failure 
of  the  machine  to  do  proper  work.  The  contract  of  sale 
contained  a  stipulation  as  follows:  "Agents  have  no  au- 
thority to  waive,  alter  or  enlarge  this  contract  or  to  make 
any  new  or  substituted  or  different  contract  or  warranty." 
Whether  or  not  a  general  agent  of  the  company  having 
general  authority  in  the  transaction  of  its  business  might 
waive  or  modify  the  conditions  of  the  contract  it  is  not 
necessary  to  inquire.  No  offer  was  made  tending  to  show 
a  waiver  or  modification  of  any  of  the  conditions  of  the 
contract  coming  from  a  general  agent  of  the  company,  and 
no  special  or  local  agent  could,  in  the  face  of  the  contract 
itself,  modify  or  waive  any  of  its  terms.  The  claim  that 
Heagney  was  entitled  to  prove  damages  and  to  offset  them 
against  his  notes,  is  met  by  the  provisions  of  the  contract 
itself  which  specially  provide  against  such  a  proceeding. 

It  is  further  urged  that  there  was  no  evidence  of  any 
consideration  for  the  notes  and  mortgage.  Aside  from 
the  presumption  that  obtains  in  favor  of  a  consideration 
for  paper  of  this  character,  Heagney  admitted  upon  the 
trial  that  he  gave  the  notes  and  mortage  to  evidence  the 
purchase  price  of  the  machine  bought  from  the  company. 
He  further  testified  that  the  separator  and  stacker  "in  the 
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Sycamore  v.  Sturm,  13  Neb.,  at  page  215;  Clark  v.  Dccr- 
ing  d  Co.,  29  Neb.,  293. 

In  David  v.  Cosscr^  41  Kan.,  414,  it  was  held:  "Where 
a  threshing  machine  is  sold  upon  a  written  contract,  and 
oiie  of  the  conditions  contained  therein  is  that  if  the 
machine  does  not  do  good  work  the  purchaser  shall  return 
the  same  to  the  place  where  received,  hcld^  before  the  pur- 
chaser can  recover  damages,  he  must  show  a  return  of 
the  machine  or  an  offer  to  return  the  same,  or -a  waiver 
on  the  part  of  the  seller  of  such  requirement." 

The  defendant  below  apparently  tried  his  case  upon 
two  theories  entirely  inconsistent  one  with  the  other;  first, 
that  the  contract  of  sale  had  been  rescinded  and  that  no 
recovery  could  he  had  on  his  notes  because  of  such  rescis- 
sion, and,  second,  that  he  was  entitled  to  damages  on  an 
executed  contract  for  the  sale  of  the  machine. 

It  is  hardly  necessary  to  observe  that  the  law  could 
allow  him  no  damages  growing  out  of  a  contract  which 
he  himself  had  rescinded,  or  that  by  the  terms  of  his  con- 
tract he  could  rescind  only  by  returning  the  machine  to 
the  agent  from  whom  he  purchased;  and  the  contract 
which  he  signed  with  full  knowledge  of  all  its  conditions 
contains  this  stipulation :  "and  the  purchaser  expressly 
waives  all  claim  for  damages  on  account  of  the  nonper- 
formance of  any  of  the  above  described  machinery." 

The  contract  appears  to  have  been  entered  into  with  a 
full  understanding  of  all  its  terms  and  conditions,  and  the 
court  has  no  power  to  alter  or  change  it  in  any  respect  or 
to  relieve  either  of  the  parties  from  full  performance.  The 
plaintiff  in  error  has  barred  his  right  to  claim  damage  for 
failure  of  the  machine  to  do  good  work  and  has  failed  to 
take  advantage  of  the  right  given  him  to  rescind  the  con- 
tract. 

We  discover  no  reversible  error  in  the  action  of  the  dis- 
trict court  and  recommend  an  affirmance  of  its  judgment. 

KiRKi'.\TRiOK  and  Pound,  CO.,  concur. 

Affibmbd. 
Opinion  on  rehearing  follows. 
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poesossion  in  the  plaintiff,  Ijnt  tlie  judgment  awards  tlie 
right  of  possession  only.  The  rendition  of  a  verdict  in 
such  cases  is  a  mere  fornnility  in  wliich  the  jury  perform 
no  real  function.  It  was  held  by  tliis  court  in  Zittle  v. 
Hchlesingcr,  46  Neb.,  844,  that  it  is  not  reversible  or 
prejudicial  error  to  disiH-nse  with  it  entirely  in  oases  in 
which  a  peremptory  insti-nction  may  properly  be  given. 
It  would  he  absurd  to  hold  that  an  error  in  the  form  of 
that  which  is  without  legal  importance  would  upset  an 
otherwise  valid  judgment.  It  is  further  insisted  that  the 
jadgment  is  erroneous  because  of  want  of  sufficient  evi- 
dence that  the  mortgage  debt  was  not  paid,  but  we  concur 
with  the  former  opinion  in  this  rt^ard.  The  debt  was 
evidenced  hy  notes,  payable  to  the  mortgagee,  which  were 
produced  from  his  possession  on  the  trial.  This  would 
liave  been  pi-iinu  facie  evidence  that  they  remained  unpaid 
in  any  other  form  of  action,  and  we  can  see  no  rea.son  why 
it  should  not  be  so  in  actions  like  the  present.  Presiuiiahly 
when  a  debtor  pays  a  note  he  obtains  possession  of  it  or  of 
some  other  evidence  of  the  fact,  which  he  can  produce 
wlien  the  occasion  requires. 

It  does  not  appear  to  us  that  any  useful  purpose  would 
be  subserved  by  repeating,  in  substance,  the  reasonings 
and  conclusions  contained  in  the  former  opinion  concern- 
ing the  remaining  questions  involved  in  the  case.  It  is 
sufficient  to  say  tliat  the  argument  on  rehearing  is  confined 
to  a  criticism  of  them  which  does  not  seem  to  us  to  he 
sound,  and  that  a  further  discussion  of  them  would  not, 
in  our  opinion,  he  fruitful  of  benefit  or  advantage  to  any- 
one. 

It  is  recommended  that  the  former  decision  of  this  court 
be  adhered  to  and  the  judgment  of  the  district  court 
affirmed. 

Hastings  and  Oldham,  CC,  concur.. 
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Chase  r.  Nebraska  Chicory  Co. 

Charles  H.  Chase  v.  The  Nebraska  Chicory  Company 

OF  Schuyler^  Nebraska. 

Filed  July  3, 1903.    No.  12,985. 

Commissioner's  opinion.    Department  No.  3. 

Corporations,  Manufacturing:    Statutes.    Bolton  v,  Nebraska  Chicory 
Co.,  —  Neb.,  — ,  96  N.  W.  Rep.,  148,  followed. 

Error  from  the  district  court  for  CJolfax  county. 
Tried  below  before  Hollbnbbck,  J.    Affirmed. 

George  H.  Thomas,  for  plaintiflf  in  error. 

The  statutory  provision  does  not  contain  the  word  "ex- 
clusive," but  the  uniform  holding  is  that  manufacturing 
must  be  the  exclusive  object.  St  Paul  Barrel  Go.  v. 
Minnesota  Distilling  Go.^  64  N.  W.  Rep.  [Minn.],  1143; 
First  Nat  Bank  v.  Winona  Plotc  Go,,  59  N.  W.  Rep. 
[Minn.],  997;  Densmore  v.  Red  Wing  Lime  d  Stone  Go., 
48  N.  W.  Rep.  [Minn.],  528;  Arthur  v.  Willins,  46  N.  W. 
Rep.  [Minn.],  851;  State  v.  Minnesota  Thresher  Mfg.  Go., 
41  N.  W.  Rep.  [Minn.],  1020;  Mohr  v.  Minnesota  Elevator 
Co.,  41  N.  W.  Rep.  [Minn.],  1074. 

Everitt  &  Wertz,  contra. 

The  defendant  in  error  was  a  manufacturing  corpora- 
tion within  the  purview  of  the  statute  relating  to  manu- 
facturing companies  (section  38,  chapter  16,  Compiled 
Statutes,  1901;  Annotated  Statutes,  section  4139).  Defini- 
tion of  "manufacture":  Anderson's  Law  Dictionary;  14 
Am.  &  Eng.  Ency.  Law  [1st  ed.],  269;E7igle  v.  Sohn,  52 
Am.  Rep.  [Ohio  St.]  103,  and  note,  page  107;  Laicrence 
V.  Allen,  12  U.  S.  [L.  Ed.],  at  page  917;  19  Am.  &  Eng. 
Ency.  Law  [2d  ed.],  922. 

The  Minnesota  cases  cited  by  plaintiflf  in  error  are  not 
contrary  to  the  contention  of  defendant  in  error,  since 
they  universally  except  the  things  which  are  necessary  to 
and  connected  with  the  business  of  manufacturing,  even 


■I 


while  adhering  to  the  strict  construction  of  the  constitU" 
tional  provisions  to  the  effect  that  "each  stockholder  in 
any  corporation,  excepting  those  organized  (or  the  pur- 
pose of  canyiug  on  any  kind  of  manufacturing  or  me- 
chanical business,  shall  be  liable  to  the  amount  of  stock 
held  or  owned  by  him." 

Case  holding  a  corporation  to  be  a  manufacturing  cor- 
poration altliough  not  doing  exclusively  a  manufacturing 
business :  Cuyler  u.  City  Power  Co.,  76  N.  W.  Rep.  [Minn.], 
948. 

Our  own  court  is  already  committed  to  the  doctrine 
that  if  the  primary  or  principal  object  of  the  corporation 
is  manufacturing,  the  engaging  in  other  lines  of  business 
connected  therewith  does  not  take  the  corporation  out  of 
the  statute  relating  to  manufacturing  companies.  lAn- 
coin  Shoe  Mfg.  Go.  v.  Sheldon,  44  Neb.,  279;  Lincoln  Shoe 
Mfg.  Co.  V.  Sdfert,  44  Neb.,  536. 

Pound,  O. 

While  another  point  is  raised,  the  question  decided  in 

Bolton  V.  Nebraska  Chicory  Co., Neb., ,  96  N.  W. 

Rep.,  148,  suffices  to  dispose  of  this  case  also.  We  there- 
fore recommended  that  the  decree  be  affirmed. 

Ddffie  and  Kiekpateick,  CO.,  concur. 

Affibubd. 

Note. — ^Tlio  s7UabuB  In  the  caae  of  Bolton  v.  Seiraaka  Ohicory  Co., 
cited  In  the  above  opinion  ta  aa  follows:  "A  corpor&tion  organized  to 
'plant,  harrest,  atore,  purchase,  manufacture,  market,  aell  and  deal  In 
cblcor;,'  held,  a  maaufacturlng  corporation,  within  the  purview  of  aec- 
Uon  37,  chapter  16,  page  3S0,  Complied  Statutes,  1941."— Rvoktke. 


S 
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Coopcr  V.  Village  of  WatetloOj  74  N.  W.  Rep.  [Wis.],  115; 
McUin'ty  v.  City  of  Keokuk,  24  N.  W.  Rep.  [la.],  506;  Boht 
V.  City  of  DcH  Rapids,  91  N.  W.  Rep.  [S.  Dak.],  315;  Mau 
V.  Morse,  33  Pac.  Kep.  [Colo.],  283;  Barce  v.  Shettandnah, 
76  N.  W.  Rep.  [la.],  747;  Eiiapp  v.  Jones,  50  Neb.,  490 
Garabanati  v.  City  of  Duranyo,  70  Pac.  Rep.  [Colo.],  686 
Collins  V.  City  of  Jant-svlilc,  87  N.  W.  Rep.  [Wis.],  241 
Raynor  v.  City  of  Wymore,  3  Neb.  [Unof.],  51. 

J.  M.  Kerr  and  Martin  Langdon,  contra. 

If  defendant  in  error  were  exercising  ordinary  care  in 
traveling  over  said  sidewalk,  be  would  be  entitled  to  re- 
cover, notwithstanding  lie  bad  been  over  the  sidewalk  that 
day  and  had  seen  it  several  times  before  the  accident  oc- 
curred. City  of  Lincoln  v.  ^Valker,  18  Neb.,  244 ;  City  of 
Omaha  v.  Ayer,  32  Neb.,  at  page  386. 

The  city  cannot  avoid  its  liability  for  its  own  negligence, 
providing  the  plaintiff  was  exercising  ordinary  care  while 
traveling  on  the  sidewalk.  City  of  Omaha  v.  Jensen,  35 
Neb.,  68;  Ciiy  of  Lincoln  v.  Calvert,  39  Neb.,  305.  The 
fact  that  a  defect  in  a  sidewalk  is  concealed  by  a  recently 
fallen  snow  does  not  release  the  city  from  liability.  The 
City  of  Omaha  v.  Randolph,  30  Neb.,  699. 

Albert,  0. 

This  is  an  action  for  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  the  plaintiff  by  reason  of 
the  defective  condition  of  certain  sidewalks  of  the  defend- 
ant city.  The  petition  is  in  the  usual  form  and  does  not 
require  furtlier  attention  at  this  time.  The  answer,  among 
other  things,  contained  a  denial  of  the  injuries  and  allega- 
tions showing  contributory  negligence  on  the  part  of  the 
plaintiff.  The  affirmative  matter  in  the  answer  is  denied 
in  tlie  reply.  There  was  a  verdict  and  judgment  for  the 
plaintiff  and  the  defendant  brings  error. 

The  principal  complaint  of  the  defendant  is  based  on 
the  refusal  of  the  court  to  give  certain  instructions,  the 
first  of  which  is  as  follows : 
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a  street  does  not,  of  itself,  establish  negligenoe  on  tlie 
part  of  a  traveler  .whi>  is  injured  in  consequence  of  such 
defect  Nebraska  Telephone  Co.  v.  Jones,  60  Neb.>  396. 
That  a  traveler  voluntarily  attempts  to  pass  along  a  high- 
way, with  knowledge  of  some  defect  therein,  is  not,  ordi- 
narily, conclusive  evidence  of  a  want  of  due  care,  but  is 
merely  one  of  the  circumstances  to  be  taken  into  account 
hy  the  jury  in  determining  whether  he  exercised  such  care 
as  a  reasonably  careful  and  prudent  man  would  have  ex- 
ercised under  like  circumstances.  Elliott,  Eoads  and 
Streets  [2d  ed.],  section  636.  Whether  the  plaintiff  in 
the  present  case  exercised  due  care  was  clearly  a  question 
for  the  jury,  and  the  court  properly  refused  to  withdraw 
tliat  question  from  their  consideration. 

It  also  complains  of  the  refusal  of  the  court  to  give  the 
following  instruction: 

"The  jury  are  instructed  that  a  person  has  no  right 
knowingly  to  expose  himself  to  danger  and  then  recover 
damages  for  that  which  he  might  have  avoided  by  the  use 
of  reasonable  precaution,  and  if  the  jury  believe  from  the 
evidence  that  there  was  a  defect  in  the  sidewalk  and  that 
it  was  dangerous  and  that  the  plaintiff,  before  and  at  the 
time  of  the  alleged  injury,  knew  of  the  defect  in  tlie  side- 
walk and  knew  that  by  passing  over  that  part  of  the  side- 
walk space  immediately  west  of  the  allied  defect  he  could 
have  avoided  all  danger  to  himself,  yon  will  take  that 
knowledge  into  consideration  in  arriving  at  a  verdict,  and 
if  you  believe  that  by  the  exercise  of  ordinary  care  and 
prudence  the  plaintiff  might  have  avoided  injury  by 
passing  over  the  ground  on  either  side  of  the  defect,  then 
yon  will  find  for  the  defendant." 

As  a  general  statement  of  the  law,  applicable  to  the 
facts  in  this  case,  we  think  the  foregoing  instruction  is, 
perliaps,  correct.  But  the  instruction  leaves  it  somewhat 
indefinite  as  to  what  facts  would  excusi'  the  plaintiff  for 
his  failure  to  pass  to  one  side  of  the  defective  portion  of 
the  walk;  had  it  been  given  it  would  liave  been  prop4'r  for 
the  court  to  indicate,  as  far  as  the  evidence  would  justify, 
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complaint  made  of  it  eitlieF  in  the  petition  in  error  or  the 
brief.  Hence,  the  qualifying  clause  stands  as  a  part  of 
tlie  acoept<Hl  law  applicable  to  the  facts  in  this  case 
Moreover,  we  think  it  was  justified  by  the  evidence,  be- 
cause it  might  reasonably  he  inferred  therefrom  that  the 
plaintiff's  attention  was  momentarily  attracted  elsewhere 
by  the  storm,  the  darkness,  snow,  or  other  causes,  or  that 
the  defect  was  so  liiddeu  by  the  darkness  or  covered  by 
the  enow,  that  he  was  misled.  We  are  satisfied  that  the 
instruction  given  ia  as  favorable  as  the  defendant  had  a 
riglit  to  ask  and  that  it  was  not  error  to  refuse  tlie  second 
instruction  tendered. 

Another  reason  urged  for  the  reversal  of  this  ease  is  that 
there  is  a  variance  between  the  pleadings  and  the  proof. 
This  point  is  not  made  very  clear.  It  seems  to  be  based 
exclusively  on  the  ground  that  while  the  petition  shows 
that,  at  the  place  where  the  injuries  occurred,  the  hoards 
from  the  sidewalk  were  taken  up  for  the  space  of  from 
twenty  to  thirty  feet,  the  evidence  shows  the  hole  or  de- 
tect in  the  walk,  which  caused  the  injury,  was  from  but 
two  to  four  feet  in  width.  We  do  not  understand  counsel 
to  claim  that  it  would  be  necessary  to  show  a  defect  of  the 
exact  dimensions  alleged  in  the  petition,  but  rather,  that 
the  only  inference  to  he  drawn  from  the  petition  and  the 
evidence  is  that  the  injury  must  have  occured  at  some 
other  place  than  that  alleged  in  the  petition.  We  are  un- 
able to  concur  in  that  view.  The  evidence  is  amply  suffi- 
cient to  show  that  the  injury  occurred  at  the  point  alleged 
in  the  petition.  It  is  true,  as  stated  by  the  defendant, 
that  in  order  to  permit  the  verdict  and  judgment  in  this 
case  to  stand,  we  must  accept  the  testimony  of  the  plain- 
tiff as  trne,  because  no  other  i)erBon  was  present  when  tlic 
acciilfiit  ocrurred.  It  is  also  Irui-  ihut  (here  are  some 
slight  discrepancies  in  his  testiuiorv,  hut  no  more  than 
usually  occurs  in  the  tesfimouy  of  a  witufss  delailiiig  an 
occiirreure  of  ihnl  kind,  and  they  are  in  reganl  to  imma- 
terial matters.  There  ia  nothing  to  indicate  that  his  tes- 
timony was  willfully  false  in  regard  to  any  material  point, 
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said  count;.  It  ia  disclosed  by  the  pleadings  that  appellee, 
George  P.  Horn,  is  the  owner  and  in  possession  of  the 
Bonthwest  quarter  of  section  14,  township  18  norUi  of 
range  5  west  in  Boone  county;  that  appellants,  Zena  A. 
Williamson,  Barsly  Hubbell  and  James  A.  Smith,  are  the 
commissioners,  that  David  Westbrook  is  one  of  the  road 
superrisors  of  Boone  county;  that  appellee  had  con- 
structed, and  for  many  years  had  maintained,  a  fence 
along  the  west  line  of  his  land ;  that  appellant  Westbrook, 
acting  as  road  superrisor,  had,  under  the  direction  of  tJie 
other  appellants  as  county  commissioners,  served  notice 
upon  appellee  to  tear  down  and  remove  the  fence  from  his 
west  line  and  that  if  he  failed  so  to  do  Westbrook,  as  road 
supervisor,  would  himself  remove  the  fence  and  the  ex- 
pense of  so  doing  would  be  collected  from  appellee.  It 
is  further  disclosed  that  Westbrook,  as  supervisor,  was 
about  to  tear  down  the  fence  and  remove  it,  and  would 
have  done  so  had  he  not  been  temporarily  enjoined  from 
doing  so  by  the  county  judge  of  Boone  county.  Appellants 
attempted  to  justify  the  proposed  action  upon  certain  pro- 
ceedings claimed  to  have  been  had  by  the  county  commis- 
sioners some  time  in  the  year  1885,  which  it  is  claimed 
amounted  to  the  laying  out  and  establishing  of  a  public 
road  along  the  section  line  in  question. 

The  only  action  ever  taken  in  the  matter  by  the  board 
of  county  commissioners  is  disclosed  by  the  record  of  the 
commissioners,  which  is  in  the  language  following :  "Be- 
fore the  board  of  county  commissioners  of  said  county, 
Hay  term,  1885,  at  a  regular  meeting  of  the  county  com- 
missioners of  said  county,  held  at  Albion,  on  the  first  day 
of  May,  1885.  Present:  Peter  J.  Piles  and  J.  J.  Young, 
county  eommissioners,  and  John  Peters,  county  clerk,  the 
following,  among  utiicr  proeeeding-s,  were  had :  Come  now 
William  Floy  and  others,  and  present  a  petition  to  ex- 
amine and  to  locate  a  county  road  called  'Road  No.  168,' 
which  said  petition  is  in  the  words  and  figures  following, 
to  wit:"  etc.  The  commissioners'  proceedings  fail  to  show 
any  action  of  any  kind  taken  on  this  petition,  but  it  does 
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lay  out  and  establish  a  public  road  along  the  section  lint 
aa  contended,  there  has  been  a  traveled  road  along  thf 
section  line  for  a  suflk-ieiit  length  of  time  to  establish  i 
road  by  prescription.  This  contention  seems  to  be  wholl; 
without  merit.  The  testimony  establishes  almost  beyon* 
dispute,  as  found  by  the  trial  court,  that  there  has  been  ni 
travel  along  the  line  mentioned.  It  is  shown  that  for  i 
considerable  portion  of  the  distance  along  the  section  lini 
the  land  is  so  rough  and  broken  as  to  be  wholly  impassablf 
and  that  what  little  travel  passes  along  near  the  line  fol 
lows  the  canyons  around  there,  and  the  farms  on  eithe 
side,  without  regard  to  the  section  lins.  It  is  further  showi 
that  appellee  has  maintained  liis  fence  along  that  line  fo: 
sixteen  years.  The  judgment  of  the  trial  court  seems  t 
be  right,  and  it  is  recommended  that  the  same  be  affirmed 

DUPPIE  and  Pound^  CO.,  concur. 

Affibbibd. 
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Estate  op  Sidney  E.  Wolcott,  Deceased^  v.  The  MgCoi 

MIUK  HaB\"EST1NG  MaCUINE  COMPANY. 

Filed  Jult  3,  1903.    Na  12,999. 

CommtsBloner'a  opinion.    Department  No.  2. 

1.  Appe&l  and  Error:    TB4riecBirT  Incomplete:    Diminutiok:   Jdbisdi> 

TION  OF  DiBTBiCT  CoUBT.  Delendant  In  error  appealed  from 
Judgment  rejecting  its  claim  against  the  plalntifl  In  error.  Th 
plaintiff  In  error  moved  tbe  district  court  to  dlsmiBS  tbe  appef 
because  the  transcript  bronght  up  was  not  complete,  Instead  ( 
suggesting  dimiauilon  of  the  record.  Held,  That  tbe  court  he 
Jurisdiction  and  did  not  err  In  overruling  the  motion. 

2.  Trial:    Dibbctino  Verdict:    Bxkcutors  and  Administratobs.    Recoi 

examined,  and  held  to  show  no  error  on  the  part  of  the  trial  cour 
and  that  It  properly  directed  a  verdict  for  defendant  In  error. 

Errob   from   the  district  court  for  Webster  count; 
Tried  below  before  Adams,  J.    Affirmed. 

Overmann  £  Blackledgc,  for  plaintiff  in  error. 

Doylt  it  liijryi'  and  Fred  Mumxr,  contra. 
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over-zoalous  in  the  matter  of  bringing  up  record.  We  have 
before  us  a  transcript  of  the  petition  and  amended  peti- 
tion, the  answer  and  amended  answer,  and  even  certified 
copies  of  subpoenas  and  other  useless  papers.  This  prac- 
tice makes  needless  costs,  fills  the  archives  of  the  clerk's 
office  with  useless  paper,  and  makes  unnecessary  work  for 
the  reviewing  court.  Attorneys  should  endeavor  to  bring 
up  "just  enough,  and  not  any  too  much"  of  the  record. 

We  recommend  that  the  judgment  of  the  lower  court  be 
affirmed. 

Babnes  and  AlbbeTj  OC,  concur. 

Atfikhed. 


Stlvestee  Cheslby  v.  Rochefoed  &  Gould. 

Pnjx  JuLT  3,  1903.    No.  13,011. 
CommlssloDer's  optnlon.    Department  No.  L 

1,  Trial:   DiREcrrina  Vebi>ict:   Submission  to  Jdrt.    In  an  action  at  law 

where  the  right  to  recover  depende  upon  testimony  from  which 
reasonable  minds  mlgbt  draw  dltCerent  conclusions,  the  cause 
should  be  submitted  to  the  Jury.  Hut  where  only  one  conclusion 
can  ba  drawn  from  tbe  evidence,  the  court  should  direct  a  verdict, 

2.  Licenses:    Dtttt  or  Licerbob  to  Licekseb:    Damages:    Personal  Ir- 

JUBiES,  Where  one  enters  upon  the  premises  of  another  with  his 
consent  but  without  an  InTitatlon  and  not  in  tbe  discharge  oF  any 
public  or  private  duty,  be  Is  a  bare  licensee  and  the  occupier  ol 
the  premises  owes  no  duty  to  him  as  long  as  no  wanton  or  willful 
Injury  is  Inflicted  upon  him  by  the  licensor  or  bis  servants. 
S.  Zftceiuea:  Personal  iNJUBma:  EMdbkce  Sufticient.  Plaintiff's  evi- 
dence examined,  and  held  to  show  that  be  was  at  tbe  time  or  tba 
Injury  complained  ol  a  bare  licensee  on  defendant's  premises. 

EttEOE  from  the  district   coart   for  Douglas  county. 

Tried  below  before  F.wvcltt,  J,     Affirmixl. 

E.  T.  Fantsicorth  and  Smyth  d  Smith,  for  plaintiff  in 
error. 

Even  if  defendants'  theory  were  correct,  and  plaintiffl 
a  trespasser,  defendant  owed  him  the  duty  of  urdiaarjj 


A^T 
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York  C.  R.  Co.,  30  Barb.  [N.  Y.],  229;  McKenna  v.  Citi- 
zens Natural  Gas  Co.,  47  Atl.  Rep.  [Pa.],  990;  Corby  v. 
Hill,  4  C.  B.,  N.  S.,  554. 

It  is  hardly  to  be  expected  tJiat  workmen  will  not  move 
a  little  while  they  are  engaged  about  their  work.  And  if 
they  are  exposed  to  danger  from  defective  machinery  of 
which  they  are  unaware,  the  question  is  whether  they  were 
in  a  position  such  as  without  carelessness  they  might  rea- 
sonably and  naturally  be  expected  to  occupy,  and  not  im- 
proper for  a  person  so  employed.  This  is  a  question  of  fact 
for  the  jury.  Hackett  v.  Middlesex  Mfg.  Co.,  101  Mass., 
at  page  104 ;  1  Wood,  Nuisances,  section  109 ;  Ash  v.  Mill 
Co.,  24  Minn.,  501;  1  Shearman  and  Redfield,  Negligence, 
section  702;  Hcoft  v.  The  London  &  St.  KatJierine  Docks 
Co.,  3  H.  &  C,  59();  Bamneister  v.  Marklmm,  101  Ky.,  122; 
Oilbcrt  V.  Noffle.  118  Mass.,  278;  Sprf/  Lumber  Co.  v.  Dag- 
gan,  80  111.  Apj).,  at  page  398 ;  IsJwrwood  v.  JenJcins  JAimber 
Co.,  87  N.  W.  Kep.  [Minn.],  931;  The  Parkinson  Sugar  Co. 
V.  Uiley,  50  Kan.,  401;  Melvin  v.  Pennsylvania  Steele  Co., 
180  Mass.,  196;  Boyle  v.  Columbian  Fireproofin^  Co.,  64 
N.  E.  Rep.  [JNIass.],  726;  Missouri,  K.  &  T.  R.  Co.  v.  Ed- 
wards, 67  S.  W.  Rep.  [Tex.],  891;  Love  joy  v.  Campbell,  92 
N.  W.  Rep.  [S.  Dak.],  2i: )  Omaha &R.  Y.  R.  Co.  v.  Morgan, 
40  Neb.,  604. 

The  plaintiff  assumed  the  risk  incident  to  the  business 
in  which  he  was  engaged,  and  no  other.  Connolly  v. 
Davidson,  15  Minn.,  428;  Sven^on  v.  Atlantic  Mail  Steam- 
ship Co.,  57  N.  Y.,  108;  Johnson  v.  Tacom^i  Mill  Co.,  60 
Pac.  Rep.  [Wash.],  53;  Union  Warehouse  Co.  v.  PreuHtfs 
Adm'r,  50  S.  W.  Rep.  [Ky.],  964;  McDonald  v.  Union  P.  R. 
Co.,  42  Fed.  Rep.,  579;  Sullivan  v.  The  Tioga  R.  Co.,  112 
N.  Y.,  643;  Fox  v.  Kinney,  44  Atl.  Rep.  [Conn.],  745. 

The  care  which  one  owes  to  another  is  by  no  means  de- 
pendent upon  contractual  relations  between  them,  although 
the  obligation  of  care  often  arises  from  contract  supple- 
menting or  enlarging  the  duty  otherwise  imposed  by  law. 
Appcl  V.  Eaton  d  Prince  Co.,  71  S.  W.  Rep.  [Mo.],  741. 

If,  by  the  cai*elessness  of  those  in  charge  of  a  train  while 
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who  had  charge  of  the  hrirkwork  on  the  piers  of  one  of  the 
structures  called  the  "Oleo"  huilding,  aiid  also  were  laying 
i»rick  on  the  cast  wall  of  that  building  at  the  time  of  the 
injury  complained  of.  From  eight  to  sixteen  feet  east  of 
the  piers  of  the  "Oleo"  building  a  gang  of  carpenters  in 
the  employ  of  Armour,  and  not  of  Rocheford  &  Qould, 
were  engaged  in  flooring  a  reservoir  about  ten  feet  deep, 
fifty  feet  wide  and  250  feet  in  length.  Among  these  car- 
penters was  the  plaintiff,  Chesley,  who  had  been  in  Ar- 
mour's employ  for  some  time  previous,  but  commenced 
work  on  the  reservoir  the  day  lie  was  injured.  The  floor  of 
Ihe  elevator  and  the  ground  west  of  it,  on  which  defend- 
ant's men  were  working  on  the  piers,  were  practically  on 
the  same  level  and  thirty  or  forty  feet  below  the  level  of' 
the  street.  For  the  purpose  of  getting  brick  down  to  its 
■:ven  working  on  the  piers,  defendant  used  a  rough  cable 
hoist  or  elevator  on  which  a  wheelbarrow  of  material 
would  be  lowered  from  the  street  to  the  ground  near  the 
pier  where  the  brick  was  being  laid.  This  elevator  was 
double  so  that  while  a'wheelbaprow  of  brick  was  descend- 
ing an  empty  wheelbarrow  was  ascending  for  another 
load;  it  was  propelled  by  power,  and  was  in  use  contina- 
ously  during  working  hours.  The  framework  around  the 
elevator  was  stayed  by  cross  braces  eight  to  ten  feet  apart. 
M'lieell)arro«'s  were  placed  in  the  elevator  from  the  north 
and  soutli  sides,  which  were  open  and  unprotected.  The 
employes  of  Rocheford  &  Gould  were  supplied  with  water 
from  a  bucket  which  was  placed  in  the  shade  of  the  eleva- 
tor, and,  at  the  time  of  the  injury  complained  of,  the  after- 
noon of  July  23,  the  bucket  was  on  a  rock  some  six  or 
eight  feet  north  of  the  center  of  the  hoist  and  perhaps  a 
little  to  the  west.  The  <'arpenters  who  were  at  work  dn  the 
reservoir  were  supplied  with  water  by  men  or  boys  sent 
around  among  them  for  that  purpose  by  Armour's  fore- 
man. The  afternoon  of  the  injury  was  very  warm  and  the 
water  boys,  as  they  were  called,  did  not  come  around  as 
frequently  as  desired  among  the  carpenters  to  supply  thdr 
thirst.     Consequently,  as  appears  from  plaintiff's  testi- 
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half  and  made  no  claim  tliat  lie  went  in  search  of  boards 
or  tools  at  the  time  of  liia  injury,  bnt  that  at  each  of  the 
former  heRrinj:^  he  alleged  that  he  saw  the  water  bncket 
on  the  stono  and  went  there  because  he  was  thirsty  and 
because  the  water  boys  did  not  come  around  as  often  as 
they  should  to  supply  the  carpenters.  Defendant's  evi- 
dence also  tended  to  show  that  tliere  were  no  pieces  of 
boards  or  tools  of  the  carpenters  anywhere  near  the  ele- 
vator; this  evidence,  however,  was  disputed.  The  court, 
after  the  testimony  was  all  in,  directed  a  verdict  for  the 
defendant,  and  plaintiff  brings  the  cause  here  on  error. 

As  a  verdict  was  directed  for  defendant  in  this  case,  wo 
must  examine  the  action  of  the  trial  court  in  the  light  of 
the  evidence  introduced  by  plaintiff  and  dismiss  from  our 
consideration  all  questions  on  which  there  was  a  sub- 
stantial conflict  of  tcstiniouy,  because  if  the  right  to  a 
verdict  on  defendant's  behalf  depended  on  any  question 
Q  which  reasonable  minds  miglit  differ  the  cause  should 
have  been  submitted  to  the  jury,  and  a  peremptory  instruc- 
tion for  defendant  should  not  liave  been  given.  We  must 
examine  this  ease  then  from  plaintiff's  theory  to  determine 
what  relation  he  occupied  toward  the  defendant  and  what 
duty,  if  any,  defendant  owed  him.  The  elevator  causing 
the  injury  was  erected  for  the  sole  use  and  benefit  of  de- 
fendant's employees  on  private  premises  which  defendant 
was  rightfully  occupying  and  twenty  or  thirty  feet  below 
the  level  of  the  street,  wliere  no  duty  wa«  imposed  to  pro- 
vide generally  against  dangers  to  the  traveling  public  and 
in  fact  where  the  public  had  no  right  to  travel.  The  water 
bucket  in  front  of  the  elevator  was  placed  there  for  the 
sole  use  and  benefit  of  defendant's  men  and  not  for  the  use 
and  bi'nefit  of  the  carpenters  working  on  the  reservoir. 
Plaintiff  at  the  time  the  injury  occurred  was  not  in  the 
ordinary  (liKcharge  of  his  duty  even  if,  as  he  contended  on 
the  last  hearing  of  the  case,  he  started  from  his  work  with 
the  idea  of  picking  up  a  piece  of  plank  or  some  tool  which 
he  was  using,  for  he  was  not  injured  while  doing  this,  nor 
could  he  have  been  injured,  from  his  own  evidence,  if  he 


was  rpceivpd  ;  ronsequcntl,r,  he  was  oitlicr  tliwe  as  a  voliin- 
toi'v  or  by  iiivitatiou.  There  is  no  olaiiii  of  a  direct  invita- 
tion to  roinc  upon  these  premises.  Then  is  there  any  evi- 
dence tendinji  to  sliow  an  implied  iiivitjition?  We  are 
aware  of  the  fai-t  that  it  has  been  held  with  refeiHrnce  to 
children  of  tender  ape  tluit  an  invitation  may  be  implied 
to  enter  npon  tlie  premises  hy  placinfi  something  partic- 
ularly attriU'livc  near  to  and  in  plain  view  of  places  where 
they  are  accustomed  to  coujirepjate.  But  this  rule  is  re- 
stricted to  young  children  and  othera  not  fully  siii  juris. 
Tooley,  Torts,  p.  303.  Had  the  water  bucket  been  placwl 
near  the  hoist  to  supply  both  the  carpenters  and  the 
masons  with  water  this  would  clearly  have  been  an  invita- 
tion to  all  to  go  there,  and  it  would  have  entailed  upon  the 
defendant  tlie  duty  of  exercising  wasouable  care  to  protect 
all  from  injury  while  there.  So  likewise  if  the  employees 
had  necessarily  passed  close  to  the  elevator  in  going  to 
and  returning  from  their  employment,  it  would  have  been 
the  duty  of  defendant  to  have  constructed  his  elevator  in 
view  of  the  safety  of  the  jKirties  who  in  the  line  of  their 
dnty  necessarily  i>a.ss<'d  near  hy  it.  But  as  the  water 
bucket  was  only  kept  for  the  use  of  defendant's  men  and 
as  the  carpenters  with  whom  plaintiff  worked  were  other- 
wise supplied  with  water  and  as  plaintiff  was  neither  go- 
ing to  nor  returning  from  his  place  of  business  at  the  time 
of  the  injury,  we  are  compelled  to  conclude  that  he  was  a 
bare  licensee  on  the  premises  of  defendant  and  that  bis 
only  right  of  action  agjiinst  the  defendant  would  be  for  a 
wanton  or  intentional  injury  inflicted  upon  him  hy  de- 
fendants or  their  employees.  iliUis  v.  The  Pennsylvania 
R.  Co.,  59  Pa.  St.,  129,  98  Am.  Dec,  314. 

In  this  view  of  the  matter,  we  think  the  trial  court  was 
justified  in  directing  a  verdict  for  the  defendant,  and  we 
rec<mimend  that  its  judgment  be  affirmed. 

Hastint;s  and  AMts^,  CO.,  concur. 
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assailed  in  a  motion  for  rehearing  and  at  the  request  of 
the  writer  of  the  former  opinion  another  examination  of 
the  record  has  been  made. 

The  rehearing  was  asked  because  the  former  opinion 
was  wrong  in  saying  the  water-pail  was  probably  west  of 
the  hoist;  wrong  in  saying  that  defendant  had  exclusive 
control  of  the  ground  around  the  hoist;  wrong  in  saying 
that  plaintiff  went  to  get  a  drink ;  wrong  in  saying  he  would 
have  suffered  no  injury  if  he  stayed  where  his  tools  and 
material  were;  wrong  in  stating  his  position  at  the  time 
of  the  injury  and  in  saying  that  no  willful  injury  is 
claimed.  It  was  asked,  also,  because  the  opinion  ignored 
the  fact  that  the  water-pail,  and  plaintiff  while  drinking 
from  it,  stood  in  a  well-marked  path  used  by  carpenters,  as 
well  as  brickmen,  that  the  ground  around  the  hoist  was 
used  by  aJl  the  workmen  in  common,  that  the  hoist  was 
sometimes  used  by  Armour's  men.  It  is  also  claimed  that 
plaintiff's  own  testimony  is  given  no  weight  and  his  theory 
of  the  case  ignored. 

It  will  be  seen  from  the  matter  claimed  to  be  misstated 
and  ignored  in  the  former  opinion,  that  the  conclusion 
which  is  disputed  is  the  holding  that  plaintiff  was  a  bare 
licensee  with  no  rights  except  that  of  not  being  willfully 
injured  or  by  negligence  so  gross  as  to  be  equivalent  to 
willful  injury.  The  complaint  that  the  former  opinion  is 
wrong  in  saying  that  willful  injury  is  not  claimed  is  un- 
founded. It  is  true  that  plaintiff's  petition  contains  such 
an  allegation.  There  is  absolutely  nothing  to  sustain  it. 
Negligence  in  building  a  brick  hoist  without  enclosing  its 
sides  and  carelessness  in  placing  on  it  an  empty  wheel- 
barrow in  such  a  manner  that  it  fell  off,  presumably  be- 
cause of  the  handles  coming  in  contact  with  braces  on  the 
hoist's  framework,  are  all  that  is  claimed  to  be  shown  by 
the  evidence. 

The  sole  question  to  be  considered  at  this  time  is  the 
soundness  of  our  former  conclusion,  that  plaintiff  was  a 
bare  licensee,  going  on  these  premises  without  necessity  on 
his  part  or  invitation  or  notice  on  defendant's,  for  whose 


break  joints  in  the  coveriug.  \\Tiile  there  he  saw  the  pail 
and  stepped  up  to  it  and  was  in  the  act  of  driukiug  when 
stFuok  down,  he  did  not  know  by  what. 

There  is  some  denied  evidence  that  Armour's  men  were 
still  excavating  for  the  "Oleo"  building  or  adjoining  it 
on  the  west.  There  is  considerable  evidence  that  the  car- 
penters on  the  reservoir  were  using  this  drinkiag-pail  that 
day.  It  was  a  hot  day  and  their  own  "water  boy"  was 
remiss.  There  is  no  evidence  that  defendants  or  auj  one 
having  authority  from  them  over  the  matter  knew  it;  their 
foreman  on  the  brickwork  testifies  to  warning  plaintiff, 
but  this  is  denied. 

There  is  the  testimony  of  one  witness  that  on  one  oc- 
casion Armour's  men  used  the  hoist  to  elevate  some  dirt, 
and  several  of  them  testify  that  they  used  it  to  ride  up 
and  down  on.  It  appears,  and  is  not  denied,  however,  that 
there  waa  a  sign  forbidding  such  use  of  it  There  is  tes- 
timony that  there  was  a  path  leading  from  it  towards  the 
north  past  the  pail.  There  is  nothing  to  show  that  this 
was  a  public  path,  and  the  fact,  which  is  undisputed,  that 
the  wheelbarrows  were  wheele<l  away  towards  the  north,, 
accoonts  for  that.  There  is  nothing  to  show  that  any  use 
of  such  a  patli  was  made  by  the  cari>enter8  in  going  to  a 
privy.  There  is  evidence  that  the  carpenters  used  a  dirt 
pile  towards  the  north  end  of  the  "Oleo"  building's  founda- 
tions as  "a  kind  of  a  privy."  Tlie  extent  of  such  use  is  not 
indicated. 

The  cases  cited  in  the  plaintiff's  briefs,  mainly  railway 
caPeB.  re<]iiivin};  one  who  is  cnndni'ting  a  businesa  mani- 
festly djni.;:f']'ciiip  tn  the  lirciiscrH  Lo  take  additional  pro- 
cautions  after  giving  license  to  go  upon  his  pr!*iui8es,  do 
not  seem  applicable  here.  In  such  cases  to  continue  to 
drive  tlioir  trains  at  full  speed  and  without  warning  after 
]>rrmittinf;  the  public  on  their  right  of  way  would  be  in 
the  nature  of  a  wantou  injury-.  In  the  prcScut  instance 
there  was  no  invitation  of  plaintiff  within  dangerous 
pnixitiiily  to  tlie  hoisL  Defendant's  possession  and  con- 
trol of  the  piTniisea  seem  to  have  been  sufhcient  as  against 
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court  granting  a  pert'mptorj  writ  of  mandamus  against 
.  the  members  of  the  board  of  fire  and  police  commiHsiouers 
of  the  city  of  Omaha,  requiring  said  Iward  to  convene  and 
appoint  a  day  for  hearing  the  profrsta,  remonstrance^  and 
objections  of  the  relator,  John  D.  MacRae,  against  the  is- 
suance of  a  siiloon  license  to  CluirU's  ^[etz,  also  respondent 
in  the  action,  and  re<]uiriug  tuiid  board  to  revoke  the  li- 
cense which  had  alrc>ady  been  granted  until  such  hearing. 

There  is  practically  only  (me  contention  on  the  part  of 
the  plaintiffs  in  error  relied  upon  to  secure  a  reversal,  and 
that  is,  that  the  protest,  remonstrance  and  objection  to 
the  granting  of  such  liieuse,  made  by  the  relator  and 
brought  to  the  attention  of  the  defendant  board,  was  not 
"filed"  with  the  board. 

The  answer  filed  by  the  members  of  the  board  contains 
the  following:  "Further  the  said  respondents  deny  that 
•auy  protest  or  remonstrajice  has  ever  been  filed  with  this 
hoard  as  by  law  required."  The  answer  of  ('harles  Met/, 
contains  the  following:  "And  denies  that  the  said  re- 
lator at  any  time  filed,  or  asked  to  be  filed,  auy  remon- 
strance or  protest  against  the  granting  of  said  license." 

The  license  in  question  was  granted  on  the  18th  day  of 
December,  1902,  and  the  relator,  who  is  a  person  entitled 
to  be  heard  in  opposition  to  the  granting  of  such  license, 
wrote  and  sent  by  mail  in  such  nmnner  that  the  same  was 
receivefl  by  the  clerk  of  the  defendant  board  on  the  17th 
day  of  November,  the  following  communicafjon : 

"Omaha,  Neb.,  Novr.  15,  '02. 
"To  the  Bonorahlc  Board  of  Fire  and  Police  Corn's  of  City 
of  OiiiahO',  A'e6. 

"Dbab  Sirs:  As  owner  and  a  resident  of  810  So.  27th 
St.,  I  protest  against  a  license  being  granted  to  Mr.  Chas. 
Metz  to  do  business  at  2703  Leavenworth  St. 

"Ever  since  he  has  hada  saloon  there  lie  has  been  a  vio- 
lator of  the  law;  curtains  are  never  removed  at  any  time 
of  day  from  the  windows,  and  it  is  kept  o|>en  for  business 
every  Sunday.    I  hope  you  will  give  me  a  hearing  and  an 
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pri>tp8t  filed,  and  the  clei-k  stating  to  the  board  that  there 
was  a  letter  of  J.  D.  Macltae's,  dated  November  the  15th, 
1902,  but  the  board  finding  that  the  same  was  not  filed  or 
any  request  made  to  file  the  same,  thereupon  approved  the 
bond,  granted  the  license,  and  ordered  the  same  issued. 
And  the  said  board  ordered  the  rlerk  to  preserve  in  the  files 
of  this  ofltice  said  letter.'    Thereupon  the  board  adjourned." 

Souie  errors  of  law  occurring  at  the  trial  are  alleged  in 
the  petition  in  error,  but  in  the  condition  of  the  record 
only  one  of  the  assignuK'nts  is  entitled  to  be  considered. 
The  respondents  offered  to  prove  to  the  trial  court,  "that 
the  plajntiff  in  this  case  for  several  years  last  past  prior 
to  the  year  1902,  has  been  in  the  habit  and  custom  of  send- 
ing written  communications  to  said  board  protesting 
against  the  granting  of  a  license  at  No.  2705  Leavenworth 
Street;  and  that  the  said  plaintiff  in  each  of  said  eases 
never  appeared  before  said  board,  never  asked  for  a  time  to 
be  fixed  for  a  hearing,  and  never  followed  the  matter  up  in 
any  manner  whatsoever,  except  by  sending  said  written 
communications."  This  offer  was  rejected  and  we  think 
properly  so.  The  evidence  has  no  bearing  upon  the  issues 
in  this  case;  the  good  faith  of  the  hoard  in  the  matter  com- 
plained of  is  not  in  issue. 

No  contention  is  made  by  plaintifi's  in  error  that  the 
letters  copied  above  are  not  sufficient  in  form  and  sub- 
stance to  have  required  the  board  to  appoint  a  day  for 
hearing  thereon,  under  the  requirements  of  section  3  of 
chapter  50  of  the  Compiled  Statutes  [Annotated  Statutes, 
section  7152],  relating  to  the  granting  of  such  licenses, 
and  the  only  question  to  he  determined  is  as  to  whetlier  the 
papers  should  be  considered  as  "filed"  within  the  meaning 
of  the  law.  That  they  were  received  in  due  time  and  called 
to  the  attention  of  the  board,  and  that  the  board  recognized 
their  presence,  and  noted  the  same  upon  its  records,  is  un- 
disputed. 

It  seems  that  the  relator  called  at  the  office  of  the  clerk 
of  the  l>oard  on  the  20tb  day  of  November,  and  was  told 
tha.t  his  first  letter  had  been  received  and  that  he  saw  it 
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G.  PaHrrson  and  F.  M.  Harrington^  for  plaintiff  in 
error. 

N.  K.  Origgn^  contra. 

Ames,  C. 

Michael  H.  Fay  waa  an  experienced  car  repairer  em- 
ployed by  the  defendant  railroad  company  at  a  gravel  pi"". 
Over  and  across  one  of  tlie  tracks  of  the  company  was  a 
strnctnre  called  a  "trap,"  being  a  sort  of  raised  platform 
upon  which  the  gravel  was  carried  and  through  a  hole  or 
trap  in  which  the  latter  was  preciptated  upon  cars  suc- 
cessively standing  and  being  loaded  underneath.  The  gen- 
eral direction  of  the  track  was  north  and  south.  It  ex- 
tended northward  from  the  trap  about  four  hundred  and 
fifty  feet  upon  a  grade  inclining  southwards  at  about  one 
per  cent.  At  the  time  of  the  accident  hei  .fter  mentioned, 
there  were  three  loaded  and  three  empty  cars  all  coupled 
together  and  standing  upon  this  incline  where  they  had 
aliortly  before  been  plactnl  by  the  defendant's  trainmen. 
The  three  farthest  from  the  trap  were  loaded  and  the  re- 
maining three  were  empty  and  so  placed  for  the  purpose 
of  being  loaded.  The  six  cars  were  in  immediate  contact 
with  each  other.  The  empty  car  farthest  south  was  in 
need  of  some  repair  and  Fay  had  marked  upon  its  side 
the  words  "bad  order,"  but  it  is  not  shown  that  any  of  the 
other  servants  of  the  company  knew  of  this  fact,  and  we 
think  it  is  immaterial.  It  is  not  shown  that  the  arrange- 
ment of  the  cars  «as  uniisual  or  that  Fay  was  ignorant 
of  it  On  the  contrary  it  is  shown  that  the  methods  em- 
ployed were  such  as  «ere  usual  and  customary,  and  that 
Fay,  who  was  a  man  of  experience  and  good  intelligence, 
must,  from  his  long  service  in  the  capacity  of  repairer, 
have  been  familiar  with  them.  On  the  north  end  of  the 
third  ear  northward  from  the  trap  was  as  employee  of 
the  company  named  Caffery.  He  was  called  a  "spotter." 
It  was  his  duty  to  loosen  the  brakes  upon  the  empty  cars 
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injuries  to  tlu'  latter,  whifli  he  had  repaired.  It  was  also 
shown,  without  dispute,  that  it  was  the  duty  of  the  de- 
ceased, before  S"'"P  under  a  car  standing  on  the  track  for 
the  purpose  of  repairing  it,  to  notify  the  "spotters"  of  bis 
intention  so  to  do,  and  to  set  the  brakes,  or  to  see  to  it 
that  they  were  set,  upon  the  ear  next  above  that  which  he 
was  about  to  go  under,  inid  that  be  was  provided  with 
blocks  to  put  under  the  wheels  of  the  car  to  prevent  its 
moving  and  with  a  flag  to  affix  to  the  car  to  indicate  that 
he  was  ina  place  of  danger.  It  is  also  uncontradicted  that 
he  observed  none  of  these  precautions  but  that,  on  the 
contrary,  he  notified  CafFery,  in  effect,  that  he  had  com- 
pleted the  repair  of  the  car  in  question  and  that  no  further 
precaution  with  respect  to  it  was  called  for.  The  dangers 
to  which  he  was  subject  were  obvious,  and  were  to  an  im- 
portant degree  increased  by  his  own  lack  of  ordinary  care 
and  i>rudenee.  It  is  true,  as  counsel  for  the  plaintiff 
urges,  that  the  jmtting  up  of  a  flag  or  notification  to  Caf- 
fery,  would  not  have  prevented  the  violent  movement  of 
the  car  as  a  result  of  the  collision,  but  the  setting  of  the 
brake  on  the  adjacent  car,  and  the  blocking  of  the  wheels, 
had  these  thiitgs  been  done,  would  have  had  a  tendency  so 
to  do,  and  had  Caffory  been  notified  he  might,  perhaps, 
have  used  greater  care,  or  have  warned  the  deceased 
against  so  rash  an  act  as  going  under  the  car  in  its  then 
dangerous  jjosition.  It  is  difiicult,  if  not  impossible,  to 
point  with  precision  to  the  primary  cause  of  the  accident. 
As  Fay  must  have  known,  it  was  customary  and  necessary, 
when  leaving  the  cars  in  place  upon  the  incline,  to  set  hut 
one  brake  on  every  second  car  so  as  to  facilitate  the  put- 
ting of  them  in  moticm  by  means  of  their  own  gravity. 
That  is,  every  alternate  car  depended  by  its  couplings  from 
the  car  next  above  it,  which  was  held  in  place  by  a  single 
brake  doing  service  for  both.  That  the  cars  so  situated 
were  in  a  state  of  very  unstable  ef|uilibrium,  extremely 
likely  to  be  overthrown  by  any  comparatively  slight  shock 
or  disturbance,  such  as  was  incident  1o  the  detaching  of 
cars  from  the  train,  must  have  been  glaringly  obviona  to 
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Sakaii  C.  Vum  v.  John  P.  Haxoku  et  al. 

Filed  SKiTK.Miitu  17,  1903.    No.  12,8Ca. 

Commissioner's  opinion.     Department  No.  3. 

1.  HallctouB  Prosecution:    PHoiumj:  Cmike:    Eviuexce  Sviticiest;    Di- 

BEfTiKd  Vkudut.  In  an  action  for  malloloua  prosewUlon,  l(  there 
Is  siilBcleiit  in  undisputed  evidence  to  show  probable  cause,  the 
trial  court  Ehoulil  tllrect  a  verdict  for  tlie  defendant,  altbougli  some 
o[  the  (acta  liearlng  on  that  issue  may  be  in  dispute. 

2.  Ualicious  Prosecution:     Prubaule  Cau.sr:    Inka.mty:    Eviuem-e.     A 

finding  by  (^ommissionerB  of  inaanlty  that  a. person  brought  before 
them  is  Insane  la  prima  facie  evidence  of  probable  cause  fcr  the 
proceeding,  although  not  conclusive. 

3.  Malicious  Prosecution:    PnoFtAm.B  Cause:    Tnsanttv:    FiiE.'iCMmoNB: 

EvniKME,  While  Ihe  plaintiff  is  not  realrlcied  lo  a  direct  atlac1<. 
as,  for  instance,  proof  of  fraud,  collusion  or  perjury,  but  may  estab- 
lish want  of  pioluiblc  ca.use  by  any  form  of  competent  and  sufficient 
proof,  Ihe  prfsunption  arising  from  the  fln;ilng  of  IIlc  I'ommis- 
sioners  in  such  a  case  nii3st  be  overcome  by  evidence  sulQcient  to 
destroy  its  probative  force. 

EuBoit   from    flit^   disti'u-t   court    for   Douglas   county. 
Tried  belcMV  bt'ftn-e  F.vwfm-r,  J.    Affiniial. 

IJ.  8.  Xk-kci-NOii  and  (Jcuryc  A.  Muyncy,  for  iiluinliff  in 


M'rifiht  &  Hiotit,  roiitra. 

roi'Mi.  c. 

Mi-fi.  FifiK  ^Viis  l»i-onfrlit  before  the  oommissiotiorK  of  in- 
sanity of  Sui'jiy  county  at  the  instance  of  the  defendants, 
and  was  adjiidK»'d  "insiine  on  the  subject  of  relision"  after 
a  protracted  hearing.  Slie  was  afterwards  released  bj  the 
district  court  in  hahc.itx  corpus  procecdinfjs.  This  action 
is  broujj;ht  to  recover  damages  for  malicious  prosecution. 
The  trial  conrt  dini-tfHl  a  vei-dict  for  the  defendant. 

The  testimony  is  volmninons  and  a  preat  deal  of  time 
has  iMH'n  rei|nired  to  read  it.  Wlfhtnit  jioin;;  inio  details, 
it   shows    that   no   little   bitterness   existed    betweiru    the 
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Flgg  V.  Hanger. 

parties  as  a  result  of  Mrs.  Figg's  religious  views  and  the 
methods  by  which  she  gave  them  utterance.  So  far  as  the 
question  of  malice  is  concerned,  we  think  there  was  suffi- 
cient to  go  to  the  jury.  But  we  think  also  that  the  trial 
court  was  right  in  directing  a  verdict  upon  the  ground 
that  there  was  no  sufficient  proof  of  want  of  probable 
cause.  In  general,  the  facts  being  shown,  probable  cause 
is  a  question  for  the  court.  Maynard  v.  Sigman^  65  Neb., 
590,  91  N.  W.  Bep.,  576.  If  there  is  sufficient  in  undis- 
puted evidence  to  show  probable  cause,  the  trial  court 
should  direct  a  verdict  for  the  defendant,  although  some 
of  the  facts  bearing  on  that  issue  may  be  in  dispute. 
Bechel  v.  Pacific  Express  Co.,  65  Neb.,  826,  91  N.  W.  Rep., 
853.  There  is  some  dispute  as  to  the  sayings  and  doings 
of  Mrs.  Figg  on  particular  occasions.  But  conceding  all 
that  her  testimony  shows  on  these  controverted  points, 
there  remains  a  mass  of  undisputed  testimony  from  which 
it  appears  clearly  that  her  si)eech  and  conduct,  when  any 
matter  of  religion  was  raised,  were  violent  and  extravagant 
beyond  the  usual  course  of  eccentricity.  Moreover,  great 
weight  must  be  given  to  the  determination  of  the  commis- 
sioners of  insanity.  Undoubtedly  their  finding  is  not  con- 
clusive. But  it  is  prima  facie  evidence  of  probable  cause. 
The  plaintiff  is  not  to  be  restricted  to  a  direct  attack  upon 
this  determination,  as,  for  instance,  proof  of  fraud,  collu- 
sion or  perjury,  but  may  establish  want  of  probable  cause 
by  any  form  of  competent  and  sufficient  proof.  Bechel  v. 
Pacific  Express  Co.,  supra.  Nevertheless,  the  presump- 
tion arising  from  the  finding  of  the  commissioners  in  such 
a  case  must  be  overcome  by  evidence  sufficient  to  destroy 
its  probative  force.  Maynard  v.  Signian,  supra;  Nehr  v. 
Dohhs,  47  Neb.,  863.  All  that  is  shown  is  that  some  things 
were  testified  to  before  the  board  which  Mrs.  Figg  and 
her  family  dispute.  Admitting  that  the  witnesses  were  in 
error  on  these  points,  we  do  not  think  the  finding  would 
have  been  affected.  The  circumstances  were  mere  details 
in  a  mass  of  evidence  which  undoubtedly  moved  the  board 
from  its  wliole  tenor  rather  than  by  the  force  of  any  par- 
ti en  In  r  piece. 
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We  therefore  recommend  that  the  judgment  be  affirmed. 

DuFFiB  and  Kirkpatrick^  CC,  concur. 

Affirmed. 


H.  A.  Merrill^  appellee,  v.  Charles  L.  Van  Camp  et  al., 

APPELLANTS. 

Filed  September  17,  1903.    No.  12,958. 

Commissioner's  opinion.    Department  No.  1. 

Taxation:  Foreclosure:  Law  of  the  Case.  This  case  having  been 
decided  upon  a  former  appeal  upon  substantially  the  same  record 
as  that  now  before  us,  the  former  decision  is  adhered  to. 

Appeal  from  the  district  (!ourt  for  Douglas  county. 
Tried  below  before  Keysor,  J.    Affirmed. 

Hall  &  McCulloch^  for  appellants. 

H.  P.  Leavitty  contra. 

Ambs^  C. 

This  is  an  action  to  foreclose  the  lien  of  a  tax-sale  cer- 
tificate. The  case  was  before  this  court  at  a  former  term, 
when  it  was  held  that  the  description  in  the  certificate  of 
the  land  sought  to  be  aflFected  was  not  so  indefinite  as  to 
render  the  instrument  void  if  the  premises  intended  could 
be  identified  by  extrinsic  evidence.  Merrill  v.  Van  Camp, 
1  Neb.  [Unof.],  463,  96  N.  W.  Kep.,  344.  It  was  further 
held  that,  by  the  pleadings  and  the  evidence  contained  in 
the  record  then  presented,  such  an  identification  as  was 
required  had  been  made.  A  decree  by  the  district  court 
dismissing  the  action  was  therefore  reversed  and  the  cause 
remanded  for  further  proceedings.  Such  proceedings  were 
accordingly  had  that  a  decree  of  foreclosure  and  sale  was 
rendered  in  accordance  with  the  opinion  of  this  court. 
From  this  latter  decree  this  appeal  is  prosecuted. 

It  is  not  pretended  that  the  identification  by  the  record 
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court  for  Douglas  couoty,  inaying  for  a  foreclosure  of  a 
mechanicB'  lien  on  lot  8,  block  7,  Logan  Place  Addition  to 
South  Omaha,  which  it  alleged  had  been  assigned  to  it  by 
one  George  W.  Briggs.  The  Bankers'  Building  and  Loan 
Association,  appellant  herein,  was  made  a  party  defendant 
in  that  suit.  On  September  11, 1901,  the  appellant  filed  a 
petition  in  the  sajue  court  praying  for  the  foreclosure  of 
its  mortgage  on  the  same  property,  and  made  the  appellee 
a  party  defendant.  Each  party  filed  an  answer  and  cross- 
petition  in  the  ease  in  which  it  had  been  made  a  defendant, 
setting  up  its  claim  and  praying  that  the  same  be  decreed 
to  be  a  lien  prior  to  that  of  the  other  party.  Afterwards, 
by  consent  of  the  parties  and  the  order  of  the  court,  the 
two  actions  were  consolidated.  There  was  a  trial  to  the 
court,  and  the  appellee,  the  Bradford-Kinsler  Lumber 
Company,  was  decreed  to  have  a  first  lien  for  the  sum  of 
fl09.20  and  a  foreclosure  of  the  mechanics'  lien  described 
in  its  petition,  and  the  appellant  was  decreed  to  have  a 
second  lien  on  the  premises  for  the  sum  of  $685.04  and  the 
foreclosure  of  its  mortgage.  The  premises  were  onlered 
sold  to  satisfy  these  amounts,  and  the  case  comes  here  on 
appeal  by  the  Bankers'  Building  and  Loan  Association. 

The  only  question  in  the  case  is  whether  or  not  the  evi- 
dence is  sufficient  to  sustain  the  findings  and  judgment  of 
the  trial  court  It  appears  that  one  B.  A.  Page  was  the 
owner  of  the  premises  described  above,  and  that  in  July 
or  August,  18i)0,  he  made  a  verbal  contract  with  one 
George  W.  Briggs  for  the  erection  of  a  house  thereon,  for 
which  he  was  to  pay  |635;  that  Briggs  commenced  the 
erection  of  the  house  sometime  in  September,  and  had  it 
BO  far  finished  on  the  5th  of  November  following  that  Page, 
with  his  family,  moved  into  it.,  and  from  that  time  on  oc- 
cupii'd  it  iis  a  fiiiiiity  resilience.  At  that  time  the  building 
was  not  completed  according  to  the  contract,  hut  nearly 
all  the  work  niuoinplcted  was  done  during  that  month. 
Pnnietiiiie  in  ttie  winter  fnllnwing  the  parties  got  together 
and  agreed  on  the  amount  due  on  the  contract,  and  it  in 
claimed  by  the  appellant  that  a  due  bill  was  given  by  Page 


Appellant  insiRts  that  the  claim  was  assigned  by  Griggs 
to  the  apiiellec  before  the  lien  was  made  out  and  fiUnl  for 
record  in  the  oflBce  of  the  register  of  deeds.  The  court  on 
consideration  of  the  evidence  found  otherwise.  As  w^  have 
stated  before,  the  written  assignment  accoinpanjii;g  the 
mechanics'  lien  shows  on  its  face  that  it  was  made  in  Api  il, 
1901,  at  least  eight  montlis  after  the  lien  was  perfected. 
Bradford  testifies  that  the  assignment  was  actually  made 
at  that  time,  and  that  when  Briggs  delivered  the  me- 
chanics" lien  to  him  in  August,  1J)00,  after  he  had  signed 
and  verified  it,  such  delivery  was  for  the  pnrpose  of  having 
it  filed  for  record,  and  tliat  he  had  it  recorded  for  and  on 
behalf  of  Briggs.  This  evidence  is  not  disputed  by  any 
one,  and  we  think  it  was  sufficient  to  justify  the  trial  court 
in  its  finding  on  that  question. 

It  is  next  contended  that  the  mechanics'  lien  was  not 
perfected  and  filc^d  in  the  office  of  the  register  of  deeds 
within  four  months  after  the  completion  of  the  contract, 
as  requireil  by  law.  We  have  carefully  examined  the  evi- 
dence m\  that  (|uestion.  It  appears  that  when  Page  moved 
into  tlie  liouHe  Briggs  had  not  yet  completed  his  conti-act; 
that  the  first  story  was  mot^tly  completed,  but  the  basement 
was  not  finisiitd.  Briggs  testified  that  after  the  settle- 
ment Page  asked  him  to  come  ont  to  his  house  and  put  the 
stops  on  the  cellar  door.    In  answer  to  a  question  be  said : 

A.  AVell,  at  the  time  I  settled  with  him  I  agreed  to  come 
up  and  finish  up.  Page  and  I  lived  neighbor,  and  every 
once  in  a  while  he  would  speak  about  it. 

Q.  At  that  time  yon  left  the  bouse  in  November  was  it 
agreed  then  that  j-ou  should  come  back  and  complete  the 
house? 

A.  I  told  Mr.  l^age  that  I  would  come  back  and  dn  that 
Work  fin'  liiiii.  \i'H.  wir.- 

(J.  W'licii  vnii  ivctit  liai-k  was  it  iii  pursuance  to  that 
agrfeuieiit? 

A.   Yes.  sir. 

(J.  Sii  lliiil  llie  liiiurif  waw  ti'H  (-(implete  in  November,  at 
that  lime  this  work  »aM  nut  done? 


in  truth  and  in  fact  the  huiltling  was  not  completed  and 
that  the  work  done,  though  niight  in  amount,  was  per- 
fornial  uuder  the  contract  and  for  the  purpose  of  its  com- 
pletion, tlie  time  for  perfecting  a  lien  dates  from  tlie  time 
such  work  was  done.  The  questicm  in  this  ease  seems  to  he 
purely  one  of  fact.  The  case  was  tried  hefore  the  district 
court  on  oral  evidence.  The  witnesses  heing  present  ijc- 
fore  the  judge,  who  had  an  opportunity  to  s<»e  them,  to 
(tbserve  their  demeanor  upon  the  stand,  he  was  in  a  much 
l>etter  situalion  to  determine  the  truth  of  the  matter  in 
controversy  than  is  a  court  of  review.  Vn'e  are  unable  to 
siiy  that  the  finding  of  the  trial  court  that  the  lien  was 
I>erfected  within  four  months  after  the  contract  was  finally 
<'ompleted  is  not  amply  supported  by  the  evidence.  This 
iH'ing  true  we  ought  not  to  disturb  the  findings  and  judg- 
ment of  the  trial  court. 

It  seems  that  tlie  case  was  fairly  tried;  we  find  no  error 
in  the  record,  and  we  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

Albert,  C,  concurs. 


The  Estate  of  Lfavis  il.  Bennett,  Deof.ased,  v.  Hareibt 
L.  Tayloe,  Cl,\imant. 

Filed  Sefteuber  17,  1903.    No.  13,017, 
Commlasioner'B  opinion.    Department  No.  3. 

1.  Evidence:  Account  Book  of  DBrEiiENT;  Chabcies  py  Him:  Ansiisai- 
bii.ity:  PBF,niDii-E.  The  admlBBion  In  evidence  of  a  book  showing 
an  account  between  a  decedent  and  one  who  has  filed  a  claim 
aEalnal  his  estate.  1b  not  prejudicial  error  where  all  the  Hems 
which  the  court  allowed  the  Jury  to  consider  are  charges  made  by 
the  decedent  against  the  claimant,  even  though  the  foundation 
tor  the  admission  of  such  book  as  a  book  of  account  has  not  been 
properly  laid. 

a.  Evidence:  Declaiutions  of  Dbcedest:  Admissibility  Against 
Claimant.  Declarations  In  his  own  favor  made  by  a  decedent  In 
blB  will  are  not  admissible  in  favor  of  his  estate  against  a  party 
filing  a  claim  against  the  estate. 
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thereon.  This  takes  that  item  out  of  the  case  and  we  need 
not  discuss  it 

Assignment  Ko.  2  relates  to  the  admission  in  evidence 
of  certain  hooks  of  account  kept  hy  the  deceased,  Lewis  M. 
Bennett,  and  showing  the  account  between  him  and  the 
claimant  Except  as  to  one  item  of  f  243,  being  a  credit  in 
favor  of  Uio  flaimant,  which  entry  was  made  in  the  hand- 
writing of  Mrs.  Bennett,  also  deceased,  the  entries  were 
all  adverse  to  the  claimant  and  in  favor  of  the  estate.  As 
to  the  credit  of  ?243  the  court  iustructe<l  tlie  jury  that  they 
were  not  to  allow  that  item  in  her  favor  because  of  a  fail- 
ure of  proof.  It  is  evident  therefore  that  tlie  admission  of 
this  book  of  account,  if  error  at  all,  was  error  without 
prejudice. 

Assignment  No.  3  relates  to  conversations  had  in  the 
presence  of  Mr.  Bennett,  and  we  tliink  the  endence  was 
properly  admitted.  The  same  nmy  he  said  in  relation  to 
aasipiiiient  No.  4,  which  relates  to  statements  in  the  dep- 
osition of  a  niece  and  frctincnt  visitor  at  the  bouse  of 
Mr.  Bennett,  desLribiiig  the  nature  of  his  disease,  the 
necessity  of  the  constant  attendance  of  a  mirse  or  assist- 
ant, and  statements  made  by  Mr.  Bennett  in  his  lifetime 
relating  to  work  jK-rfonncd  by  the  claimant 

Assignment  No.  5  relates  to  the  refusal  of  the  court  to 
receive  in  evidence  the  decedent's  hank  book.  Among  the 
items  filed  by  claimant  was  a  due  bill  for  flOO  dated  in 
August,  1896.  Counsel  for  the  estate  insists  that  no  in- 
terest should  he  allowed  upon  this  due  bill  until  demand 
of  piiyment  had  been  made,  and  he  argues  that  as  the  bank 
hook  offered  in  evidence  sliowed  that  dectvlent  had  more 
than  $100  on  deposit  to  his  account  from  thedate  of  the 
due  bill  to  the  time  of  his  death  it  was  evidence  tending  to 
show  that  he  could  have  paid  the  due  bill  at  any  time  on 
demand  and  that  it  was  the  intention  of  the  parties  that 
it  should  not  draw  interest  Section  4,  chaptrr  44  of  the 
Compiled  BfSitutes  [Annotiited  Statutes,  section  G72S],  de^ 
fines  the  instruments  u|>on  which  interest  should  be  al- 
lowed, and  a  due  bill  is  one  of  the  instruments  coming 
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The  bill  of  particulars  filed  in  the  county  court  set  up: 
let  A  claim  agaiost  the  estate  of  the  due  bill  (or  flOO 
above  referred  to.  2d,  A  claim  for  f243  for  services  which 
claimant  asserted  had  been  credited  to  her  account  by  the 
entry  of  the  account  book  made  by  Mrs,  Bennett  in  her 
lifetime  and  which  the  court  took  from  the  jury  by  an 
instruction.  3d.  The  item  of  ?30.45  entered  on  the  book 
of  account  and  which  was  also  taken  from  the  jury.  4th. 
It  was  stated  that  the  claimant,  at  the  special  instance 
and  request  of  the  decedent,  rendered  services  as  nurse 
and  housekeeper  for  said  Bennett  from  the  1st  day  of 
January,  1899,  to  the  date  of  his  death  on  October  20, 
1900,  being  ninety-four  weeks;  that  the  services  consisted 
of  managing  the  dwelling-house  of  the  deceased  and  doing 
all  the  work  usually  incident  to  the  duties  of  a  house- 
keeper, and  in  addition  tliereto,  at  the  special  instance  and 
request  of  the  deceased,  she  rendered  services  consisting 
in  watching  at  his  bedside  both  day  and  night,  giving  him 
medicines,  baths,  rubbing  him,  and  generally  i>erforming 
the  duties  of  a  nurse  during  said  period  of  ninety-four 
weeks.  "That  said  services  as  nurse  and  hou8ekeei>er  as 
aforesaid  were  of  the  fair  and  reasonable  value  of  f  15  per 
week."  This  last  claim  to  our  mind  is  clearly  on  a  qua^ 
turn,  meruit.  The  petition  filed  by  the  claimant  in  the  dis- 
trict court,  while  not  in  the  exact  language  of  the  bill  of 
particulars  filed  in  the  county  court,  is  not  a  departure 
therefrom. 

No  answer  was  filed  by  the  estate  in  the  proceedings  had 
in  the  county  court.  In  the  district  court  the  executor 
filed  an  answer  admitting:  1st.  The  possession  by  the 
claimant  of  the  due  bill.  2d.  Admitting  the  payment  by 
the  decedent  of  various  sums  credited  to  the  estate  in  the 
bill  of  jMirtiruiiii's  tiled  liy  the  cliiiniaut.  in  the  county 
court,  and  also  set  forth  in  her  petition  in  the  district  court. 
3d.  A  general  ilcuiiil  of  all  matters  in  the  petition 
not  s])ctifically  admitted.  The  fourtli  psiragraph  of  tlie 
answer  is  as  follows:  "That  he  alleges  that  from  the  17th 
day  of  May,  1898,  at  which  time  Mrs.  I^ewis  M.  Bennett 
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employment  as  housekeeper  and  nurse,  and,  as  an  induce- 
ment for  her  to  do  ao,  offered  to  pay  her  for  her  services  a 
lai^r  amount  than  she  had  theretofore  been  receiving  and 
to  make  the  coitipenaation  satisfactory  to  her,  and  further 
agreed  to  provide  plaintiff  with  a  home  for  the  rest  of  her 
life.  That  she  accepted  said  offer  and  continued  in  his 
employment  under  the  agreement  that  she  was  to  receive 
an  amount  greater  than  f4.50  per  week  for  which  she  had 
heen  working  for  nine  years  previous  thereto.  She  then 
recited  that  during  her  further  employment  she  continued 
her  duties  as  housekeeper  and  the  additional  duties  of 
nurse  to  the  said  Bennett  which  required  her  conatant 
attention. 

We  can  not  see  that  the  amended  reply  tended  in  the 
least  to  change  the  issues  in  the  case.  The  question  was, 
^\'hat  were  her  services  as  a  nurse  reasonably  worth?  If 
the  executor  of  the  estate  was  surprised  by  any  matter 
contained  in  the  reply,  and  was  unable  on  account  thereof 
to  proceed  with  the  trial,  his  remedy  was  to  apply  for  a 
continuance.  This  he  did  not  do,  and  he  can  not  now  urge 
a  reversal  of  the  case  by  this  court  upon  grounds  which  he 
did  not  present  to  the  district  court  City  of  Lincoln  v. 
HiaUy,  32  Neb.,  63;  lHye  d  Schneider  Co.  v.  Snyder^  56 
Neb.,  754. 

We  have  taken  time  to  show  the  character  of  the  bill  of 
particulars  filed  in  the  county  court,  the  petition  filed  in 
the  district  court,  the  reply  and  amended  reply,  for  the 
reason  that  it  is  earnestly  insisted  that  while  the  claim  in 
the  county  court  was  on  a  quantum  meruit  the  issue  was 
changed  by  the  pleadings  filed  in  the  district  court  and  a 
trial  had  upon  a  contract  We  can  see  no  merit  in  this 
claim.  It  is  true  that  by  the  reply  and  amended  reply  it 
is  tacitly  admitted  that  for  her  work  as  hou.-^fkt't'pei"  the 
diiiinant.  was  to  receive  ?4..")0  per  week,  but  for  her  addi- 
tional services  as  nui-se  and  attendant  upon  the  deceased 
she  was  to  receive  such  increaseil  compensation  as  would 
be  siifisfactory  to  her.  As  no  amount  was  agi-eed  u[>uu, 
the  allowance  of  a  reasonahle  amount  for  such  services  is 
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not  a  matter  for  complaint  A  review  of  the  evidence 
would  serve  no  useful  purpose. 

What  has  already  been  said  will  dispose  of  the  objections 
urged  to  the  instructions  of  the  court  except  instruction 
No.  5.  A  part  of  that  instruction  is  in  the  following 
words :  "And  should  you  fail  to  find  for  her  as  explained 
in  instruction  No.  4,  you  would  in  that  event  find  for  her 
and  allow  her  the  sum  of  ^.50  per  week  during  the  time 
herein  stated."  It  is  said  that  the  word  "fail"  was  an  un- 
fortunate one ;  that  it  implied  that  if  the  jury  did  not  find 
more  than  ^.50  per  week  to  be  due  claimant  they  would 
be  lacking  in  some  respect  and  would  in  the  judgment  of 
the  court  fall  short  of  doing  their  whole  duty  under  the 
evidence.  It  was  admitted  by  the  estate  that  claimant 
was  to  receive  the  sum  erf  $4.50  a  week  in  any  event  The 
case  was  tried  upon  that  theory.  The  court,  the  jury,  and 
every  one  connected  with  the  case,  understood  that  this 
was  the  position,  and  we  can  not  see  that  an  instruction  or 
instructions  which  assume  that  as  a  basis  could  have  mis- 
led in  any  way  or  have  been  prejudicial  to  the  estate.  The 
instructions,  taken  as  a  whole,  were,  we  think,  as  favorable 
as  the  estate  could  ask,  and  we  are  in  grave  doubts  if  the 
item  of  f243  appearing  in  the  account  book  in  the  hand- 
writing of  Mrs.  Bennett,  but  which  account  was  continued 
and  apparently  adopted  by  Mr.  Bennett  in  his  dealings 
with  the  claimant,  were  not  improperly  taken  from  the 
jury. 

The  judgment  in  the  case  awards  execution  to  carry  it 
into  effect  in  the  following  words:  "for  all  of  which  ex- 
ecution is  hereby  awarded."  Section  239  of  chapter  23  of 
the  Compiled  Statutes  [Annotated  Statutes,  section  5104], 
provides  that  "The  final  decision  and  judgment  in  cases  so 
appealed  shall  be  certified  to  the  probate  court,  and  pro- 
ceedings shall  be  had  thereon  necessary  to  carry  the  judg- 
ment of  the  appellate  court  into  execution."  It  is  possible 
that  by  virtue  of  this  statute  alone  no  general  execution 
would  be  allowed  to  issue  from  the  district  court  to  en- 
force the  judgment,  but  the  question  of  the  binding  force 
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of  the  judgment  and  the  manner  of  its  enforcement  is  not 
one  which  a  prudent  counsd  would  leave  for  future  de- 
termination after  the  time  for  an  appeal  had  expired.  The 
court  had  jurisdiction  of  the  parties  and  the  subject-matto: 
of  the  action,  and  grave  doubt  may  exist  of  the  right  to 
question  it  in  any  manner  except  by  a  direct  attack  on 
appeal.  We  think  that  the  court  was  in  error  in  awarding 
execution  on  its  judgment,  the  only  method  provided  for 
its  enforcement  being  by  certifying  it  to  the  probate  court 
Ba  an  established  claim  against  the  estate,  where  it  is  to 
be  paid  if  the  estate  is  solvent  and  sufhcient,  and  prorated 
with  other  allowed  claims  if  the  assets  of  the  estate  are 
not  sufficient  to  pay  all  allowed  claims  in  full. 

The  verdict  of  the  jury  is  fairly  supported  by  the  evi- 
dence and  we  recommend  an  affirmance  of  the  judgment 
except  so  far  as  it  awards  execution  for  its  enforcement 

KittKPATEiOK  and  Podnd,  CO.,  concur. 

The  judgment  of  the  district  court  is  in  all  things 
affirmed  except  in  so  far  as  it  awards  execution  for  the 
enforcement  of  said  judgment,  and  as  to  the  award  of  ex- 
ecution it  is  reversed. 

Reversed  in  pabj. 


ADGUST   SUCKSTOEP   BT   AL.   v.   WlUJAM    H.    BtJTTBEFl«tJ». 

Filed  Septembeb  17,  1903.    No.  1S,019. 

Commissioner's  opinion.    Department  No.  1. 

1.  Beplevln:  Pi.nADina:  Ownership:  Auerdmeht.  Petition  uid 
affidavit  In  replevin  which  alleges  a  special  ownership  In  tlie 
property  replevied,  toay  be  amended  so  as  to  allege  a  general 

ownership  In  the  property. 

i.  Pleading;  Amendment:  Dibcbetion.  The  terms  on  which  an 
amendment  to  a  petition  may  be  permitted  rests  ordinarily  In 
the  sound  discretion  of  the  trial  court. 

Eeror  from  the  district  conrt  for  Wayne  county.  Tried 

K-Iuw  before  EoYD,  J.     Affinned. 
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from  it  conveyed  the  absolute  title  in  the  stock  to  him,  op 
whether  he  only  held  them  by  virtue  of  his  mortgage.  The 
district  court  permitted  this  amendment  over  defendants' 
objection.  The  cause  proceeded  again  to  trial  and  plain- 
tiff had  judgment,  and  defendants  again  bring  error  to  this 
court 

The  only  question  seriously  urged  is  that  the  court  erred 
Id  permitting  plaintiff  to  amend  his  petition  by  alleging  a 
general  instead  of  a  special  ownership,  and  that  the  peti- 
tion on  which  the  cause  of  action  was  tried  was  such  a 
material  change  of  issues  as  to  start  the  statute  running 
from  the  time  the  amended  pleading  was  filed.  The  gist 
of  an  action  in  replevin  is  the  question  of  the  right  of  the 
possession  of  the  property  in  controversy  at  the  commence- 
ment of  tlie  suit.  While  it  is  necessary  that  the  petition 
should  show  whether  the  plaintiff  claims  a  special  or  a 
general  ownership  in  the  goods  replevied,  yet  it  is  uni- 
formly held  by  this  court  that  a  petition  and  affidavit  in 
replevin  may  be  amended  by  alleging  a-special  instead  of 
a  general  ownership  in  the  property,  or  vice  versa,  and 
that  an  amendment  when  so  made  relates  back  to  the  in- 
ception of  the  cause;  the  filing  of  an  amendment  being  but 
the  continuance  of  the  original  cause  and  not  the  com- 
mencement of  a  new  action.  Hudelson  v.  First  National 
Bank,  56  Neb.,  247,  76  N.  W.  Rep.,  570 ;  Weich  v.  Milliken, 
57  Neb.,  86,  77  N.  W.  Rep.,  363;  Tackaberry  &  Co.  v.  Gil- 
more  d  Ruhl,  57  Neb.,  450,  78  N.  W.  Rep.,  32.  This  view 
of  the  case  disposes  of  both  the  right  of  tlie  court  to  permit 
the  amendment  and  of  the  contention  that  the  statute  of 
limitation  was  put  in  operation  by  filing  the  amended 
petition. 

The  iiiily  otlicr  complaint  iivi^ed  is  that  the  court  should 
have  prescribed  Iituis  liefiii'c  p<'rmittiiig  plaintiff  to  file 
his  amended  petition.  The  record  shows  that  the  conrt 
said  that  he  would  rpserve  the  question  of  terms  nntil  the 
issues  were  made  and  the  cause  finally  disposed  of.  It 
also  appears  that  a  motion  to  retax  costs  in  the  lower 
court  is  pending;  consequently,  the  question  of  terms  on 
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which  the  amendment  should  be  permitted  is  still  an  open 
one  in  the  district  court.  We  might  also  add  that  this  is  a 
question  in  any  event  that  rests  in  the  sound  discretion  of 
the  trial  court. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Hastings  and  Ames,  CO.,  concur. 

Affirmed. 


Gerhard  Monnich^  appellant^  v.  Johann  Schwartz, 

appellee. 

Filed  Septembeb  17,  1903.    No.  13,024. 
Commissioner's  opinion.    Department  No.  1. 

1.  Chattel  Mortgages:     Foreclosure:     Statutory  Method:     Equftt: 

Jurisdiction.  "Notwithstanding  the  parties  to  a  chattel  mort- 
gage have  stipulated  therein  for  the  foreclosure  and  sale  of  the 
mortgaged  property  by  advertisement  in  the  manner  authorized 
by  statute,  a  court  of  equity  has  Jurisdiction  to  entertain  an 
action  thereon,  and  adjudicate  the  respective  rights  of  the  parties 
In  such  action.  T^e  statutory  method  of  foreclosure  is  not  ex- 
clusive.   Meeker  v.  Waldron,  62  Neb.,  689,  87  N.  W.  Rep.,  539. 

2.  Chattel  Mortgages:    Foreclosure:     Injunction.    Where  an  injunc- 

tion Is  necessary  to  a  successful  foreclosure  of  a  chattel  mortgage, 
it  is  error  to  refuse  one. 

3.  Crops:     Foreclosure:     Lien  in  Lease:     Residue.     In  foreclosing 

a  lien  granted  upon  crops  by  the  terms  of  a  lease  It  is  competent 
for  a  court  of  equity  to  refuse  to  retain  more  of  the  crops  than 
are  necessary  to  discharge  the  amount  due. 

Appeal  from  the  district  court   for   Cuming  county. 
Tried  below  before  Graves,  J.    Reversed  in  part. 

Courtright  &  Sidner^  for  appellaht. 

T.  M.  Franse,  contra. 

Hastings,  C. 

Two  questions  are  presented  in  this  appeal.    1st    Had 
the  plaintiff  a  right  to  an  injunction  as  an  adjunct  to  fore- 
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contract ;  that  he  was  farming  the  crop ;  that  he  was  entirely 
solvent  and  that  plaintiff  had  an  adequate  remedy  at  law. 
A  motion  was  made  to  vacate  the  temporary  injunction, 
upon  which  the  district  judge  vacated  the  injunction  as  to 
the  crop  of  1901,  on  the  ground  that  plaintiff  had  an  ade- 
quate remedy  at  law,  and  modified  the  injunction  as  to  the 
crop  of  1902  so  as  to  permit  the  defendant  to  use  neces- 
sary feed  for  his  stock.  At  the  trial  the  court,  as  above  in- 
dicated, entered  a  decree  foreclosing  the  chattel  mortgage 
on  the  remainder  of  the  crop  of  1901,  but  found  that  the 
injunction  was  improper  and  should  stand  dissolved; 
found  an  equitable  lien  upon  the  crop  of  1902  and  as  to 
100  acres  of  corn  and  wheat,  and  as  to  this  continued  the 
injunction,  but  as  to  the  rest  of  the  crop  of  1902  the  in- 
junction was  dissolved. 

As  above  stated,  plaintiff  appeals  and  complains  of  so 
much  of  the  decree  as  released  the  remainder  of  the  crop 
of  1902  and  the  discharge  of  the  injunction  against  the  sell- 
ing of  what  was  left  of  the  crop  of  1901.  An  examination 
of  the  evidence  does  not  show  that  anything  was  lost  to  the 
plaintiff  by  reason  of  the  court's  refusal  to  hold  the  re- 
mainder of  the  crop  of  1902.  If  the  court  retained  enough 
of  this  crop  to  discharge  plaintiff's  lien,  we  are  totally 
unable  to  see  how  equity  could  require  anything  more. 

The  other  complaint  of  the  discharge  of  the  injunction 
as  to  the  crop  of  1901  and  the  dismissal  of  that  portion  of 
the  plaintiff's  action,  and  the  finding  that  plaintiff  was  not 
entitled  to  any  injunction  in  the  foreclosure  of  his  chattel 
mortgage,  we  think  can  not  be  sustained. 

In  Meeker  v.  Waldron,  62  Neb.,  689,  87  N.  W.  Rep.,  539, 
it  is  held  that  the  fact  that  a  sale  of  a  mortgaged  property 
by  advertisement  is  stipulated  for  does  not  deprive  a  court 
of  equity  of  jurisdiction  to  foreclose  the  mortgage.  It  is 
clear,  therefore,  that  the  fact  that  a  replevin  suit  to  obtain 
possession  was  available  to  the  plaintiff  did  not  oust  equity 
of  its  jurisdiction  to  aid  plaintiff  in  enforcing  his  mortgage 
if  such  action  was  called  for  under  the  evidence  in  this 
case;  the  property  was  mortgaged  in  the  form  of  a  grow- 
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ing  crop ;  a  sale  in  the  open  market  would  divest  the  plain- 
tiff's lien,  and  the  defendant  was  selling  it,  and  in  fact 
continued  to  sell  it  after  the  injunction  was  dissolved. 
Only  a  small  portion  of  the  property  covered  by  the  mort- 
gage remained  when  the  decree  was  entered. 

If,  as  the  Waldron  case  holds  and  the  weight  of  authority 
indicates,  plaintiff  had  a  right  to  abandon  the  stipulated 
sale  and  foreclose  in  equity,  he  plainly  had  a  right  to  an 
injunction  to  render  that  foreclosure  effectual. 

It  is  reeommeudcd  that  so  much  of  the  finding  and  de- 
cree as  denied  the  plaintiff  a  right  to  an  injunction  against 
the  sale  of  the  mortgaged  croj)  of  1901  lie  reversed  and  set 
aride  and  the  remainder  of  the  decree  affirmed. 

Ames  and  Oldham,  CC,  concur. 

That  much  of  the  finding  and  decree  of  the  district 
court  as  denied  the  plaintiff  a  right  to  an  injunction 
against  the  sale  of  the  mortgaged  crop  of  1901  is  reversed 
and  set  aside  and  the  remainder  of  the  decree  is  affirmed. 

BEtVEBS^  IN  FAET. 


e.  Fkiedbn  v.  William  Conkling  et  al. 

Fili:d  Septembeb  IT,  1903.     No.  13,025. 

Commissioner's  opinion.    Department  No.  S. 

1.  Judgment:     As.sic.vmkntb:     Evahiotj  of  Bxkmitions.     ETldence  ex- 

aniined,  and  held  sufficient  to  show  that  an  assignment  of  a 
Judgment  wa?  not  bona  fide,  but  was  colorable  and  made  for  tlie 
purpose  of  evading  the  exemption  laws  of  this  state. 

2.  TriHl:     Instbittions:     Summaby    of    Pleadimos.     InBtrucUon    ex- 

iimlned,  and  held  not  erroneous. 

3.  Trial:     Instbucttojis:     Bettsek  to  Pabtt.  Given  bt  Coobt.     It  Is 

not  error  to  refuse  an  inslnictton  tendered,  where  the  ground 
covered  thereby  Is  fuHy  covered  by  an  instruction  given  by  the 
court  on  Its  ovra  motion. 
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of  the  ju(jfiiiipnt  by  Frirden  to  Llajiios  was  made  for  the 
purpose  of  evading  the  exemption  laws  of  this  state,  nor 
that  it  was  not  nuide  in  good  faith.  Frieden,  testifying  ia 
his  own  behalf,  disclaimed  any  intention  to  evade  the  ex- 
emption laws  and  insisted  on  the  good  faith  of  the  trans- 
action so  far  as  he  was  concerned.  But  he  recovered  the 
judgment  in  Donglas  connty  and,  in  his  attempts  to  en- 
force it  there,  discovered  that  the  plaintiff  was  a  married 
man,  the  head  of  a  family  and  a  resident  of  the  state  of 
Nebraska,  and  that  his  earnings  from  the  Union  Pacific 
Railroad  Company  were  exempt  from  execution;  he  also 
satisfied  himself  that  the  judgment  could  not  be  collected 
in  this  i-(ite.  Afterward,  with  the  knowledge  of  these  facts, 
he  coiiMilted  his  eodefendant  Altsthuler,  an  attorney,  in 
regard  to  the  collection  of  the  judgment.  Altschuler  told 
him,  in  effect,  that  the  defendant  Haynes  might  buy  the 
judgment  and  Frieden  then  executed  an  assignment  of  the 
judgment  and  left  it  Ti\'ith  Altschuler.  Afterward  suit  was 
brought  on  the  judgment  in  Council  Bluffs  in  which  a  writ 
of  attachment  was  issued  and  the  wages  due  the  plaintiff 
were  seized  thereunder.  These  facts,  taken  in  connection 
with  the  other  circumstances,  which  it  would  take  too  long 
to  detail,  were  amply  sufficient  to  warrant  the  jury  in  find- 
ing tJiat  the  assigument  was  merely  colorable  and  made  for 
the  purpose  of  evading  the  exemption  laws  of  this  state. 
Bishop  V.  Middleton,  43  Neb.,  10. 

It  is  next  insisted  that  the  court  erred  in  giving  the  first 
paragraph  of  its  chai-ge  to  the  jury.  That  paragraph  is 
merely  a  summary  of  the  pleadings.  It  is  not  claimed  that 
it  contains  anything  not  found  in  the  pleadings,  that  it 
omits  any  malerial  matter  pleaded,  nor  that  it  is  unfair  in 
any  way.  The  only  comjjlaint  urged  against  it  is  that  "it  is 
erroneous  for  want  of  facts  to  base  it  on."  As  it  is  based 
on  the  pleadings  and  does  not  purport  to  state  any  proposi- 
tion of  law,  the  complaint  is  unfounded. 

It  ia  next  insisted  that  the  court  erred  in  refusing  to  give 
instruction  number  two  askcil  by  the  defendant,  to  the 
effect  that  to  entitle  the  plaintiff  to  recover  against  the 


Assoeialinn  Addition  to  the  fily  of  Omaha,  Nebraska,  upon 
whicli  he  resides,  and  on  which  in  addition  to  bis  residence 
he  had  ercftcnl  two  other  dwelling-houses  which  were  oc- 
cupied hy  tenants.  Tlie  Omaha  flus  Manufacturing  Com- 
pany owned  a  lot  contiguous  to  and  adjoining  plaia- 
tiff's  lot.  Prior  to  the  year  1897,  the  gas  company 
had  construet£?d  and  was  maintaining  a  gas  storage 
basin  diagonally  across  the  street  from  plaintiff's  lot  and 
in  the  year  ISilT  began  the  construction  of  a  gas  holder  or 
storage  basin  on  the  lot  adjoining  plaintiff's  premises. 
The  gas  holder  is  a  large  nietallie  storage  basin,  about  103 
feet  in  diameter  at  the  base,  and  is  constructed  in  three 
sections,  each  nl)out  twenty-five  feet  in  height,  so  arranged 
that  they  slide  up  and  down  within  each  other  like  the 
sections  of  a  tplewcope,  and  when  the  structure  is  fully 
expanded  it  stands  substantially  seventy-five  feet  in  height. 
When  defendant  begiui  the  erection  of  tliia  gas  holder  on 
the  lot  adjacent  to  plaintiff,  plaintiff  instituted  an  action 
in  the  district  court  for  Douglas  county  for  the  purpose  of 
restraining  the  erection  of  the  structure,  alleging  that  it 
was  being  erected  in  violation  of  the  ordinances  of  the  city 
and  that  if  erected  and  used  for  storing  gas  there  would  be 
danger  of  explosion,  leakage  of  gas,  injury  to  health,  taint- 
ing of  the  air  and  soil,  and  injury  to  the  water  in  the  well 
used  by  plaintiff  and  his  tenants.  A  restraining  order 
issued  on  this  petition  wnn  subsequently  dissolved  by  the 
trial  court  and  the  erection  of  the  storage  basin  having 
progressed  to  couiph'tion,  plaintiff  amended  his  petition 
and  allegcfl  that  he  had  been  damaged  in  the  sum  of  $1,000 
by  the  erection  and  maintenance  of  the  gas  holder,  which 
he  charge<I  constituted  a  continuing  nuisance  to  his  ad- 
jacent properly  by  making  loud  noises,  emitting  poisonous 
and  noxious  gases,  obstrnctiug  his  vision,  endangering  the 
life  and  health  of  his  family  and  tenants,  and  destroying 
the  rental  value  of  his  premises.  The  gas  company 
answeii-d  the  amended  petition,  admitting  the  erection 
of  the  gas  holder,  but  denying  that  such  structure  con- 
stituted a  nuisEuice.     On  issues  thus  joined  there  was  a 
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tained  in  the  former  supplemental  petition,  that  at  at 
ahout  the  time  of  the  construction  of  the  tank  there  was 
erected  and  constructed  as  auxiliary  thereto  and  part  of 
the  appliances  thereof  four  large  and  high  blow  or  amoke 
stacks,  and  "that  when  defendants,  as  they  do  day  and 
night,  are  filling  or  storing  said  gas  in  said  tank,  and  at 
al!  times  when  said  defendants  are  using  said  blow  or 
smoke  stacks,  which  blow  or  smoke  stacks  are  near  said 
tank  and  near  plaintiff's  said  premises,  great  Tolumes  of 
noxious  and  poisonous  rapors,  gases  and  flames  of  smoke, 
and  other  deleterious  substances  are  emitted  therefrom 
filling  and  impregnating  the  air  in  and  upon  plaintiff's 
said  premises,  filling  the  house  thereon,  and  rendering 
the  same  untenantable."  Defendant  filed  substantially 
the  same  answer  to  this  petition  that  it  did  to  the  supple- 
mental petition  on  which  the  former  judgment  was  ren- 
dered and  added  a  defense  of  estoppel  by  the  former  judg- 
ment On  issues  thus  joined  and  after  the  close  of  the 
testimony  the  court  directed  a  verdict  for  defendant,  and 
plaintiff  brings  error  to  this  court 

It  is  a  well  established  rule  that  a  judgment  of  a  court 
of  competent  jurisdiction  upon  a  question  directly  involved 
in  one  suit  Is  conclusive  as  to  that  question  in  another  suit 
between  the  same  parties.  1  Herman,  Estoppel  and  Res 
Judicata,  112.  Now  the  only  question  to  be  determined 
from  the  record  and  evidence  in  this  case  is  as  to  whether 
every  Issue  involved  in  the  present  controversy  might  have 
been  adjudicated  between  these  same  parties  at  the  hearing 
on  the  supplemental  petition  in  the  district  court  for 
Douglas  county  in  1897.  While  the  present  petition  has 
described  in  much  more  forceful  and  graphic  language  the 
annoyance  and  injury  claimed  to  have  been  suffered  by 
plaintiff  from  the  erection  and  maintenance  of  the  tank, 
yet  we  can  not  say  that  this  picturesque  description  has 
laid  a  foundation  for  any  proof  that  would  not  have  been 
adn^ssible  under  the  former  petition.  If  anything  is  added 
that  would  charge  a  different  nuisance  it  is  tlie  allegation 
with  reference  to  the  erection  of  the  four  smoke  stacks  as 
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the  effect  that  "matters  that  have  been  adjudicated  In  a  former  suit 
will  not  be  considered  In  a  second  action."  In  Omaha  Lithographinf/, 
etc.,  Co.  V.  Bimpaon,  29  Neb.,  96,  the  holding  is  "That  all  queetlons  as 
to  the  right  of  the  company  to  erect  and  maintain  the  things  named 
[smoke-stack  and  steam  pipe,  etc.]  were,  decided  In  the  former  action 
and  that  unless  new  facta  were  preaented  aufflcient  to  entitle  S.  to 
relief,  be  could  recover  nothing  on  his  alleged  counter-claim."  Ibvirb, 
C„  in  City  of  Hastingg  v.  FoxwOTthy,  46  Neb.,  at  page  69S,  in  discussing 
the  rule  relative  to  the  law  of  the  case  on  a  second  appeal,  criticises 
the  conclusion,  eTldently  adopted  by  some  courts,  that  the  principle 
applies  to  every  question  involved  in  the  Drst  appeal  whether  In  fact 
examined  or  not.  The  commissioner  makes  a  distinction  t>etween  a 
judgment  upon  the  merits  and  a  ventre  de  no  no,  but  he  Is  discussing 
the  "law  of  the  case"  rather  than  the  rule  of  ret  judicata  in  its  strict 
sense.  In  plater  v.  Skirving.  Bl  Neb..  lOS,  the  opinion,  also  hy  Irvine. 
C,  lays  down  the  following  rule;  "There  is  a  difference  between  the 
effect,  of  a  Judgment,  as  a  bar  or  estoppel  against  the  prosecution  of  a 
second  action  upon  the  same  claim  or  demand,  and  its  effect  as  an 
estoppel  In  another  action  upon  a  difterent  claim  or  cause  of  action. 
Id  the  former  case  a  Judgment  on  the  merits  constitutes  an  absolute 
bar  to  a  subsequent  action,  not  only  as  to  every  matter  offered  and 
received  to  sustain  or  defeat  the  claim,  but  as  to  any  other  admissible 
matter  wbiph  might  have  been  offered  for  that  purpose.  But  where 
the  second  action  is  upon  a  different  claim  or  demand,  a  judgment  In 
the  prior  action  operates  as  an  estoppel  only  as  to  those  matters  in 
Issue  upon  the  determination  of  which  the  flnding  or  verdict  was 
rendered." 

The  foregoing  rule  la  taken  fronj  the  case  of  CromweU  v.  County  of 
Sac.  94  U.  S.,  351.  It  la  the  distinction  that  must  be  kept  In  mind 
in  the  consideration  of  every  case,  and  it  is  this  distinction  that  makes 
the  decisions  of  this  court,  on  this  question,  consistent  when  at  a  Srat 
glance  they  may  seem  inconsistent.  For  Instance,  the  case  of  Morgan 
V.  Mitchell.  52  Neb.,  667,  holds  In  no  uncertain  terms  as  follows:  "A 
Judgment  of  a  court  of  competent  Jurisdiction,  upon  a  question  directly 
iuTolved  in  one  suit,  is  conclusive  as  to  that  question  in  another  suit 
between  the  same  parties;  but,  to  this  operation  of  the  judgment,  it 
must  appear  either  upon  the  face  of  the  record  or  t>e  shown  by  extrinsic 
evidence,  that  the  precise  question  was  rai»ed  and  determined  In  the 
former  suit."  This  is  apparently  laid  down  aa  a  general  rule,  but  the 
facts  in  this  case  show  that  the  second  cause  of  action  was  not  upon 
the  same  claim  involved  In  the  first.  The  rule  laid  down  Is  adopted 
from  the  case  of  Wilch  v.  Phelps.  16  Neh.,  51G,  and  In  that  case  also 
the  record  does  not  show  the  claims  to  have  been  Identical.  Again 
in  the  case  of  Richardson  v.  Opell,  60  Neb.,  ISO,  it  Is  held  that  "When 
the  pendency  of  a  prior  suit  is  pleaded  in  abatement,  the  caae  must 
be  the  same,  or  It  will  not  be  sustained.  There  must  l>e  the  aame 
parties  or  such  as  represent  the  same  interest;  the  same  rights  must 
be  asserted  and  the  same  relief  prayed  for.  *  *  *  As  a  general 
rule,  where  the  Judgment  in  a  prior  suit  would  be  a  bar  to  a  Judgment 
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In  the  second  suit  brought  in  the  same  or  another  court  of  concurrent 
jurisdiction,  the  plea  of  other  suit  pending  will  be  held  good."  The 
causes  of  action  in  the  prior  and  subsequent  suit?  as  set  forth  in  this 
case  were  not  identical  and,  besides,  the  prior  suit  was  pending  when 
the  second  action  was  tried,  so  the  principle  involved,  wfeile  akin 
thereto,  would  not  fall  wholly  within  the  rule  of  res  judicata.  In 
Hamilton  Nat.  Bank  v.  American-  Loan  d  Trust  Co.,  66  Neb.,  67,  the 
rule  stated  in  the  syllabus  is  as  follows:  "In  order  that  a  judgment  in 
a  prior  suit  may  be  a  bar  to  a  subsequent  action,  it  must  appear  either 
by  the  record,  or  by  clear  and  satisfactory  evidence,  that  the  identical 
issue  presented  by  the  subsequent  suit  was  involved  or  adjudicated  in 
the  prior  suit,  and  that  both  actions  are  between  the  same  parties  or 
their  privies."  In  this  case  also  the  cause  of  action  in  the  second  suit 
was  different  from  the  cause  of  action  in  the  first  and  the  rule  is  based 
on  the  one  adopted  in  the  case  of  Slater  v.  Skirving,  supra. 

This  rule  may  be  applied  also  in  the  case  of  Martin  v.  Abbott,  1  Neb. 
[Unof.],  59.  The  syllabus  in  this  opinion,  however,  is  as  follows:  "The 
rule  that  a  judgment  is  conclusive  upon  the  parties  to  it,  as  to  all 
matters  which  might  have  been  litigated  and  decided  in  the  action,  is 
limited  in  its  application  to  such  matters  only  as  might  have  been 
used  as  a  defense  in  that  action,  and  such  matters  as  if  now  con- 
sidered would  involve  an  inquiry  into  the  merits  of  the  former  judg- 
ment." In  the  case  of  Battle  Creek  Valley  Bank  v.  Collins,  3  Neb. 
[Unof.],  38,  the  causes  of  action  were  identical  and  Barnes,  C,  lays 
down  this  rule:  "A  judgment  in  a  former  suit  will  be  a  bar  in  a 
second  action  between  the  same  parties  and  their  privies  involving 
the  same  subject-matters,  as  to  everything  which  the  record  shows  was 
within  the  scope  of  the  issues  litigated  in  the  former  action."  How- 
ever, Barnes,  C,  in  the  case  of  Malone  v.  Oarver,  3  Neb.  [Unof.],  7lO, 
cites  this  rule  again  in  a  case  where,  apparently,  the  causes  of  action 
in  the  former  and  subsequent  suits  are  not  identical.  The  rule  adopted 
in  the  opinion  just  preceding  this  note  is  also  consistent  with  the 
decision  of  Slater  v.  Skirving,  supra. — Reporter. 


The  Arabian  Horse  Company  v.  Eva  Bivens. 

Filed  September  17,  1903.     No.  13,052. 
Commissioner's  opinion.    Department  No.  1. 

1.  Trial:     Cross-Examination :     Striking  Irresponsive  Answer.     It  is 

not  error  to  strike  out  an  irresponsive  answer  given  on  cross- 
examination,  especially  when  it  has  no  relation  to  the  issues  in 
the  case. 

2.  Appeal  and  Error:      Evidence   Sufficient:      Presumptions.     In   a 

trial  to  a  court,  where  the  finding  is  based  upon  sufficient  com- 
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petent  proof,  It  will  be  presumed  that  Iminaterial  evidence  was 
disregarded.    Deicey  v.  Aligire.  37  Neb.,  6. 

3.  Costs;     Patmi!;.nt:     Proof  op.     The  teBtlmon;  of  the  witness  who 
,  paid  fhem  Is  competent  proof  of  a  payment  of  costs. 

4.  ETidsnce:     Production  of:     Contbacts.    The  particular  place  where 

witness  put  an  executed  contract  after  settlement  with  regard  to 
It  is  Immaterial  where  all  the  essential  facts  as  to  It  and  lis 
custody  are  in  evidence  and  undisputed. 
E.  Mortgages:     Foreclonl'uk:     Evidence  Sufficie.nt.     Finding  of  the 
trial  court  found  to  be  in  accordance  with  the  weight  of  the  evl- 

6.  Pleading;  MrsTAKB:  Amendment:  Aftgb  Hbabino:  Discbctio.n. 
Refusal  of  leave  to  amend  answer  after  a  hearing,  and  set  up 
mistake  in  a  settlement,  an  exercise  of  sound  discretion  where  the 
evidence,  as  a  whole,  did  not  show  any  such  mist^e. 

Error  from  the  district  court  for  Gage  county.  Tried 
below  befoi'e  Htull,  J,    Affirmed. 

BiiiaJcer  <&  Bibb  and  L.  W.  Colby,  for  plaintiff  in  error. 

Eazhtt  &  Jack,  contra. 

Hastings,  C. 

This  is  a  foroclctvnre  suit  hronght  here  by  petition  in 
error.  Plaintiif  bolow,  Eva  Bivens,  filed  a  cross-bill  to 
foreclose  a  inorttiJipe  on  real  estate  near  Beatrice,  given 
April  20, 1899,  to  secure  the  payment  of  $3,600  and  interest 
at  10  per  cent,  per  annum;  she  admitted  payments  ou  the 
note  to  the  amount  of  fS.'JS  and  claimed  f3,70o  as  still 
due  with  interest  at  10  per  cent,  from  February  11),  1901. 
The  note  and  mortgage  were  made  by  John  J.  Bivens  and 
she  alleged  that  the  property  was  transferred  to  the  Ara- 
bian Horse  Company  subject  to  her  lien.  The  horse  com- 
pany admitted  the  execution  of  the  note  and  mortgage; 
admitted  its  own  incorporation;  admitted  the  recording  of 
the  mortgage  and  its  purchase  of  the  property;  alleged  the 
same  payments  which  plaintiff  admitted;  and  claimed  an 
additional  one  of  |75  on  -Tune  20,  1S99;  denicil  that  Mrs. 
Bivciis  was  the  owner  of  the  note  and  mortgage  and  the 
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tered  a  decree  for  the  amount  of  her  note  and  mortgage, 
less  the  other  payments  credited,  according  to  the  trial 
court's  computation  made  at  the  time  w'hich  seems  not  to 
have  been  excessive. 

The  sole  issue  in  this  case,  as  made  by  the  pleadings,  is 
the  existence  of  an  usurious  agreement  and  the  payment  of 
the  f  75.  It  is  sought  to  reverse  the  decree  of  the  court  on 
three  grounds:  errors  in  permitting  the  introduction  of 
evidence;  errors  in  the  court's  finding  of  fact,  and  the  re- 
fusal of  the  defendant's  request  for  leave  to  amend  answer 
in  accordance  with  the  evidence,  as  claimed,  after  the  con- 
clusion of  the  hearing  and  the  submission  of  the  case. 

The  first  error  complained  of  is  the  striking  out  of  the 
statement  of  the  witness  Colby,  made  on  cross-examination, 
"the  payments  were  sent  by  draft  by  me."  The  question 
asked  by  counsel  on  cross-examination  was  as  to  these  pay- 
ments, "When  were  they  made"  ?  The  reply  was,  "I  could 
not  tell  you  exactly  but  they  were  made  sometime  after  I 
got  back  from  military  service ;  the  payments  were  sent  by 
draft  by  me,"  Plaintiff's  counsel  moved  to  strike  out  this 
latter  statement,  which  was  done  by  the  court  There  was 
no  error  in  this  action.  It  was  not  responsive  to  the  ques- 
tion and  counsel  was  under  no  obligation  to  permit  it  to 
remain  as  an  answer  to  his  interrogatory.  No  attempt  was 
made  to  introduce  any  evidence  of  the  sending  of  such 
drafts  in  the  affirmative  proof  of  the  defendant.  The  only 
payment  in  dispute,  the  $75  to  attorney  Smith,  was  not 
made  by  draft. 

Complaint  is  also  made  of  the  admission  of  statements 
that  the  witness  Colby  had  failed  in  the  performance  of  liis 
part  of  the  contract  for  a  reconveyance  of  this  land.  It 
must  be  admitted  that  such  evidence  had  nothing  to  do 
with  the  question,  either  as  to  the  usurious  agreement  or 
as  to  the  payment  of  the  f  75,  but  the  case  will  not  be  re- 
versed for  the  admission  of  immaterial  testimony.  It  was 
tried  to  the  court  and  if  the  conclusion  reached  is  sustained 
by  sufficient  competent  proof  the  finding  should  be  sus- 
tained.   Dewey  v.  AUgire^  37  Neb.,  6.    The  same  seems  to 
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It  is  complained  that  the  findings  of  the  district  court  as 
to  the  two  questions  in  issue,  the  usury  in  this  contract  and 
the  payment  of  175,  are  not  supported.  We  are  entirely 
unable  to  draw  any  such  concluBion  from  our  examination 
of  the  evidence.  The  contract  was  made  between  plain- 
tiff's husband,  Samuel  Bivens,  J.  A.  Smith,  plaintiff's  at- 
torney at  the  time,  J.  J.  Bivens  and  L.  W.  Oolby,  the 
president  of  the  company.  The  only  witnesses  who  testi- 
fied are  plaintiff's  husband  and  the  husband's  brother  on 
the  one  ade  and  General  Colby  on  the  other.  The  brothers 
testify  that  the  amount  due  upon  the  reconveyance  con- 
tract waa  in  dispute;  that  their  attorney,  J.  A,  Smith, 
figured  it  to  ^,900 ;  that  Samuel  Bivens  figured  it  al>ont 
f3,800;  Mr.  Colby  himself  put  it  at  f3,600  and  after  an 
extended  wrangle  Mr.  Colby's  own  figures  were  taken  and 
the  mortgage  drawn  for  that  amount;  Mr.  Colby  says  that 
his  own  figures  at  the  time  then  stated  were  |3,450 ;  that 
the  additional  |15D  was  a  bonus  for  the  forbearance;  that 
there  were  some  costs  amounting  to  about  |50  wtiich  he 
was  to  pay,  and  that  he  was  to  pay  J.  A.  Smith  f75,  under 
an  agreement  made  with  Smith  of  which  he  supposed  the 
plaintiff's  husband  was  cognizant  This,  however,  is  " 
denied  and  there  is  nothing  to  show  it  The  contract  which 
was  used  at  the  settlement  by  the  parties,  and  which  heAi% 
on  its  back  indorsements  of  the  several  payments  claimed 
by  Mr.  Colby,  was  produced  at  the  trial.  A  computation  of 
the  amount  due  upon  it,  according  to  its  terms,  allowing 
the  costs,  which  defendant  was  to  pay  and  which  were  f50 
instead  of  about  (100  as  plaintiff  claims,  shows,  under 
the  rale  announced  in  Davis  v.  'Neligh,  7  Neb.,  78,  and 
affirmed  in  Ravelins  v.  Anheuser-Busch  Brewing  Co.,  — ^— 

Neb., ,  94  N.  W.  Rep.,  1001,  a  little  over  |3,600  as  due 

when  the  note  and  mortgage  in  suit  were  given,  allowing 
the  1800  presently  to  be  mentioned. 

Complaint  is  made  that  among  the  findings  is  one  that 
the  debt  is  due  from  the  Arabian  Horse  Company,  and 
that  there  is  no  allegation  charging  an  assumption  of  the 
debt  h^  tliiil  i:(iiiii>;my,  and  uo  \\i\>iii  to  show  ■•^ucli  assnmp- 


Mprrlll  T.  (Inrvvr. 

the  question  of  usury,  to  Rubstitute  a  claim  of  mistake, 
which  all  the  facta  in  evidence  failed  to  indicate  was  well 
founded. 

It  is  recommended  that  the  judgment  of  the  trial  court 
be  affirmed. 

Ames  and  Oldham,  CO.,  concur. 


Rat  C.  Meh(Rill  v.  F.  R.  Gabvbe. 

Fiu»  September  17,  1903.    No.  13,067. 
Commissioner's  opinion.    Department  No.  3. 

1.  Oaming:    WABtnts;     CoNTRArTa:     Notice  op  Repudiation.    It  is  not 

necessary  that  a  derendant,  who  asserts  that  the  contract  sued  on 
ts  a  wagering  contract  and  unenforceable  as  aucb,  give  notice  to 
the  other  party  of  his  Intention  to  repTidlate  the  contract. 

2.  Q-aming;     Waobrs;     Evidence  of  Purcuaseb's  Ability  to  Hanhuc 

Graiit.  On  an  issue  whether  a  contract  for  the  purchase  of 
30,000  huihela  of  wheat  was  a  wagering  contract,  evidence  that 
the  alleged  purchaser  was  not  a  miller  or  dealer  In  grain  and 
had  no  use  for  or  means  of  handling  the  grain  purported  to  tie 
purchased,  that  he  was  an  electrical  engineer  of  small  means, 
and  that  the  alleged  seller  had  reason  to  know  that  he  had  no 
property  or  means  to  enable  him  to  meet  the  purchase  price  of 
Buch  an  amount  of  grain,  or  any  reasonable  proportion  thereof, 
is  admissible. 

3.  Appeal  and  Error:     Bbiefs;     Statements  Too  Oe.vebal.     A  general 

statement  In  a  brief  that  the  eourt  erred  In  sustaining  objections 
to  a.  certain  line  of  testimony,  without  indicating  where  the  rul- 
ings complained  of  are  to  be  found  In  the  record,  or  the  nature 
of  the  evidence  offered,  the  objections  made,  and  the  rulings 
thereon,  is  not  sutDclent  to  call  for  any  examination  of  the  matter 
by  this  court, 

Eekor  from  the  district  court  for  Otoe  county.     Tried 
below  before  Jkssen,  J,    Affinix  1. 

T.  F.  Von  Dorn,  for  plaintiff  in  error. 

TV,  H.  Fitser,  contra. 


^ 


Error  is  assi^ed  upon  certain  rulings  of  the  co«rt  per- 
mitting the  defendant  to  testify,  over  objection,  that  lie 
was  not  a  grain  dealer  nor  miller,  and  had  no  nse  for  or 
means  of  handling  20,000  bushels  of  wheat;  that  he  was 
a  man  of  small  means;  and  that  the  agent  of  the  company 
with  whom  he  dealt  had  reason  to  know  that  he  was  not 
able  to  pay  the  sum  of  fl4,000  called  for  by  the  contract, 
nor  any  reasonable  proportion  thereof;  and  that  the  ag- 
gr^ate  of  his  contracts  amounted  to  abont  150,000  bushels. 
We  think  this  testimony  was  clearly  admissible  for  the 
purpose  of  showing  the  intention  of  tbe  parties  at  tike  time 
they  entered  into  the  allied  contract  The  circumitauces 
disclosed  by  this  evidence  were  such  as  to  make  it  clear  to 
any  reasonable  mind  that  the  defendant  was  simply  gamb- 
ling upon  the  price  of  wheat  and  was  not  able  to  do  more 
than  put  up  the  margins  required  for  that  purpose.  Rog- 
ers d  Brother  v.  Marriott,  59  Neb.,  759, 

Some  further  complaint  is  made  in  the  brief  with  refer- 
ence to  various  rulings  of  the  trial  court  as  to  admission 
and  rejection  of  evidence;  but  they  are  not  made  in  such 
manner  as  to  apprise  us  of  the  specific  grounds  of  com- 
plaint A  general  statement  in  a  brief  that  the  court  erred 
in  sustaining  objections  to  a  certain  line  of  testimony  with- 
out stating  where  the  rulings  complained  of  are  to  be  found 
in  the  record  or  the  nature  of  the  evidence  offered,  the  ob- 
jections made,  and  the  rulings  thereon,  is  not  sufficient  to 
call  for  any  examination  of  the  matter  by  this  court.  The 
brief  must  state  specifically  what  is  complained  of,  the 
reason  and  basis  of  the  complaint,  and  the  exact  portions 
of  tixe  record  material  thereto.  Hackney  v.  Raymond  liroa. 
Clarice  Go., Neb., ,  94  N.  W.  lUp.,  S'22. 

We  therefore  recommend  that  the  judgment  be  affirmed. 

DupPiB  and  KiBKpATHiOK,  00.  concur. 

Affirusx 


would  preclude  tlie  necessity  of  any  examination  of  the 
others. 

The  cause  of  the  action  was  loss  of  a  livery  stable  insured 
for  ?1,000  in  a  policy  issued  by  the  defendant  company  to 
Fox  &  Estabrook,  June  24,  1899.  The  barn  was  totally 
destroyed  by  fire  June  16,  1902.  The  answer  alleged 
that  the  facts  staied  in  the  plaintiff's  petition  were  not 
sufficient  to  constitute  a  cause  of  action;  admitted  its 
own  incorporation;  admitted  that  plaintiffs  were  the 
owners  of  the  property  when  insured ;  admitted  that  it 
was  destroyed  by  fire  on  June  16,  1902;  admitted  that 
notice  T\as  };iven;  admitted  the  denial  of  ail  liability  on 
the  company's  part  and  refusal  to  pay,  and  denied 
liability. 

Defendant  alleged  that  the  policy  contained  a  provision 
tliat  it  should  become  entirely  void  if  the  property  were 
sold,  transferred  or  became  inciiiiibered  by  mortgage  or 
trust  deed  without  the  written  consent  of  the  ctmipany 
indorsed  on  the  policy.  It  alleged  that  on  February  14, 
1901,  piaiutitf  Estabrook  sold  his  one-half  interest  in  the 
property  to  Fox,  and  that  the  latter  on  March  5,  1902, 
conveyed  the  premises  by  warranty  deed  to  James  H. 
Forbes  and  William  T.  McClain,  and  afterwards,  on 
March  29,  1902,  Forbes  and  McClain  conveyed  to  Fox; 
that  tli(«e  transfers  were  without  the  knowledge  or  con- 
sent of  the  company  or  indorseTuent  of  c<mwHt  upon  the 
policy;  that  it  had  no  liuowknlge  of  tlie  transfers  until 
after  the  loss,  when  it  declared  the  policy  void  and  denied 
liability. 

Plaintiff  replie<l  by  general  denial,  except  as  to  mat- 
ters admitted,  and  then  admitted  the  making  of  the  deed 
by  Estabrook  to  Fox  in  February,  1901,  but  said  that  Fox 
was  a  member  of  the  firm  of  Fox  &  Estabrook,  one  of  the 
plaintiffs;  tliat  when  the  policy  was  issued  the  plaintiffs 
were  and  for  a  long  tinie  had  been  partners  and  still  are 
under  the  name  of  Fox  &  Estabrook;  that  when  the  policy 
was  issued  the  title  of  the  property  stood  in  Daniel  Fox 
ami   Osr;ir  A.   Eslal.ni.ik   j"iui.Iy;   tlmt   IIk-   iiropei-ly   was 


Oermkn  llDtDil  Fire  Int.  C«.  T.  Vox. 

cemed,  it  is  undisputed  tliat  in  March,  prior  to  the  fire, 
the  title  of  Forbes  and  McCIain,  whatever  it  was,  was 
reconveyed  to  Pox  and  was  in  Pox  at  Uie  time  the  fire 
occurred.  This  would  seem  to  render  unimportant  any 
question  relating  to  the  deed  of  Pox  to  Porhes  and  Mc- 
CIain. Where  the  title  may  have  been  during  the  term  of 
the  policy  would  be  unimportant  if  prior  to  the  loss  it  had 
been  reconveyed  to  the  parties  for  whom  it  waa  originally 
insured,  or  to  one  properly  holding  it  under  the  terma  of 
the  policy.  Borne  Fire  Ins.  Oo.  v.  Johansen,  59  Neb.,  at 
page  352;  State  Ins.  Go.  v.  Schreck,  27  Neb.,  527;  Omaha 
Fire  Ins.  Co.  v.  Dierka  &  White,  43  Neb.,  473;  Jokansen 
V.  Home  Fire  Ins.  Co.,  54  Neb.,  548.  It  Is  true  that  all 
of  the  above  cases  relate  to  conveyances  by  mortgage,  but 
we  do  not  see  why  the  same  doctrine  is  not  applicable  to 
an  absolute  deed,  and  it  was  so  applied  in  Power,  Tutrix, 
&c.  V.  Ocean  Ins.  Co.,  19  La.,  28,  and  Lane  v.  Maine 
Mutual  Fire  Ins.  Co.,  12  Me.,  at  page  47. 

This  being  the  situation,  it  becomes  unnecessary  to  con- 
sider the  state  of  the  evidence  as  to  the  delivery  of  the 
deed  made  to  Forbes  and  McClain.  As  to  the  effect  to  be 
given  to  the  deed  from  Estabrook  to  Fox,  this  court  is 
committed  to  the  proposition  that  a  sale  made  by  a  part- 
ner of  partnership  property  to  his  partner  is  not  a  con- 
veyance within  the  terms  of  this  forfeiture  clause.  PhetUx 
Ins.  Co.  V.  Bolcombe,  57  Neb.,  622.  It  is  true  that  the 
holding  in  that  case  waa  with  regard  to  personal  property, 
and  counsel  for  the  company  claim  that  It  can  have  no 
application  to  real  estate  and  that  in  any  event  there  is  no 
claim  in  the  petition  that  this  is  partnership  property. 
They,  however,  cite  no  case  holding  the  distinction  be- 
tween transfers  of  personalty  and  those  of  real  property 
such  as  they  seek  to  make.  None  Is  indicated  in  the  cases 
which  we  have  examined,  and  it  seems  unimportant,  also, 
whether  the  property  is  held  in  partnership  or  merely  In 
cotenancy.  A  transfer  between  the  assured  owners  is  not 
held  to  be  a  violation  of  the  policy,  the  entire  property 
being  insured  to  each  of  them.    The  reply  in  this  case 
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JOHANN  H.  Jessen  v.  Carrie  Donahue. 

Filed  Seftembeb  17,  1903.    No.  13,083. 
Commissioner's  opinion.    Department  No.  2. 

1.  Bastardy:      Evidence   Sufficient.     Evidence   examined,   and    held 

sufficient  to  sustain  the  verdict. 

2.  Evidence  Conclusive:      Submission  of  Pact  to   Jubt.     Where   a 

material  fact  is  conclusively  established  by  the  evidence,  it  is  not 
error  to  omit  or  refuse  to  submit  such  fact  to  the  jury. 

3.  Trial:      Instructions:     Recall  of  Jubt:     Discbetion.     It  is  not 

error  for  the  trial  court  on  its  own  motion  to  recall  the  jury  and 
give  additional  instructions,  after  they  have  retired  for  delibera- 
tion. 

4.  Bastardy:      Instbuctions   Appboved.     Instructions   examined,   and 

held  not  erroneous. 

Error  from  the  district  court  for  Buffalo  county. 
Tried  below  before  Sullivan,  J.    Affinncd. 

George  W.  Fox  and  Edward  A.  Cook,  for  plaintiff  in 
error. 

H.  M,  Sinclair  J  contra. 

Albert,  C. 

This  is  a  procoedinp;  in  bastardy  wherein  tTohann  H. 
Jessen  is  char<j;ed  with  the  paternity  of  an  illegitimate 
child.  A  trial  in  the  district  court  resulted  in  a  verdict 
of  guilty  and  a  judgment  for  the  support  of  the  child.  The 
defendant  brings  error. 

The  main  contention  of  the  defendant  is  that  the  ver- 
dict is  not  sustained  by  sufficient  evidence.  It  would 
serve  no  useful  purpose  to  set  out  the  testimony.  As 
usual  in  cases  of  this  kind,  there  is  no  direct  testimony, 
save  that  given  by  the  respective  parties.  The  testimony 
of  the  complaint  is  clear  and  positive  that  the  defendant 
is  the  father  of  the  child;  that  of  the  defendant  is  equally 
clear  and  positive  that  he  is  not    The  testimony  of  each 
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the  witness  has  in  the  result  of  the  suit;  his  or  her  de- 
meanor upon  the  stand;  the  apparent  intelligence  or  warn 
of  intelligence  of  the  witness;  the  opportunity  or  warn 
of  opportunity  of  the  witnesses  for  knowing  the  facts  con- 
cerning which  they  testify;  the  probability  or  improba- 
bility of  the  facts  related  by  the  witnesses,  and  their  ap- 
parent candor  and  fairness  or  want  of  such  where  wit- 
nesses directly  contradict  each  other. 

"You  should  consider  all  the  testimony  in  the  case 
and,  after  considering  it  all  and  the  surrounding  circum- 
stances appearing  on  the  triaJ,  determine  which  of  the 
witnesses  are  the  most  worthy  of  credit  and  give  credit 
accordingly." 

One  objection  urged  against  the  foregoing  instruction 
is  the  use  of  the  word  "effect"  in  connection  with  the  word 
"weight."  The  defendant  insists  that  the  words  do  not 
mean  the  same  thing,  and  that,  used  together,  they  had  a 
tendency  to  confuse  the  jury.  We  are  unable  to  concur  io 
that  view.  Tlie  two  words,  as  used  in  the  instruction, 
mean  precisely  the  same  thing,  and  either  of  them  ex- 
presses the  idea  the  learned  judge  sought  to  convey  to  the 
jury.  The  use  of  both,  to  convey  the  same  idea,  was  no 
doubt  to  make  the  meaning  more  clear  and  the  language 
of  the  instruction  more  forcible. 

Another  objection,  urged  against  this  instruction,  is 
based  on  the  clause,  "where  witnesses  directly  contradict 
each  other."  The  defendant  contends  that,  by  the  use  of 
such  clause,  the  jury  were  liable  to  infer  that  the  instruc- 
tion applied  only  to  the  testimony  of  such  witnesses  whose 
testimony  was  contradicted.  We  do  not  think  it  probable 
that  the  jury  drew  any  such  inference;  but  assuming  that 
they  did,  and  that  the  court  intended  that  they  should,  it 
does  not  follow  that  the  instruction  is  erroneous.  The 
matters  which  the  court  instructed  that  the  jury  should 
take  into  account  in  weighing  the  testimony,  are  matters 
which  they  undoubtedly  should  take  into  ai'ffiunt  where 
iW  tcsfiiii.my  is  Ihilt.  ..!'  wHurssi's  wtin  n.uti-:!(li.'t  fach 
ollitT.     (Aiiii-^cijiicully,  it  would  not  be  iniin'opt.'!'  for  them 
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wrong  no  juror  sliould  hold  oat  through  a  spirit  of  stub- 
bornness. Neither  should  a  juror  pennit  the  friendship 
or  admiration,  the  ill  feeling  or  prejudice,  be  may  enter- 
tain for  any  counsel  connected  with  the  case  to  influence 
him. 

"Considerable  time  has  been  consumed  in  the  trial  of 
this  case.  It  is  not  probable  that  further  evidence  can  be 
furnished  another  jury  in  the  trial  of  the  case  if  you  are 
finally  discharged  because  you  can  not  agree  and  the  case 
is  again  tried.  You  are  probably  in  as  favorable  a  posi- 
tion to  decide  the  case  as  another  jury  can  lie.  I  want  you 
to  realize  that  it  is  your  work  and  your  duty  to  decide  this 
ease,  and  to  decide  it  correctly.  I  hope  you  will,  on  retir- 
ing to  your  room,  do  so,  each  with  the  honest  conscientious 
desire  to  agree  and  to  return  a  verdict  which  is  justified 
by  the  evidence  and  the  law,  and  which  will  meet  the  ap- 
probation of  your  own  conscience." 

In  regard  to  the  foregoing  instruction,  the  defendant 
first  contends  that  the  court  had  no  authority  to  instruct 
the  jury  after  they  had  retired,  except  upon  the  request  of 
the  jury  as  provided  by  section  287,  Code  of  Civil  Proced- 
ure. Such  is  not  the  rule.  This  court  has  held  that  the 
recalling  of  the  jury  for  further  instructions  is  so  far 
within  the  discretion  of  the  trial  court  as  not,  of  itself,  to 
present  a  subject  for  review.  McCIary  v.  StuU,  44  Neb., 
175,  Thompson,  in  his  work  on  Trials,  volume  2,  section 
2363,  says  that  it  is  the  privilege  of  the  presiding  judge  to 
recall  the  jury  and  give  them  additional  instructions, 
until,  in  his  opinion,  he  has  fully  possessed  their  minds  of 
the  law  (tf  Ihe  ciifte. 

Another  objection,  urged  against  the  last  instruction, 
is  that  it  had  a  tendency  tii  cause  some  of  the  jurors  to 
abandon  their  personal  opinions  and  convictions  and  to 
force  a  verdict.  We  do  not  think  the  instruction  is  ojien  to 
that  objection.  It  is  a  well-known  fact  that,  after  a  pro- 
longiHl  controversy,  pride  of  opinion  is  apt  tn  blind  the 
eyes  to  the  truth.  Tlie  inutruction  under  consideration 
was  well  calculated  to  impress  upon  the  jury,  that  they 
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Von  Ferel  v.  SUte. 

Oldhau,  0. 

This  is  a  mandamae  proceeding  instituted  on  the  re- 
lation of  Olark  F.  Aoeley,  a  professor  in  the  University  of 
Nebraska,  during  the  school  year  of  1898  and  1899,  to 
compel  the  hoard  of  r^ents  to  issue  a  certificate  for  the 
balance  of  salary  earned  by  him  as  an  instructor  in  the 
institution  during  this  year.  The  petition  alleges  that  the 
salary  of  Ms  position  had  been  fixed  at  the  sum  of  (1,600 
per  annum;  that  all  Bervices  for  the  year  had  been  ren- 
dered, and  that  defendants  had  issued  him  certificates 
to  the  amount  of  $1,250,  and  no  more.  There  was  a  trial 
in  the  court  below;  judgment  for  the  relator,  and  defend- 
ants bring  error  to  this  court  No  motion  for  a  new  trial 
was  filed  in  the  court  below  and,  consequently,  the  only 
question  before  us  for  review  is  the  sufficiency  of  plain- 
tiffs petition  to  sustain  the  judgment. 

In  addition  to  the  things  above  set  out  the  petition  al- 
leged that  at  the  time  of  its  filing  there  was  and  still  is 
a  fund  in  the  state  treasury,  appropriated  by  the  legisla- 
ture, to  pay  salaries  of  the  university  professors,  the 
amount  of  which  exceeds  plaintiff's  claim,  against  which 
said  claim  is  a  just  and  lawful  charge. 

It  is  urged  by  plaintiffs  in  error  that  this  allegation  is 
too  indefinite  in  that  it  fails  to  describe  the  funds  or  when 
they  were  appropriated.  We  think  this  allegation  is 
clearly  sufficient  after  judgment.  And  again,  it  is  doubt- 
ful whether  or  not  this  allegation  is  essential  in  the  pro- 
ceedings against  the  board  of  regents,  since  section  25, 
chapter  87,  Compiled  Statutes  [Annotated  Statutes,  section 
11220]  provides  that  disbursements  from  the  university 
funds  shall  he  made  by  the  state  treasurer  upon  warrants 
drawn  by  the  auditor,  who  shall  issue  warrants  upon  cer- 
tificates issued  by  the  board  of  regents,  signed  by  the 
president  and  secretary.  While  this  allegation  would  un- 
doubtedly be  essential  in  an  action  against  the  auditor  if 
he  had  refused  to  draw  the  warrant  on  a  certificate  pre- 
sented, duly  signed  by  the  president  and  secretary  of  the 


Vol.  4]  SEPTEMBER  TERM,  1903.  845 

Vou  Forel  v.  State. 

board  of  regents,  we  are  not  fully  convinced  that  it  would 
be  essential  in  an  action  to  compel  the  officers  of  the  board 
to  issue  the  certificate  for  services  rendered.  But  in  any 
event  we  think  the  allegation  sufficient  against  an  attack 
made  for  the  first  time  in  this  court. 

It  is  further  urged  that  the  relator  had  an  adequate 
remedy  at  law  by  suit  for  damages  against  the  board  and, 
consequently,  that  mandamus  will  not  lie.  This  contention 
is  based  on  the  theory  that  the  state  university  is  an  edu- 
cational corporation  and  not  properly  speaking  a  state 
institution.  But  this  contention  flies  in  the  face  of  a  long 
line  of  decisions  of  this  court,  beginning  with  Regents  v. 
McConnellj  5  Neb.,  at  page  428,  and  ending  with  State  v. 
Moore,  46  Neb.,  at  page  379,  in  which  we  held  that  the 
university  is  a  mere  state  institution,  and  the  board  of 
regents  a  state  agent.  In  the  latter  case  it  was  specifically 
held  that  the  state  university  is  a  state  institution,  and 
that  the  funds  of  the  university  were  not  merely  intrusted 
to  the  state  treasurer  as  custodian  for  the  university,  but 
were  covered  into  the  treasury  and  became  a  part  of  the 
state's  funds  intrusted  to  him  in  his  official  capacity  as 
state  treasurer.  Section  5,  chapter  87,  supra,  makes  it  the 
duty  of  the  board  of  regents  to  fix  the  salaries  of  the  pro- 
fessors and  instructors  in  that  institution,  and  section  25 
makes  it  the  duty  of  the  regents  to  certify  claims  against 
the  institution  to  the  auditor.  It  is  a  well  established 
principle  that  county  and  city  boards  and  the  auditor  of 
public  accounts  of  the  state  act  ministerially  in  allowing 
claims  for  salaries  fixed  by  law,  and  that  when  they  re- 
fuse to  act  mandamus  will  lie  to  compel  action.  It  was 
urged  in  the  oral  argument  by  plaintiffs  in  error  that  this 
case  is  controlled  by  the  recent  decision  in  State  v.  Mor- 

tenscn, Neb., ^  95  N.  W.  Rep.,  831,  which  held 

that  mandamus  will  not  lie  against  state  officers  to  compel 
the  specific  performance  of  contracts.  This  is  as  far  as 
the  decision  goes.  In  the  case  at  bar  mandamus  was  in- 
voked, not  to  compel  the  specific  performance  of  a  con- 
tract, but  to  require  the  issuance  of  a  certificate  for  serv- 
ices rendered  under  a  compensation  fixed  by  law. 
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It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  aflSrmed. 

Hastings  and  Ames,  CC,  concur. 

Affirmed. 


Mary  B.  Swift,  appellee,  v.  Mrs.  Birdie  Boyle  et  al., 

appellants. 

Filed  Septembeb  17,  1903.     No.  13,120. 
Commissioner's  opinion.    Department  No.  1. 
ICortgages:     Appbaisal  Defectivb. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.    Reversed. 

James  L.  Boyle,  per  se,  and  B.  F,  Morearty^  for  appel- 
lants. 

V.  O.  StncJder^  contra. 

Ames,  C. 

This  is  an  appeal  from  an  order  of  confirmation  of  a 
judicial  sale  of  real  estate.  There  are  two  grounds  of  ex- 
ception assigned.  First,  that  the  property  was  appraised 
and  that  it  sold  too  low.  There  is  no  allegation  of  fraud. 
Second,  that  one  of  the  appraisers  was  not  a  freeholder  of 
the  county.  There  is  no  evidence  tending  to  support  this 
assignment,  except  that  an  attorney  for  the  appellants 
made  affidavit  that  he  had  carefullly  examined  the  records 
of  the  county  and  was  unable  to  ascertain  therefrom  that 
one  of  the  appraisers  was  a  freeholder,  and  that,  in  fact, 
he  was  not  a  freeholder.  We  think  this  evidence  a. one 
and  unrebutted  is  sufficient  for  the  purpose  intended. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  sale  set  aside. 

Hastings  and  Oldham,  CO.,  concur. 

Reversed  and  sale  set  aside. 


Stauntiineld  v,  Jeuuer, 

defendant  sets  up  tliat  plaintiff,  through  his  agents,  fore- 
closed withont  notice  to  or  knowledge  of  the  defendant 
and,  while  in  possession  under  such  foreclosure,  sold  a 
house  upou  the  land,  which  was  removed  by  the  purchaser. 
He  pleads  also  that  plaintiff's  agent  entered  into  an  agree- 
ment with  defendant  whereby  the  latter  was  to  convey  the 
land  in  consideration  of  f25  and  surrender  of  the  papers 
and  that,  in  pursuance  of  such  agreement,  be  executed  a 
deed  which  plaintiff's  agent. caused  to  be  recorded.  Trial 
was  had  to  the  court,  which  found  for  the  defendant.  Pro- 
ceedings in  error  are  brought  by  the  executors  of  the  plain- 
tiff, who  died  pending  suit 

The  answer  is  very  carelessly  drawn,  and  a  great  deal  is 
left  to  inference  or  intendment,  without  any  spt^cific  alle- 
gation. As  its  sutliciency  was  challenged  at  every  stage 
in  the  lower  court,  we  have  some  doubt  whether  in  ita 
present  form  it  will  sustain  a  judgment.  But  the  defenses 
which  the  pleader  was  evidently  endeavoring  to  state  are, 
in  our  judgment,  maintainable.  In  an  action  to  recover  a 
deficiency  after  foreclosure  of  a  mortgage,  the  mortgagor 
may  set  up,  by  way  of  counter-claim,  damages  sustained 
by  reason  of  waste  committed  by  the  mortgagee  in  pos- 
session. Smith  V.  t^ife,  2  Neb.,  10.  Possibly  it  would  be 
better  to  say  that  the  mortgagor  might  treat  the  sale  of 
the  house  severed  from  the  freehold  as  a  conversion,  and, 
waving  the  tort,  maintain  a  set-off  in  gMosi-contract  to 
recover  the  value.  Wherever  one  might  waive  a  tort  and 
sue  in  assumpsit  at  common  law,  he  may  maintain  a  set- 
off under  the  Code  against  any  claim  arising  out  of  con- 
tract Several  cases  which  really  involve  set-off  have 
been  spoken  of  as  cases  of  counter-claim,  as  for  instance, 
Sheiblcy  V.  Dixon  Countyj  61  Neb.,  409.  But  the  question 
JB  not  material  in  this  case.  A  trust  deed  executed  by  way 
of  security  is,  in  effect,  a  mortgage,  and  foreclosure  thereof 
out  of  court  by  sale  under  the  power  therein  contained 
conveys  no  title.  Comstock  v.  Michael,  17  Neb.,  288. 
Hence,  where  a  mortgagee  in  possession  under  such  a  sale 
disposes  of  buildings  upon  the  property  and  permits  them 
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to  be  removed  by  the  purchasers,  he  becomes  liable  for 
waste.  It  is  true  in  this  case  the  property  was  in  an  ad- 
joining state,  but  there  is  no  evidence  as  to  the  laws  of 
that  state  and,  in  the  absence  of  proof  to  the  contrary,  we 
must  presume  that  the  laws  of  that  state  are  the  same  as 
our  own.  Schmitt  d  Brother  Co.  v.  MaUoney,  60  Neb.,  20; 
Welton  V.  Atkinson,  55  Neb.,  674.  We  do  not  think,  how- 
ever,  that  a  judgment  for  the  defendant  can  be  supported 
on  this  defense  alone.  The  plaintiff  credits  |200  as  the 
proceeds  ©f  trustee's  sale.  If  the  defendant  insists  the 
sale  was  invalid  the  plaintiff,  as  purchaser  at  the  sale,  is 
not  to  be  charged  with  that  sum.  The  damages  which  the 
evidence  will  fairly  show  upon  the  defendant's  counter- 
claim are  not  at  all  sufficient  to  wipe  out  the  whole  amount 
of  the  note  and  interest. 

As  to  the  other  defense,  as  the  reply  is  a  general  denial, 
an  essential  part  of  defendant's  case  was  to  show  the 
contents  of  the  deed  he  claims  to  have  made  to  plaintiff, 
under  his  agreement  with  plaintiff's  alleged  agent.  He 
attempted  to  prove  this  by  testimony  that  he  had  ex- 
amined the  records  of  the  county  in  which  the  land  lay, 
where  he  found  it  recorded,  and  that  he  knew  its  con- 
tents, at  least  as  to  the  point  in  question,  only  from  in- 
spection of  such  record.  He  was  then  permitted  to  stii  e 
who  were  the  grantees,  as  shown  by  the  record.  Th.s 
evidence,  which  was  objected  to,  was  clearly  incompetent, 
and  will  not  support  the  findings  and  judgment.  The 
record  of  a  deed  may  be  shown  without  inquiry  as  to  the 
original  whenever  the  evidence  as  a  whole  fairly  indicates 
that  the  original  is  not  in  the  possession  or  under  the  con- 
trol of  the  party  offering  such  proof.  Dclancij  v.  Errick- 
son,  10  Neb.,  492,  501;  Rupert  v.  Pcnncr,  35  Neb.,  587. 
But  in  such  case,  the  record  is  made  primary  evidence  by 
the  express  provisions  of  section  13,  chapter  73,  Compiled 
Statutes  [Annotated  Statutes,  section  10213],  and  hence 
the  rule  that  there  are  no  degrees  of  secondary  evideii»:e 
does  not  apply.  Unless  properly  acknowlcilgcd  substanti- 
ally in  accordance  with  the  statute,  the  deed  would  not 
68 


be  entitled  to  record,  nor  the  record  adiiiissibh'  in  evi- 
dence. Maj-iccll  V.  Iliggina,  38  Neb.,  671.  The  evidence 
received  in  the  cane  at  bar  does  not  even  purport  to  show- 
that  the  recoril  claimed  to  have  been  examined  would  have 
been  competent.  As  the  canse  was  tried  to  "the  court,  there 
is,  of  course,  a  presumptiim  that  this  evidence  was  not 
considered.  But  if  we  leave  it  out  of  account,  the  de- 
fendant's case  is  witliout  support  in  a  materia]  respect. 

We  recommend  that  the  judgment  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

DUFFiE  and  KiitKPATRiCK,  CO.,  Concur. 

Kevebsed  and  remanded. 


Mart  A.  Hlitciiinson,  appkllek,  v.  M.uiiiAiiETHA  Smidt 

ET  AL.,  APPELLANTS. 

FiLtn  Septembkb  17,  1903.     No.   13.138. 

Commiaeloner'a  opinion.    Department  No.  1. 

1.  Kortg^^es:     FuMX-ijisrHE:     DEScniPTiux:     Omectiok  Aftkr  Sale: 

PBfijitoicE.  "On  procpeilings  to  afflrm  a.  sale  of  mortgaged  prem- 
Ibpb.  no  objection  will  be  heard  founded  on  an  erroneous  or  im- 
perfect descripHnn  of  the  premiHes  In  any  of  Ihe  proceedings, 
nnleas  It  be  alli-Ked  and  shown  that  the  parly  objecllns  «lli  be 
prejudiced  thereby;  nor  in  pasea  oC  personal  service  or  appeanance 
of  such  party  in  the  action,  and  such  erroneous  or  Imperfect 
description  occurs  in  procecdiuga  before  judgment."  Cooper  V. 
Fos.«,  15  Neb..  515. 

2.  mortgages:      FoRKCUisrrtEr     Coscibmation:     Omkctioss:     JcRisntc- 

Tio.v  AT  CiiAMiicns.  .luMsdlctlon  to  confirm  a  sale  carries  with  tt 
jurisdiction  to  overrule  objectlona  to  IL 

Api'EAL  from  the  district  court  for   Douglas  county. 
Tried  below  before  IUckisson,  J.    Affinncd. 

George  A.  Magnrij,  for  appellants. 

CraiiG  d  Boucher  and  Daniel  Horriijan,  contra. 


Gordon  V.  Stewart 


Samuel  Gobdon,  appellee,  v.  Annie  M.  Stewaet  et  ai^, 
appellants. 

FiLEO  SCTTEUBEB  17,  1903.     No.  13,142. 
Com mlsa loner's  oplalcyn.    Department  No.  2. 

1.  Homestead;    Husband  and  Wtfb:     Second  Mabbiaqb  Void;    Errecr: 

Descent  add  Distbihution.  One  S.,  having  ctElIdren,  not  minors, 
and  an  Insane  wife,  at  all  times  residents  of  England,  owned  R 
dwelling  house  and  lived  tlierein  with  a  woman  with  whom  be 
had  entered  Into  a  void  marriage  contract.  After  the  death  of  S., 
his  children  and  true  widow  claimed  the  property  by  descent  as 
having  been  the  homestead  of  S.  That  It  was  his  homestead, 
don 6 ted,  but  not  determined. 

2,  Hortgages:    Lien  PAm  bt  Stranoeb:    Husband  and  Wife:     Seco^id 

Mabkiaoe  Void;  SuBRoaATio:^.  The  property  was  incumbered  by 
a  valid  mortgage  lien;  plaintiff  loaned  8.  money  with  which  the 
lien  was  paid  off  and,  in  good  faith,  took  a  mortgage  on  the 
property  executed  by  S.  and  the  woman  with  whom  he  waa  living, 
as  husband  and  wife.  Held,  That  plaintiff  has  a  lien  on  the 
property  for  the  money  loaned  and  so  used,  either  by. virtue  o( 
bis  mortgage  or  that  by  subrogation,  he  has  such  lien  by  virtue 
of  the  lien  so  paid.  Held  further.  That  plaintiff  was  not  a  mere 
volunteer,  and  that  claimants  may  not  avoid  his  mortgage,  and 
retain  the  beneBt  of  the  release  of  the  prior  valid  lien. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Fbost,  J.    Affirmed. 

Jnhn  L.  Sundcan  and  Frederick  Shepherd,  for  appel- 
lants. 

F.  L.  Siiinpter  and  Mockett  &  Polk,  contra. 

OlanviUjE,  C. 

The  pliiiiililf,  Sniiiiifl  (innlon,  (■'"•m iiu-iicod  tiiii  rtction 
in  (lie  (listrii't  roiii'l  for  Liim-iistfr  [-oiiuty  to  foreclose  a 
uiortjinj;!'  iiinili'  hy  Ittilicrl  K.  Stewart,  now  decenRed,  and 
Annii'  >1.  Kli'wiii-I:,  defi-iiilniit,  ns  liiislmnd  and  wife,  for 
till'  Sinn  "f  i?.'i()0  covfi'iiip  propeily  at  that  time  occupied 
Iiy  flip  iiifjrl.^jiiiura,  Tlic  ncliiin  was  coiiimenced  against 
Annie   M.   .Stewart,  Individually  and  as  administratrix, 
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and  afterwards  the  appellants,  JIartlia  Stewart,  Margaret 
Stewart  and  Margaret  J.  Harm,  intervened,  and  P.  J. 
Elmen  was  substituted  as  administrator  of  the  estate  of 
Robert  R.  Stewart,  who  died  intestate  while  still  living  on 
the  property.  Margaret  Stewart  is  alleged  and  admitted 
to  have  been  the  wife  of  the  deceased  Robert  R.  Stewart, 
and  Martha  Stewart  and  Margaret  J.  Harm  are  his  daugh- 
ters by  the  said  Margaret  Stewart. 

It  appears  from  the  pleadings  and  evidence  that  the 
deceased,  Robert  R.  Stewart,  left  England  in  1881,  leav- 
ing behind  him  the  above  named  daughters  and  his  wife, 
then  and  ever  since  insane  and  incarcerated  as  insane  in 
an  asylum  there;  that  he  became  a  resident  of  this  state 
soon  after  and  kept  up  a  correspondence  with  his  daugh- 
ters for  some  time;  that  he  acquired  the  property  in 
question  in  the  city  of  Lincoln  and  incumbered  the  same 
with  a  valid  mortgage  before  he  commenced  to  occupy  it 
in  any  manner,  and  afterwards  commenced  to  live  on  the 
property  with  the  defendant  Annie  M.  Stewart,  as  hus- 
band and  wife  under  the  guise  of  a  void  marriage;  that 
thereafter,  the  plaintiff  was  induced  to  lend  money  with 
which  to  pay  oflf  the  prior  mortgage,  taking  the  mortgage 
in  question  to  secure  its  repayment;  that  the  money  ad- 
vanced by  the  plaintiff  was  actually  paid  upon  ^he  prior 
lien  and  the  release  thereof  received  and  turned  over  to 
the  deceased  by  the  plaintiff ;  that  the  deceased,  Robert  R. 
Stewart,  and  the  defendant  Annie  M.  Stewart,  by  the  re- 
citals of  said  mortgage,  represented  themselves  to  be  hus- 
band and  wife,  and  that  the  defendant  Annie  M.  Stewart, 
as  well  as  plaintiff,  believed  in  the  existence  of  such  rela- 
tion. 

The  district  court  found  for  the  plaintiff,  and  entered  a 
decree  of  foreclosure.  The  above  named  interveners,  and 
the  administrator,  seem  to  have  appealed.  The  brief  of 
appellants  is  signed  by  the  attorneys  only,  without  show- 
ing for  whom  they  appear,  but  the  interveners  and  ad- 
ministrator seem  to  have  given  the  supersedeas  bond,  and 
we  take  it  the  brief  is  for  them. 


i  - 


Appellants  contend  that  because  the  deceased  lived  on 
the  .property  and  was  married  when  the  plaintiff's  mort- 
gage was  made,  the  mortgage  is  void  under  section  4  of  our 
homestead  act  [chapter  36,  Compiled  Statutes;  Annotated 
Statutes,  section  6203],  and  say  in  their  brief,  "Appel- 
lants make  two  poiats:  first,  the  appellee  was  not  entitled 
to  subrogation;  second,  the  court  erred  in  adjudging  that 
the  premises  in  controversy  were  not  the  homestead  of 
Robert  Stewart" 

The  appellee  contends  that  the  occupancy  of  the  prop- 
erty by  the  mortgagors,  living  together  in  violation  of  law, 
could  not  make  it  the  homestead  of  the  deceased  mort- 
gagor; that  the  presumption  that  the  home  of  the  husband 
is  the  home  of  the  legal  wife  is  rebutted  by  the  evidence; 
and  that  if  it  be  true  that  the  mortgage  given  to  him  is 
a  nullity,  he  is  entitled  to  the  lien  of  the  mortgage  his 
money  paid  off,  by  subrogation. 

It  goes  without  saying,  that  a  court  of  equity  will 
scrutinize  the  record  very  carefully  and  minutely  and 
examine  a  wide  range  of  the  law  before  it  will  admit  itself 
powerless  to  prevent  the  inequity  attempted  by  the  ap- 
pellants. The  court  feels  no  sympathy  for  a  daughter 
that  will  reach  out  seven  thousand  miles  to  shake  the 
plaintiff's,  lien  from  this  property  which  his  money  had 
relieved  from  a  pre-existing  valid  Hen,  by  proving  that 
her  father  died  an  unprosecuted  felon,  so  that  she  may  in- 
herit his  proiH'i'ty  free  from  the  lien.  If  the  court  can  not 
reach  natural  justice  without  doing  violence  to  the  prin- 
ciples of  law  governing  its  action,  it  will  adhere  to  these 
jii'tiuiplf-s  iiiid  sa.\,  "Tlic  law  aHinvs  it,  anil  the  court 
awards  it,''  but  we  do  nut  think  equity  will  disappoint 
jiisliue  in  this  case. 

There  is  no  room  for  contention  between  the  plaintiff 
and  the  interveners  about  the  fact  of  the  prior  marriage, 
because  of  the  admission  in  the  pleadings,  and  the  deter- 
mination of  the  case  must  turn  upon  the  interpretation  to 
be  given  the  statute  and  the  enforcement  of  the  principles 
of  equity  applicable  to  the  facta. 
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ter  the  estate  by  removing  a  valid  lien,  he  surely  must  be 
protected  to  the  extent  of  {living  him  a  lien  or  interest  in 
the  estate  as  it  stands,  or  else  by  reviving  the  old  lien  for 
his  use  by  subrogation. 

In  Hill,  Trustees,  144,  it  is  said:  "Wherever  the  cir- 
cumstances of  a  transaction  are  such  that  the  person  who 
talies  the  legal  estate  in  property  can  not  also  enjoy  the 
beneficial  interest,  without  necessarily  violating  some 
established  principle  of  equity,  tlie  court  will  immediately 
raise  a  constructive  trust,  and  fasten  it  upon  the  con- 
science of  the  legal  owner,  so  as  to  convert  him  into  a 
trustee  for  the  parties  who,  in  equity,  are  entitled  to  the 
beneficial  enjoyment." 

In  Bohn  Sash  &  Door  Co.  v.  Case,  42  Neb.,  281,  the  ques- 
tion of  the  right  of  a  mortgagee  to  be  subrogated  to  the 
rights  of  the  holders  of  prior  mortgages  paid  by  the  con- 
sideration of  his  mortgage  is  discussed  at  some  length,  and 
while  the  court  held  in  that  case  that  the  right  of  subroga- 
tion was  not  shown,  yet  the  discussion  of  the  question  is 
instructive.  The  trial  court  in  that  case  had  allowed  sub- 
rogation as  against  the  holders  of  several  mechanics'  liens 
on  the  ground  that  the  evidence  showed  Ihat  the  holders  of 
these  liens  were  virtually  chargeable  with  fraud  in  con- 
junction with  the  mortgagor  to  deceive  the  mortgagee  and 
to  induce  him  to  believe  in  the  non-existence  of  their  liens 
prior  to  the  time  of  their  being  filed.  The  evidence  in  this 
regard  was  examined  and  held  not  to  justify  such  finding, 
and  therefore  subrogation  against  the  appellants  was  de- 
nied by  this  court. 

It  will  be  noticed  that  these  parties  who  resisted  the 
right  of  subrogation  were  parties  ^'ho  did  not  claim  under 
the  mortgagor  by  title,  or  interest  thereafter  acquired, 
and  were  not  tlierefore  in  privity  with  the  mortgagor  as  to 
his  right,  title  and  interest  in  the  property  as  held  by  him 
at  the  time  the  mortgage  was  made.  In  the  case  before 
US,  the  interveners  can  stand  in  no  better  plight  than  the 
deceased,  Kol)ert  li.  Stewart,  as  their  claim  of  title  is 
through  him  by  inheritance. 
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( Minn. ) ,  31,  is  an  example.  Because  in  this  case  there  are 
concisely  stated  the  conditions  necessary  to  entitle  to 
subrogation  of  the  nature  just  mentioned,  the  following 
language  is  quoted :  "The  better  opinion  now  is  that  one 
who  loans  his  money  upon  real  estate  security  for  the 
express  purpose  of  taking  up  and  discharging  liens  or 
incumbrances  on  the  same  property  has  thus  paid  the  debt 
at  the  instance,  request,  and  solicitation  of  the  debtor, 
expecting  and  believing,  in  good  faith,  that  his  security 
will  of  record  be  substituted,  in  fact  in  place  of  that 
which  he  discharges,  is  neither  a  volunteer,  stranger,  nor 
intermeddler,  nor  is  the  debt,  lien,  or  incumbrance  re- 
garded as  extinguished,  if  justice  requires  that  it  should 
be  kept  alive  for  the  benefit  of  the  person  advancing  the 
money,  who  thereby  becomes  the  creditor." 

The  case  of  Betts  v.  Sims^  cited  in  the  foregoing  opin- 
ion, was  where  Betts  and  wife  were  attempting  to  quiet 
title  to  their  homestead  against  the  defendant,  who 
claimed  through  a  deed  to  the  premises,  void  because  made 
only  by  the  husband.  While  holding  under  such  deed,  the 
defendant  had  mortgaged  the  premises,  and  with  the  pro- 
ceeds paid  off  valid  mortgages  existing  at  the  date  of  the 
deed,  and  it  was  held  that  the  defendant  should  be  sub- 
rogated to  the  rights  of  the  several  mortgagees,  and  that 
he  was  entitled  to  a  decree  of  foreclosure  in  the  action 
brought  to  quiet  plaintiff's  title. 

Ayres  v.  Proha^co,  14  Kan.,  175,  was  where  the  home- 
stead was  selected  from  the  property  of  the  wife,  fore- 
closure proceedings  had  been  had,  and  to  save  the  prop- 
erty by  satisfying  the  decree,  a  new  loan  was  made,  but 
the  mortgage  attempted  to  be  given  to  secure  the  same 
was  found  to  be  void.  It  is  held  in  the  syllabus:  "And 
the  mortgage  being  void  as  to  the  wife  and  being  on  prop- 
erty owned  by  her  and  occupied  by  herself  and  husband  as 
a  homestead,  the  mortgage  is  also  void  as  to  both  husband 
and  wife." 

It  was  also  held  in  that  case  that  a  party  who  receives 
an  involuntary  benefit  is  not  estopped  from  denying  the 
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and  we  think  this  claim  must  be  sustained  to  the  extent 
of  the  amount  due  on  the  |600  mortgage,  and  the  taxes 
paid  out  of  the  money  advanced  to  the  executors  by  the 
plaintiff.  The  grounds  for  that  relief  rest  upon  principles 
of  natural  justice  and  equity,  which  are  amply  vindicated 
in  the  decisions  above  cited,  especially  in  the  exhaustive 
opinion  of  Mr.  Justice  Lyon  in  Blodgett  v.  Hitt  [29  Wis., 
169].  The  plaintiff  loaned  his  money  to  the  executors  to 
pay  off  the  ^^600  mortgage  and  taxes,  which  were  incum- 
brances upon  the  property,  and  confessedly  liens  prior  in 
right  and  superior  in  equity  to  any  lien  that  Martin  ac- 
quired under  his  mortgages  of  18734.  This  f 600  mort- 
gage was  given  by  the  testator  and  wife  to  Martin  in  1869, 
was  past  due,  and  IMartin  wanted  his  money.  The  plain- 
tiff loaned  his  money  at  the  solicitation  of  the  executors, 
to  take  it  up  and  relieve  the  estate.  It  is  true,  the  plaintiff 
took  from  the  executors  at  the  tima  the  f 800  mortgage  in 
suit,  relying  upon  the  validity  of  the  license  of  the  pro- 
bate court  of  Kacine  county  authorizing  and  directing  the 
executors  to  execute  that  mortgage  for  the  purpose  of  pro- 
curing this  loan.  But  it  is  conceded  that  this  license  is 
defective  and  does  not  bind  the  heirs;  consequently  the 
security  upon  which  the  plaintiff  relied  has  practically 
failed.  Still  his  money  has  been  applied  to  the  discharge 
of  just  debts  against  the  estate,  and  he  has  the  prior  right 
to  be  reimbursed  out  of  the  estate  to  the  extent  of  the  in- 
cumbrances which  he  has  removed. 

"It  is  objected  that  in  furnishing  the  money  to  discharge 
these  incumbrances  he  was  a  mere  volunteer,  in  whose  be- 
half there  can  be  no  subrogation.  But  the  plaintiff  loaned 
his  money  at  the  request  of  the  executors,  relying  upon  the 
validity  of  the  mortgage  which  they  had  been  ordered  by 
the  probate  court  to  execute,  and  is  not  to  be  treated  as  a 
volunteer  in  the  legal  sense  of  that  term.  The  case  of 
Blodgett  v,  Hitt  is  decisive  upon  that  point  See  also 
PoAjne  V.  Hathauay,  3  Vt.,  212.'^ 

The  court  held:  "That  plaintiff,  as  security  for  his  ad- 
vances, is  entitled  to  be  subrogated  to  M.'s  rights  as  mort- 
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gagee^  under  such  first  mortgage;  and  this  not  only  against 
the  heirs,  but  also  as  against  M.'s  subsequent  mortgages." 

The  case  of  Jones  v.  Parker,  51  Wis.,  218,  was  a  case 
where  a  mortgagee  released  a  valid  existing  mortgage  on 
the  premises  involved,  taking  a  new  mortgage  for  the  debt, 
and  it  appears  that  the  new  mortgage  was  void  as  to  the 
homestead  estate  and  dower  right  of  the  wife,  although  the 
prior  mortgage  was  valid  as  against  such  rights,  and  it 
was  held,  "That  equity  will  treat  said  substituted  mort- 
gage as  continuing  to  the  plaintiff  all  the  rights  he  had 
under  the  original  mortgage  as  to  homestead  and  dower." 

In  The  Home  Savings  Bank  v.  Bierstadt^  168  111.,  618, 
61  Am.  St.  Rep.,  146,  it  is  said  by  Phillips,  C.  J.:  "Subro- 
gation, as  a  principle  of  equity  jurisprudence,  is  generally 
confined  to  the  relation  of  principal  and  surety  and  guar- 
antors, or  to  a  case  where  a  person  is  conipelled  to  remove 
a  superior  title  to  that  held  by  him  in  order  to  protect  his 
own,  and  also  to  cases  of  insurers.  The  general  principle 
of  subrogation  is  confined  and  limited  to  these  classes  of 
cases :  Bishop  v.  O^Connor^  69  111.,  431 ;  Borders  v.  Hodges, 
154  111.,  498.  Whilst  these  general  heads  include  the  doc- 
trine and  principles  of  subrogation,  that  doctrine  has  been 
steadily  expanding  and  growing  in  importance  and  extent 
in  its  application  to  various  subjects  and  classes  of  per- 
sons. This  equitable  principle  is  enforced  solely  for  the 
accomplishment  of  substantial  jlistice,  where  one  has  an 
equity  to  invoke  which  can  not  injure  an  innocent  person. 
The  right  of  subrogation  which  springs  from  the  mere 
fact  of  the  payment  of  a  debt,  and  which  is  included  under 
the  heads  first  above  stated,  is  what  is  termed  legal  subro- 
gation, and  exists  only  where  included  within  those 
classes.  But,  in  addition  to  this  principle  of  legal  subro- 
gation, there  exists  another  principle,  which  is  termed 
conventional  subrogation,  which  results  from  an  equitable 
right  springing  from  an  express  agreement  with  the  debtor, 
by  which  one  advances  money  to  pay  a  claim  for  the 
security  of  which  there  exists  a  lien,  by  which  agreement 
he  is  to  have  an  equal  lien  to  that  paid  off,  whereupon  he 
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is  entitled  to  the  benefit  of  the  security  which  he  has  satis- 
fied with  the  expectation  of  receiving  an  equal  lien:  Coe 
V.  The  New  Jersey  M.  R.  Co.,  31  N.  J.  Eq,,  105;  Tyrrell  v. 
Wardj  102  111.,  29;  Tradesmen's  Building  Associatwn  v. 
Thompson,  32  N.  J.  Eq.,  133." 

Wilton  V.  Mayberry,  75  Wis.,  191,  17  Am.  St.  Rep.,  193, 
is  a  case  where  the  plaintiff,  as  the  court  found,  "in  mere 
friendship,  without  any  selfish  interest  whatever,"  loaned 
money  with  which  to  pay  off  a  valid  existing  mortgage  on 
the  premises,  and  which  was  actually  so  paid,  and  the 
mortgage  discharged  of  record,  under  an  agreement  that 
the  mortgagors  and  0A\Tiers  of  the  property  would  execute 
to  him  a  new  mortgage  for  the  amount  so  advanced,  plain- 
tiff in  confidence  paid  the  money  and  caused  the  prior 
mortgage  to  be  released,  whereujmn  the  owners,  instead 
of  giving  such  new  mortgage,  deeded  the  land,  with  intent 
to  defraud  the  plaintiff,  to  the  defendant  John  R.  May- 
berry,  who  had  full  knowledge  of  the  loan  and  the  agree- 
ment under  which  it  was  made.  The  plaintiff  brought  his 
action,  setting  up  the  facts  and  praying  to  be  subrogated 
in  the  place  of  the  mortgagee  of  the  prior  valid  mortgage. 
The  defendants  demurred  generally,  and  stood  upon  the 
demurrer.  It  was  contended  that  the  petition  showed 
that  the  plaintiff  was  a  mere  volunteer  and  had  no  interest 
in  the  land  to  protect  and  could  not  be  subrogated  as 
prayed.  The  court,  distinguishing  the  case  from  cases 
where  subrogation  is  sought  merely  because  the  money 
borrowed  was  paid  in  extinguishing  a  lien  without  any 
understanding  or  agreement  or  expectation  that  the  credi- 
tor should  have  an  equal  lien  on  the  property,  held  that 
the  plaintiff  was  not  a  volunteer  and  was  entitled  to  sub- 
rogation as  praj^ed. 

The  following  recent  decisions  all  sustain  the  right  of 
subrogation  under  circumstances  which  render  them  on 
principle  authority  in  the  present  case,  and  several  of 
them  are  directly  in  point.  Texas  Land  &  Loan  Go,  v, 
Blalovk,  76  Tex.*  85,  13  S.  W.  Rep.,  12;  Southern  Build- 
ing &  Loam,  Association  v.  Page,  46  W.  Va,,  302;  Faulk  v. 
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ance  Co.  v.  Middleport^  124  U.  S.,  534,  as  sustaining  the 
propositions,  "(1)  That  the  person  seeking  its  benefit 
must  have  paid  a  debt  due  to  a  third  party,  before  he  can 
be  subrogated  to  that  party's  rights;  and  (2)  that  in 
doing  this  he  must  not  act  as  a  mere  volunteer,  but  on 
compulsion,  to  save  himself  from  loss  by  reason  of  a  su- 
perior lien  or  claim  on  the  part  of  the  person  to  whom  he 
pays  the  debt,  as  in  cases  of  sureties,  prior  mortgages,  etc. 
The  right  is  never  accorded  in  equity  to  one  who  is  a  mere 
volunteer  in  paying  a  debt  of  one  person  to  another." 
That  case  was  where  the  plaintiff  had  purchased  void 
bonds  issued  by  the  city  of  Middleport,  and  claimed  the 
benefits  of  subrogation  to  the  rights  of  the  holders  of  a 
debt,  due  from  the  city,  supposed  to  have  been  paid  by  the 
bonds.  The  plaintiff  bought  the  bonds  as  they  stood  in 
the  market  as  a  matter  of  speculation  or  investment 
merely;  it  had  no  dealings  with  the  city,  had  paid  no 
money  to  the  city,  and  had  paid  no  debt  of  the  city;  the 
parties  to  whom  the  city  owed  the  debt  were  still  the  own- 
ers of  the  claim,  and  the  plaintiff  was  held  not  entitled  to 
subrogation.  We  think  the  case  is  not  in  point  and  is  not 
in  conflict  with  the  cases  herein  cited,  holding  that  a  per- 
son standing  in  the  position  of  the  plaintiff  Gordon  is  not 
a  mere  volunteer. 

The  case  of  Watson  v.  Wilcox^  39  Wis.,  643,  also  cited 
by  Ragan,  C,  is  distinguished  by  the  Wisconsin  cases 
herein  cited. 

The  courts  of  Michigan,  long  since  the  case  of  Kitcliell 
V,  Mudgett,  37  Mich.,  81,  cited,  have  adopted  the  principle 
of  subrogation  urged  in  favor  of  the  plaintiff  and  the  case 
of  Fort  Dodge  Building  &  Loan  Association  v.  Scott,  53  N. 
W.  Rep.  [la.],  283  is  quoted  from,  on  page  284,  as  follows: 
"It  was  well  understood  that  the  plaintiff  was  to  accept  a 
new  mortgage,  and  plaintiff  got  all  he  bargained  for. 
There  was  no  mistake,  except  that  the  plaintiff  failed  to 
exercise  the  diligence  required  in  the  examination  of  the 
records,  and  therefore  failed  to  discover  the  existence  of 
the  judgment  and  the  sale  thereunder.  No  one  can  be 
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ing  of  the  statute.  Lane  v.  Philips^  69  Tex.,  241,  was 
where  a  man  and  woman  were  living  upon  the  property  as 
husband  and  wife,  but  in  fact  were  not  such,  and  in  the 
opinion  we  find  the  following  language :  "It  is  very  clear 
that  a  family,  such  as  is  contemplated  by  the  constitution 
and  laws  exempting  the  homestead  from  forced  sale,  can 
not  be  made  up  with  constitutents  consisting  only  of  a 
man  and  woman  living  together,  as  were  the  appellant  and 
the  woman  with  whom  he  lived.  *  *  *  To  constitute 
a  family,  within  the  meaning  of  the  law  giving  the  home- 
stead exemption,  the  persons  who  dwell  together  must  not 
in  the  fact  of  so  doing  be  violators  of  the  law  of  the  land." 
A  similar  holding  is  found  in  Bell  v.  Keach,  80  Ky.,  at 
page  44. 

In  the  Texas  case,  the  claimant  was  allowed  his  home- 
stead because  of  minor  children,  recognized  as  his,  though 
in  fact  illegitimate.  Whitlock  v,  Gossotiy  35  Neb.,  829,  was 
where  the  husband  of  an  insane  wife  remaining  in  the  state 
of  Illinois,  lived  with  his  children  on  the  land  in  question. 
This  was  held  to  create  a  homestead,  and  that  a  mortgage 
made  by  the  husband  alone  was  void.  If  the  property 
involved  in  this  action  became  the  homestead  of  the  de- 
ceased Stewart  as  claimant,  because  of  the  facts  existing  in 
relation  thereto,  then  the  plaintiflf's  mortgage  is  void, 
otherwise  it  is  good,  but  in  either  case  he  has  a  lien  that 
equity  will  enforce. 

We  think,  moreover,  that  the  evidence  and  pleadings 
sufficiently  establish  that  the  whole  of  the  money  loaned 
by  plaintiff  was  applied  to  the  payment  of  the  former 
mortgage;  and  as  no  contention  is  made  that  the  amount 
awarded  by  the  decree  is  wrong  that  his  lien  is  for  the  full 
amount  represented  thereby  and  that  the  decree  of  the 
district  court  should  stand  as  entered. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Barnes  and  Albert,  CO.,  concur. 

Affirmed. 


The  State  op  Kbbrasea^  bx  rbl.  Joseph  L.  Bakeb^  bb- 

LATOB,  V.  IeVINQ  F.   BAXTEE,  JuDGB  OF  THE  DlSTBICT 
COUBT   OP   THE    FOUBTH    JDDICIAL    DlSTBICT    OP    Ne- 
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1.  Flodgaa:  Forbclosdbe:  Judoueht,  Pebsoral:  Supebsedeas  as 
TO  FOBBCLOSUBE.  Where  a  decree  awards  the  plaintiff  a  personal 
Judgment  against  the  delendants  and  also  directs  the  sale  of 
pledged  property  hy  way  of  foreclosure,  the  defendants  may 
supersede  that  portion  of  the  decree  proTldlng  for  foreclosure  of 
the  pledge  without  superseding  the  money  judgment. 

8.  Pledgee:  Fobeolosubi::  &ni>EBSEDEAs:  Dibobetioh  as  to  Auoukt 
Anv  Coimmona.  In  such  case.  It  Is  In  the  discretion  of  the  dis- 
trict Qourt  to  fix  the  amount  and  conditions  of  a  bond  to  be 
given  In  order  to  supersede  the  decree  of  foreclosur& 

S.  Pledges:  Foiucclobube:  Sufxbsedbab:  Fulubb  to  Fix  Condi- 
TioNs:  Pbacticb.  It  the  district  coort  falls  to  fix  the  conditions 
of  the  bond,  application  should  be  made  (or  a  further  order,  and 
there  Is  no  supersedeas  until  the  terms  of  the  bond  are  determined 
by  the  court  and  the  required  bond  1b  given. 

4.  Pledgee:  Fobecxobube:  Supebsedbas:  Fajlcbb  to  Fix  Cohdi- 
TIONS;  Pbejudice  When  Bond  Oiteh  Afphovbd.  But  In  case  bond 
Is  given  In  the  amount  fixed  and  upon  reasonable  conditions,  and 
the  district  court,  upon  motion  to  direct  an  order  of  sale,  ap- 
proves the  bond  given,  this  Is,  In  effect,  equivalent  to  an  order 
fixing  the  conditions  as  stated  In  such  bond,  and  the  Irregularity 
ts  not  prejudicial. 

Application  for  writ  of  mandamus.    Writ  denied. 

Brome  d  Burnett^  for  relator. 

Hall  d  McGullough,  contra. 

Pound,  O. 

The  application  for  a  writ  of  raandamns  eliowe  that 
relator  obtained  a  decree  in  his  favor,  in  a  suit  pending  in 
the  district  court,  by  which  he  was  awarded  a  personal 
judgment  against  certain  defendants  and  also  an  order  of 
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sale  of  certain  pledged  property  by  way  of  foreclosure. 
There  was  a  provision  in  tUe  decree  directing  that  "super- 
sedeas bond  for  an  appeal  to  the  supreme  court  herein  be 
and  is  fixed  at  |500."  No  order  was  made  as  to  the  condi- 
tions of  the  bond.  The  defendants  executed  and  filed  a 
bond,  in  the  sum  designated  in  the  decree,  conditioned 
that  if  the  defendants  hold  the  relator  "harmlesa  by  reason 
of  any  depreciation  in  the  stock  ordered  to  he  sold  by  said 
decree,  and  shall  pay  the  costs  of  appeal  if  the  judgment 
be  affirmed,  then  this  obligation  shall  he  null  and  void, 
otherwise  to  remain  in  full  force  and  effect"  Afterwards 
relator  applied  to  the  clerk  for  an  order  of  sale,  and,  on 
refusal,  moved  the  court  to  direct  that  such  order  issue  for 
the  reason  that  there  was  no  sufficient  supersedeas.  The 
court  declined  to  do  so,  and  relator  now  seeks  to  compel 
such  action  by  mandamus.    The  respondent  demurs. 

As  tJie  decree  awards  relator  a  money  judgment  for 
nearly  fl3,000,  which  clearly  comes  within  the  purview  of 
subdivision  1  of  section  677,  Code  of  Civil  Procedure,  we 
have  no  doubt  that  the  order  of  the  court  and  the  bond 
are  of  no  effect  so  far  as  that  portion  of  the«decree  is 
concerned.  Relator  may  have  execution  notwithstanding. 
But  the  remainder  of  the  decree  is  nof  governed  by  said 
section  677.  If  it  stood  alone,  the  district  court,  in  its 
discretion,  would  he  authorized  to  allow  a  supersedeas 
upon  such  terms  as  to  amount  and  conditions  of  the  bond, 
as  it  might  fix.  Penn  Mutual  Life  Ins.  Co.  v.  Greighton 
Theatre  Building  Co.,  51  Neh.,  659;  Home  Fire  Ins.  Co. 
V.  Butcher,  48  Neh.,  755.  Can  it  matter  that  the  decree  of 
fiiriTliisin'c  is  part  of  a  dooree  which  awar(l.s  a  iiiuucy 
juilgment  also?  We  think  not.  In  substance  and  effect 
(here  arc  two  decrees,  one  for  the  recovery  of  money  and 
one  for  foreclosure  of  a  pledge.  To  dispose  of  the  whole 
controversy  in  one  suit  and  thus  do  complete  justice  to  the 
plaiuliff.  bolh  sire  rendered  in  one  proceeding  and  as  parts 
iif  one  decrer.  The  i-eason  of  the  proceeiling  docs  not  re- 
quire, and  justice  to  the  defendants  forbids,  that  this  cir- 
ounistance  he  held  to  compel  superseding  of  the  money 
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William  B.  Smith  et  al.  v.  The  County  op  Clay  in  thb 
State  of  Nebraska, 

Filed  OcroBEx  7,  1903.    No.  12,669, 
Commissioner's  opinion.     Department  No.  2. 

Fees.    Mitchell  v.  Clay  County,  96  N.  W. 

Error  frmn  the  district  court  for  Clay  county.  Tried 
below  before  Stubrs,  J.    Rcccrmd. 

8.  W.  Christ!/,  for  plaintitfs  in  error. 

Ambrose  C  Epperson,  contra.  . 

POUKD^  C. 

This  rase  was  submitted  with  Mitchell  v.  Clap  county, 
Neb.  ,  96  N,  W.  Kep.,  (i73,  and  turns  upon  8ub- 

stiinliiilly  (he  saiiii;  qiH'stiims.  Vur  the  i-easons  stated  iu 
the  latter  ia.se,  we  reeoiiniieml  that  the  judgment  be  re- 
versed and  t!ie  cause  remanded, 

H.MiMs  ;iud  l)I.|l|iA^tJ  CC,  concur  in  recommending 
juiigiiii'iit  of  ri'\ersal. 

The  judgment  of  the  district  court  is  reversed  and  the 
rause  remsuided  for  fnrther  proceedings  according  to  law, 
in  acciird;ince  with  the  decisidu  in  Milrhrll  v.  Clay  County, 
9(j  N,  \V.  lipp,  C73. 

Kevbused  and  RBMANDBD. 

Note.— The  (ipiiiion  cited  in  the  case  reported  aljore  was,  on  rebear- 
ing,  reverscii  ami  the  final  npinion  ia  reporteil  In  9S  N.  W.  Rep.,  S62. 
April  21.  1904,  the  case  reported  above  was,  on  rphprrliiE,  also  reversed 
and  Milihell  v.  day  County.  98  N.  W.  Rep,,  6I!2,  eiled  to  stiataln  the 
reversal.  The  rehearing  opinion  in  Smith  v.  County  of  Clay,  reported 
above,  which  was  dpiivered  by  the  court,  may  be  found  In  99  N.  W. 
Hep.,  51)1.  Botb  opinions  will  be  reported  In  tbe  official  state  reports. — 
Retobikr, 
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upwards  and  purporting  to  have  been  issued  by  the  Oudahy 
Packing  Company  to  two  of  its  employees.  Several  days 
afterwards  and  after  Qillispie  had  learned  of  the  forgery, 
Ooleson  again  visited  the  saloon  and  was  accused  by  the 
former  with  being  in  confederacy  with  the  stranger  and 
threatened  by  him  with  prosecution  unless  he  should  dis- 
close the  name  and  identity  of  his  supposed  accomplice. 
After  some  hesitation  and  apparent  attempt  at  evasion 
Coleson,  under  the  stress  of  such  importunity,  gave  to 
Gillispie  the  name  of  the  defendant  in  error,  Charles  Staf- 
ford, as  that  of  the  party  guilty  of  the  transaction.  Staf; 
ford  was  a  young  man,  then  and  for  a  considerable  time 
previously  employed  by  one  Rushford,  a  respectable  trades- 
man in  said  city  and  of  good  reputation  and  innocent. 
Qillispie  at  once  and  without  making  further  inquiry 
repaired  to  the  office  of  the  police  judge  and  prosecuting 
attorney  of  the  city,  and  after  relating  to  them  the  fore- 
going circumstances,  was  advised  by  the  attorney  to  verify 
and  file  a  complaint  for  the  arrest  of  Stafford  upon  the 
charge  of  forgery,  which  he  immediately  did  and  the  ac- 
cused was  apprehended  and  thrown  into  jail  on  the  same 
evening.  Coleson  had  told  Gillispie  that  Stafford  was 
employed  by  Rushford  whose  place  of  business  was  not 
far  distant  from  the  saloon.  Gillispie  saw  the  accused  at 
the  jail  on  the  evening  of  the  arrest,  but  on  account  of 
darkness  and  of  the  fact  that  the  features  of  the  latter 
were  obscured  by  coal  dust,  he  was  unable  to  satisfy  him- 
self as  to  his  identity  with  the  forger  without  the  assist- 
ance of  Coleson  who  was  not  present  and  whom  he  was 
unable  to  find.  At  nine  o'clock  on  the  following  morning 
Stafford  was  released  upon  bail  and  at  his  request  the 
case  was  continued  until  the  3d  of  January  and  after- 
wards until  the  9th  of  that  month.  On  the  latter  date  at 
the  police  court  all  three  of  the  parties  met  for  the  first 
time,  and  Gillispie  and  Coleson  agreed  that  the  accused 
was  not  the  guilty  party  and  united  in  requesting  a  dis- 
missal of  the  prosecution  which  was  accordingly  done. 
This  action  was  then  begun  by  Stafford  against  Gillispie 
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time,  and  such  facts  as  he  could  have  obtained  by  the  use 
of  ordinary  care  and  diligence  to  the  said  Henry  0.  Mur- 
phy, Esq.,  an  attorney  at  law,  then  such  consultation  with 
the  said  Murphy  and  in  acting  upon  the  advice  given  him 
by  said  Murphy  upon  the  representations  so  made  to  him 
by  the  defendant,  would  be  no  excuse  for  the  prosecution 
of  the  plaintiff,  and  would  be  no  defense  to  this  action." 

The  specific  objection  made  to  this  instruction  is  to  the 
following  phrase  therein :  "and  such  facts  as  he  could  have 
obtained  by  the  use  of  ordinary  caro^  and  diligence." 
There  are  cases  in  our  reports  which  seemingly  approve 
the  law  as  announced  in  this  instruction,  while  other 
cases  apparently  approve  a  different  rule. 

In  Turner  v,  O'BHcn^  5  Neb.,  542,  Justice  Gantt,  at  page 
546,  in  speaking  of  the  rule  allowing  the  advice  of  an  at- 
torney to  be  urged  on  behalf  of  the  defendant,  observed : 
"And  for  the  reasons  stated  above,  the  testimony  of  the 
defendant,  in  respect  to  taking  the  advice  of  an  attorney 
in  relation  to  the  matter,  previous  to  the  commencement  of 
the  prosecution,  was  also  properly  admitted. 

"But  to  repel  the  imputation  of  malice  or  establish  prob- 
able cause,  by  such  evidence,  it  must  'appear  in  proof,  that 
the  opinion  of  counsel  was  fairly  asked  upon  the  real  facts, 
and  jiot  upon  statements  which  conceal  the  truth  or  mis- 
represent the  cause  of  action.  If  the  law  were  otherwise, 
nothing  would  be  more  easy  than  to  shelter  the  most  ma- 
licious prosecution  under  the  opinion  of  counsel,  honestly 
given,  but  under  a  total  mistake  of  the  facts.'  He  must 
not  withhold  any  fact  or  information  from  his  counsel, 
but  on  the  contrary,  he  must  fairly,  fully  an<^  honestly, 
inform  his  counsel  of  all  the  facts  and  information  known 
to  himself,  and  then  he  must  pursue  the  course  pointed 
out  by  his  legal  adviser." 

It  will  be  seen  that  there  is  no  intimation  in  the  lan- 
guage used  that  the  defendant  must  not  only  inform  his 
counsel  of  all  facts  within  his  knowledge  but  also  such 
as  he  could  have  ascertained  "by  the  use  of  ordinary  care 
and  diligence." 


Gllllsplc  T.  Stafford. 

canse  to  institute  the  prosecution.  It  is  urged  against  this 
rule  that  by  its  enforcement  one  commencing  a  triminal 
prosecution  with  the  most  malicious  motives  and  entire 
want  of  probable  cause  might  shield  himself  behind  the 
advice  of  an  unscrupulous  or  incompetent  attorney.  In 
reply  to  this  it  ma;  be  said  that  dishonest  parties  often 
take  advantage  of  the  most  beneficent  legal  rules  in  an 
attempt  to  escape  punishment  or  damage  on  account  of 
their  wrong  doing,  and  the  fact  that  injustice  may  oc- 
casionally arise  because  of  a  rule  of  law  founded  on  reason 
and  public  policy  ought  not  to  operate  in  ita  disfavor. 
Public  policy  and  the  enforcement  of  our  criminal  laws 
require  that  where  probable  cause  exists  to  believe  one 
guilty  of  a  criminal  offense  a  prosecution  therefor  should 
be  instituted;  and  no  citizen  commencing  such  a  prosecu- 
tion with  honest  motives  and  from  a  desire  to  enforce  the 
laws  of  the  land,  should  be  made  liable  in  damage  because 
of  an  honest  mistake,  or  the  development  of  facts  in  the 
case  of  which  he  was  not  aware  at  the  time  of  instituting 
the  action.  We  also  think  that  the  attorney  who  may  be 
consulted  in  such  a  case  is  required  to  go  further  in  his 
opinion  than  to  give  his  judgment  upon  the  facts  disclosed 
to  him,  and  that  his  advice  covers  his  belief  as  to  whether 
sufficient  inquiry  has  been  made  by  the  defendant  to  aa- 
certain  other  facts  which  further  investigation  might  dis- 
close. In  other  words :  the  advice  of  a  reputable  attorney 
that  probable  cause  exists  to  believe  the  defendant  guil^ 
of  the  crime  charged,  includes  his  judgment  not  only  upon 
the  facts  known  to  the  defendant  at  the  time  and  dis- 
closed to  him,  but  also  that  the  defendant  has  exercised 
such  diligence  in  inquiry  and  investigation  as  to  make  a 
prima  facie  case  and  warrant  the  belief  that  further  in- 
quiry was  not  necessary  and  would  develop  nothing  to 
rebut  what  was  already  known.  Advice  of  couns^  is 
sought  to  ascertain  whether  a  criminal  action  should  be 
commenced  against  the  suspected  party  and  the  client's 
inquiry  in  legal  effect  is  this :  On  the  investigation  made 
and  the  facts  discovered  should  I  commence  a  criminal 
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If  Mr.  Murphy  had  been  told  that  Stafford  was  named 
as  the  man  who  passed  the  check  but  that  such  informa- 
tion was  obtained  from  Coleson  under  a  threat  of  arrest 
and  prosecution  as  being  accessory  to  the  crime,  it  is 
hardly  probable  that  he  would  have  advised  the  arrest 
without  further  inquiry,  upon  the  mere  statement  of  one 
whom  the  circumstances  indicated  as  an  accomplice,  and 
who  was  threatened  with  prosecution  in  case  he  did  not 
point  out  and  name  the  party  with  whom  he  acted  in  the 
perpetration  of  the  crima  The  natural  and  reasonable 
inference  under  such  circumstances  is  that  Coleson  would 
name  some  one  in  order  to  avoid  the  immediate  threatened 
arrest,  and  if  guilty  as  an  accomplice  in  the  crime  it  is  not 
at  all  probable  that  he  would  name  the  real  party  who  was 
associated  with  him  in  its  perpetration. 

We  recommend  the  affirmance  of  the  judgment  of  the 
district  court 

AiiBHRT^  O.,  concurs. 

Affirmed. 


John  E.  Hanson,  appellant,  v.  Hans  E.  Hanson^ 

appellee. 

Filed  October  7,  1903.  No.  12,741. 
Commissiotier's  opinion.    Department  No.  8. 

1.  Partition:    Mobtage  by  Tenant:    Lien  on  Intekbst  op  Cotenant. 

In  an  action  for  partition,  in  which  it  appears  that  the  legal  or 
record  title  is,  and  has  heen,  in  one  of  the  tenants  in  common 
and  that  he  has  encumbered  the  property  for  his  own  benefit  and 
advantage,  it  is  error  to  charge  the  incumbrance  as  a  lien  upon 
the  aliquot  interest  of  his  cotenant. 

2.  Partition:   Tenanct  in  Common:   Accounting:   Pabtnebship.  When 

in  an  action  for  partition,  it  appears  that  the  parties  in  interest 
are  not  tenants  in  common,  merely,  but  are  partners  in  the  land, 
it  is  proper,  upon  an  accounting,  to  charge  either  party  with  the 
value  of  his  individual  use  and  occupation  of  the  premises. 

8.  Partition:  Tenancy  in  Common:  Improvements:  Reimbubsement: 
Intebest.  a  tenant  in  common  who  discharges  incumbrances  or 
makes  lasting  and  valuable  improvements  upon  the  property  under 


drcomstancea  entitling  ttlm  to  reimbursement,  la  entitled  to  tii- 
tereet  upon  moneys  expended  In  bo  doing. 

4.  Partmon:  Aooountiho;  Duty  oif  Tbial  Couot  to  Statk  Aoooumt 
CoNcisELT.  Wben  an  action  in  partition  InroWea  an  accounting  at 
transactions  between  the  parties  extending  over  a  long  series  ot 
years  It  Is  the  duty  of  the  trial  court,  by  himself  or  a  referee,  to 
state  the  account  giving  the  Items  or  classeB  of  Items  and  sums 
credited  and  charged  to  the  respective  parties  and  the  facta  In  his 
opinion  affording  a  reason  therefor,  so  that  this  court  may  form 
a  judgment  as  to  whether  the  conclusion  reached  is  Justlfled  by 
the  law  and  the  evidence. 

6.  Paitltlon:  TsArisACTioifs  Nor  Bnped:  LnirrATKtN  or  Actions.  The 
transactions  between  the  parties  with  respect  to  the  land  In  ques- 
tion having  extended  over  a  long  term  of  years  and  appearing  not 
yet  to  have  ended,  the  statute  of  limitations  is  not  pleadable. 

Ekkok  from  the  district  court  for  Wajne  county. 
Tried  below  before  Boyd,  J.    Reversed. 

Ira  D.  Marston,  for  appellant 

A.  A.  Welch,  contra. 

"A  tenant  in  common  who  has  had  sole  possession  of 
land,  but  has  received  no  rent  therefor  from  third  persona, 
in  the  absence  of  any  agreement  to  pay  rent,  ia  not  liable 
for  the  use  and  occupation  of  the  land  to  a  cotenant  who 
has  never  demanded  possession."  Belknap  v.  Belknap,  41 
N.  W.  Rep.  [Ia.],  568;  Kean  v.  Connelly,  25  Minn.,  222; 
Hauae  v.  Eause,  29  Minn.,  252,  13  N.  W.  Rep.,  43;  Yar- 
niim  V.  Leek,  23  K.  W.  Rep.  [Ia.],  151;  Eoerts  v.  Beach, 
31  Mich.,  136,  18  Am.  Rep.,  169;  11  Am.  &  Eng.  Enoy. 
Law  [iBt  ed.],  1099;  Lo  Barron  v.  Bahcock.  122  N.  Y., 
153;  I'eck  v.  Carpenter,  7  Gray  [Mass.],  283;  Bolton  v. 
Hamilton,  2  W.  &  S.  [Pa.],  2M;  Eamhy  v.  Wall,  48  Ark., 
135;  3  Am.  St  Rep,  218;  Keiael  v.  Earnest,  21  Pa.  St., 
90 ;  Ward  v.  Ward's  Heirs.  40  W.  Va.,  611,  52  Am.  St  Rep., 
at  page  930;  17  Am.  &  Eng.  Ency.  Law  [2d  ed.],  690,  and 
cited  cases. 

Action  in  the  form  of  an  equity  suit,  will  not  lie  by 
tenant  in  common  against  cotenant,  in  sole  possession 
60 
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of  the  premises,  to  recover  a  share  of  the  profits  resulting 
from  the  labor  and  money  of  the  defendant,  when  the 
plaintiff  has  expended  neither,  and  has  never  claimed 
possession,  and  has  never  been  liable  for  contribution  in 
case  of  loss.  Pico  v.  Columbet^  12  OaL,  414,  73  Am.  Dec, 
550  ;l8rael  v.  Israel,  30  Md.,  120,  96  Am.  Dec.,  571 ;  Crane 
V.  Waggoner,  27  Ind.,  52,  89  Am.  Dec,  493. 

The  Nebraska  cases  are  not  in  conflict  with  the  fore- 
going authorities.  See  Mills  v.  Miller^  3  Neb.,  87;  Lynch 
V.  Lynch,  18  Neb.,  586;  Oliver  v.  Lansing ,  50  Neb.,  828; 
Names  v.  Names,  48  Neb.,  701. 

If  defendant  is  held  liable  for  the  rental  value  of  the 
premises,  no  interest  can  be  allowed,  for  no  demand  there- 
for was  made.  Names  v.  Names,  48  Neb.,  701,  709;  West 
V.  Weyer,  46  Ohio  St.,  66. 

Rents  and  profits  received  by  one  cotenant  constitute 
merely  a  personal  charge  against  him,  and  give  to  the 
other  cotenant  no  lien  on  the  proi)erty  or  interest  of  his 
cotenant.  Neiohold  v.  Smart,  67  Ala.,  326;  Clark  v. 
Her  shy,  52  Ark.,  473;  Brittinum  v.  Jones,  56  Ark.,  624; 
Bird  V.  Bird,  15  Fla.,  424,  21  Am.  Bep.,  296;  Burch  v. 
Burch,  82  Ky.,  622. 

Ames,  0. 

For  more  than  twenty  years  last  past  the  plaintiff  and 
defendant  have  been  the  owners  in  joint  tenancy  or  tenancy 
in  common,  each  of  one-half  of  a  tract  of  land  in  Wayne 
county.  This  is  a  statutory  action  for  a  jyartition  \iath 
which  are  united  under  the  authority  of  Mills  v.  Miller^ 
3  Neb.,  87,  mutual  demands  for  an  accounting  for  moneys 
expended,  for  purchase  money,  improvements  and  taxes, 
and  of  rentals  received  and  of  the  value  of  use  and  oc- 
cupation during  the  times  the  parties  have  respectively 
occupied  the  premises  and  parts  of  them.  Referees  were 
appointed  pursuant  to  the  statute,  who  reported  that  the 
lands  could  not  be  divided  without  great  prejudice  to  the 
owners,  and  their  report  was  confirmed  by  the  court  with- 
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bated  before  us,  is  wliether  the  partis  should  be  charged 
with  the  value  of  the  use  and  occupatioii  of  the  premises 
during  the  time  of  the  exclusive  occupancy  by  them  re- 
spectively. The  defendant  contend  that  such  a  charge 
ought  not  to  be  made  because  of  the  general  mle  that 
one  joint  tenant  or  tenant  in  common,  is  entitled  to  en- 
joy the  use  of  the  estate,  unle^  he  wrongfully  excludes 
his  coteuant  from  a  like  enjoyment,  and  can  be  compelled 
to  account  to  the  latter  only  for  such  rentals  or  revenues 
therefrom  as  he  has  received  from  third  persons. 

To  what  extent,  if  any,  this  rule  is  in  force  in  this 
state  we  do  not  feel  called  upon  to  decide  because  it  suf- 
ficiently appears  from  the  pleadings  and  evidence  in  the 
case  at  bar,  that  the  interests  of  the  parties  in  the  prem- 
ises in  controversy  are  not  those  of  tenants  in  common, 
merely,  but  rather  to  be  regarded  as  those  of  partners  and 
the  principles  of  accounting  applicable  to  the  latter  rela- 
tion should,  therefore,  be  employed  in  this  instance.  We 
are  disposed  to  think,  however,  that  Mills  v.  Miller,  supra, 
and  subsequent  decisions  have  committed  this  court  to  the 
doctrine  that,  in  most  cases  of  tenancy  in  common,  the 
value  of  exclusive  use  and  occupation  is  to  be  accounted 
for  upon  final  settlement  and  the  balance  ascertained 
thereupon  is  to  be  charged  as  a  lien  upon  the  estate  in 
the  lands  of  the  party  adjudged  to  be  Indebted  for  the 
same.  Lynch  v.  Lynch,  18  Neb.,  586.  It  is  true  that  in 
Oliver  V.  Lansing,  50  Neb.,  828,  the  validity  of  this  doc- 
trine is  questioned  upon  the  ground  that  individual  oc- 
enpancy  of  one  tenant  in  common  is  not  necessarUy  evi- 
dence of  a  denial  of  common  occupancy  by  his  coteuant, 
but  it  appears  to  us  that  this  distinction  is  more  meta- 
physical than  real.  There  may  be  situations  in  which 
common  occupancy  if  requested,  would  be  permissible,  bat 
we  opine  that,  in  most  instances,  under  modern  conditions 
of  society  and  business,  it  would  be  difficult  to  so  adjust 
affairs  that  two  bodies  could  occupy  the  same  place  at  the 
same  time.  Nor  can  we  see  any  equitable  reason  why, 
under  circumstances  like  those  in  this  case,  when  one 


886  NEBRASKA  REPORTS.     [UNOFFiCflEAL. 

HanBon  r.  Hanaon. 

in  keeping  with  the  proprieties  of  judicial  procedure  to 
refer  the  matter  for  an  ascertainment  of  the  facts  and  a 
settlement  of  the  respective  credits  and  debits,  and  for  the 
court,  upon  the  coming  in  of  the  report,  to  decide  upon 
the  correctness  of  the  principles  which  hare  been  em- 
ployed and  affirm  or  correct  the  conclusions  of  the  referee 
as  the  occasion  may  demand.  At  all  events  this  court 
ought  not  to  be  expected  to  serve  in  the  capacity  of  a 
commissioner  in  chancery.  If  the  trial  court  sees  fit  to 
assume  these  functions,  which  it  is  entirely  proper  for 
him  to  do,  it  is  incumbent  upon  him  to  do  what  would 
have  been  required  of  a  commissioner,  namely,  find  and 
state  the  facts  according  to  which,  in  his  opinion,  the 
parties  are  to  be  justly  charged  or  credited  with  particular 
items  or  classes  of  items  and  sums  upon  the  account,  and 
state  the  account,  and  this  court  can  then  say,  as  in  other 
cases,  whether  or  not,  in  its  opinion,  the  judgment  is  jus- 
tified by  the  findings  or  whether  the  findings  themselves 
are  invalidated  by  the  law  or  the  evidence,  and  may,  if  it 
sees  fit,  revise  or  restate  the  account  as  the  evidence  and 
the  law  may  seem  to  it  to  require. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  case  remanded  for  further  pro- 
ceedings according  to  law. 

DuFFiB  and  Albert,  CO.,  concur. 

Beveesed  and  rbmandbd. 

Pound,  O.,  concurring, 

I  concur  fully  in  the  opinion  of  my  brother  Ambs.  But 
it  seems  proper,  in  order  to  prevent  misconception,  to  no- 
tice the  contention  that  the  case  should  be  tried  de  novo  in 
this  court  ui)on  the  record  before  us.  As  a  general  rule, 
it  is  the  settled  practice  of  this  court  to  enter  a  new  judg- 
ment, or  to  direct  a  new  judgment  in  the  district 
court,  when  a  judgment  of  that  court  in  an  action 
in  equity  is  reversed  on  appeal.  But  an  exception 
to   that   practice   is   no   less   well   settled   in   cases   in 


tion  might  require,  altliougli  the  district  court  had  made 
no  finding  upon  an  issue  deemed  by  this  court  to  he  con- 
trolling. This  was  held  in  Sanely  v.  Crapenhoft,  1  Neb. 
[Unof.],  8,  i)5  N.  W.  Kep.,  352.  The  statute  was  not  in- 
tended to  confer  any  new  power  upon  this  court  dop  to 
require  it  to  adopt  any  new  or  different  procedure  with 
respect  to  the  judgment  to  be  entered  on  appeal.  It  was 
intended  to  meet  a  course  of  decision  which  had  sprung 
up  of  recent  years,  in  which  the  court  had  announced  that 
tiudings  of  fact  upon  conflicting  evidence  would  not  be 
reviewed,  and  that,  whenever  there  was  any  evidence  in 
support-Tff  a  finding  of  fact,  such  finding  would  be  affirmed 
on  appeal,  the  court  doing  no  more  than  to  ascertain  that 
it  had  some  support  in  the  record.  Where  no  findings 
have  been  made,  the  case  does  not  come  within  the  mis- 
chief sought  to  be  reached  by  the  statute  and  is  not  within 
the  scope  of  the  language  used.  Uence  it  becomes  a  ques- 
tion for  this  court,  in  the  exercise  of  its  discretion,  to 
determine  whether  the  ends  of  justice  will  be  subserved 
beiit  by  a  final  judgment  upon  the  evidence  before  it  in  the 
record  or  by  remanding  the  cause  for  findings  upon  fuller 
and  more  detailed  evidence  on  a  further  and  more  satis- 
factoi-y  trial.  In  the  record  in  the  case  at  bar,  there  is 
much  to  suggest  that  counsel  misapprehended  the  legal 
principles  involved  and  that  on  another  trial  there  would 
be  further  evidence  material  to  the  accounting  which  is 
not  before  us.  As  pointed  out  in  Faulkner  v.  Sims,  supra, 
the  court  ■which  sees  and  hears  the  witnesses  is  much  bet- 
ter able  to  reach  a  satisfactory  conclusion  than  one  which 
has  before  it  only  a  written  record  of  their  testimony. 
The  principles  of  law  having  been  settled,  it  is  not  un- 
likely that  a  determination  of  the  issues  of  fact  involved 
in  the  accounting  upon  a  further  trial  would  be  satis 
factory  to  both  partie.s,  and  that  the  cause  would  not  again 
come  to  tlds  court.  Should  it  come  here  once  more,  if  the 
statute  rcqiiires  us  to  pass  jipon  the  issues  of  fact  or  some 
(if  them  d-e  iioro,  nevertbeless  it  does  not  require  ns  to  do 
BO  without  the  assistance  of  full  and  detailed  findings  of 
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son  Hartoon.  The  contritct  sought  to  be  enforced  is  alleged 
to  haye  been  made  between  the  plaintiff  and  Hartson.  The 
plaintiff's  testimony^  and  that  of  his  witnesses,  in  regard 
to  the  transaction,  if  true,  clearly  establishes  that  prior 
to  the  signing  of  the  alleged  contract,  and  in  the  negotia- 
tions leading  up  thereto,  the  defendant  Hartson  told  the 
plaintiff  that  the  title  to  the  land  was  in  the  name  of  the 
defendant  George  M.  Smith  but  that  Smith  did  not  have 
a  dollar  in  the  land,  that  he  had  put  the  title  in  Smith 
under  circumstances  and  for  purposes  that  clearly  es- 
tablish the  transfer  as  a  voluntary  and  fraudulent  con- 
veyance of  the  property  to  Smith  in  trust  for  Hartson.  If 
this  be  true,  Hartson  had  no  interest  in  the  land  that  he 
could  enforce  in  any  court  of  law  or  equity;  neither  had 
he  any  interest  that  he  could  convey  to  the  plaintiff  (a 
mere  volunteer  with  full  knowledge  of  the  fraudulent  char- 
acter of  the  alleged  trust  under  which  he  claimed  the  de- 
fendant Smith  held  the  title)  and  thus  empower  the  plain- 
tiff to  enforce  the  trust. 

The  plaintiff  still  insists  that  the  evidence  establishes 
the  above  stated  condition  of  fact  and  that  the  same 
entitles  him  to  the  relief  sought  It  requires  neither  ar- 
gument nor  citation  to  make  the  statement  that  he  can  not 
prevail  under  such  circumstances,  and  because  of  the 
above  facts,  satisfactory  to  this  court  and  the  bar  of  the 
state. 

There  is  another  reason  why  the  plaintiff  can  not  pre- 
vail while  basing  his  right  ujyon  the  alleged  written  con- 
tract between  him  and  Hartson.  The  evidence  entirely 
fails  to  show  that  the  contract  or  writing  was  ever  de- 
livered to  the  plaintiff ;  it  never  came  into  his  possession ; 
was  signed  in  the  presence  of,  and  left  with,  a  Mr.  Bright 
of  O'Neill,  and  the  plaintiff  expressly  and  particularly 
insists  and  swears  that  Bright  was  never  his  agent  for  any 
purpose,  or  in  any  manner,  but  that  he  was  the  agent 
of  Hartson. 

It  is  reasonably  certain  from  the  wording  of  the  con- 
tract and  the  evidence  produced,  that  other  things  were 
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torily  shown,  and  it  must  also  appear  that  such  acts  were 
done  with  reference  to,  and  in  pursuance  of,  the  contract. 

''Continued  possession  by  a  tenant  is  not  such  a  part 
performance  of  a  verbal  contract  for  the  purchase  of  land 
as  to  take  the  case  out  of  the  statute  of  frauds.  Possession, 
to  have  such  an  effect^  must  be  clearly  shown  to  refer  to, 
and  result  from,  the  contract  and  not  the  lease. 

"The  above  rule,  held  to  apply  when  the  alleged  vendee 
was  occupying  the  land  as  a  former  owner." 

This  proposition  is  too  thoroughly  well  settled  by  ad- 
judications in  this  and  other  states,  to  need  further  cita- 
tion in  support  thereof. 

The  plaintiff  can  not  then  prevail  in  this  action  because 
of  any  such  verbal  contract  if  made. 

The  bill  of  exceptions  in  this  case  is  very  voluminous 
and  no  good  purpose  would  be  subserved  by  a  detailed  re- 
view of  the  evidence.  We  will  say,  however,  that  it  appears 
that  the  defendant  Hartson,  who  had  at  one  time  been 
wealthy,  had  last  nearly  all  of  his  property ;  that  he  was 
getting  old ;  that  he  had  at  one  time  been  in  an  insane  asy- 
lum; and  from  his  examination  on  the  witness  stand,  we 
are  satisfied  that  his  mind  was  somewhat  shattered,  and 
that  the  plaintiff  is  not  entitled  to  a  reversal  of  the  case 
because  of  anything  strange  or  inconsistent  in  the  testi- 
mony of  the  defendant  Hartson;  and  that  Hartson's  evi- 
dence does  not  help  plaintiff  make  his  case. 

We  are  satisfied  that  the  findings  and  judgment  of  the 
trial  court  are  right,  and  upon  an  examination  of  the 
plaintiff^s  evidence  alone,  would  have  felt  compelled  to 
make  the  same  decision.  The  plaintiff  has  failed  to  prove 
a  case  justifying  a  judgment  in  his  favor. 

Affibmbd. 


Holmes  t.  Colambla  Nat-  Bank. 
xa  agreement  made  between  the  admlnlstratrlz  and  those  clt^m- 
Ing  under  the  contract  of  the  decedent  It  vaa  attempted  to  change 
said  contract  so  that  the  east  Instead  of  the  north  twenty  acres 
of  the  forty-acre  tract  was  to  be  conveyed  by  the  estate,  the  weal 
ten  acres  of  the  north  twenty  being  retained  by  tbe  estate  aud 
Bold  for  its  benefit.  A  sum  of  money  exceeding  (350,  paid  by  the 
administratrix  on  a  contract  made  by  the  decedent  In  bis  ilte- 
time,  was  returned  to  her  by  tboee  claiming  the  benefit  of  the 
decedent's  contract  to  convey  in  consideration  of  her  agreement 
to  convey  the  east  twenty  acres  of  the  tract  The  heir  has  bad 
the  benefit  of  this  money  and  of  the  west  ten  acres  above  referred 
to  and  should  not  be  given  the  ten  acres  wrongfully  Included  In 
the  decree  of  the  district  court  until  he  oCers  to  do  equity  by 
refunding  the  amount  of  such  benefit. 

Appeal  from  the  district  court  for  Lancaster  connty. 
Tried  below  before  Fbost,  J.    Reversed  upon  conditions. 

A.  O.  Greenlee  and  Field  d  Andrews,  for  appellant 

George  W.  Holmes  was  not  named  as  a  party  to  the 
suit  in  tbe  district  court  for  Lancaster  county  in  1892.  To 
make  an  infant  a  party  to  a  suit,  be  must  be  named  as  a 
party,  and  Bei*ved  with  notice.  It  ia  not  sufficient  to  mate 
iiis  guardian  a  party.  Tucker  v.  Bean,  65  Me.,  352;  Story, 
Equity  Pleading  [lOtb  ed.],  section  70,  note;  10  Am.  & 
Eng.  Ency.  Law  [let  ed.],  686,  687,  689;  Hughes  v.  Homel, 
33  Neb.,  703;  Bprugue  v.  Haines,  4  S.  W.  Rep.  [Tex.], 
371;  Freeman,  Void  Judicial  Sales  [4th  ed.],  section  17. 

Judgment  without  jurisdiction  in  strict  compliance  with 
the  statute  as  to  minors,  is  Toid,  even  if  a  guardian  ad 
litem  be  appointed.  Freeman,  Void  Judicial  Sales  [4th 
ed.],  section  16;  Clark  v.  Thompson,  47  111.,  25. 

A  notice  directed  to  the  minor,  unless  the  suit  was  pend- 
ing against  him  at  the  time,  would  not  give  the  court 
jurisdiction  over  him.  Freeman,  Judgments  [4th  ed.], 
section  126 ;  South  Bend  Ohillcd  Plow  Co.  v.  Manahan,  62 
Mich.,  143.  Appearance  by  a  general  guardian  is  void. 
Gibson  V.  Chouteau,  39  Mo.,  536. 

The  filing  of  an  answer  by  a  guardian  ad  litem,  when 
the  infant  has  not  been  served,  is  not  an  appearance  by 
tiie  infant.  Ingersoll  v.  Mangam.  84  N.  T.,  622;  HcItm 
V.  Cfiadboume,  45  Wis.,  60 ;  Brovm  v.  Doicninfj,  20  Atl. 
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133,  34  Atl.  Hep.,  286;  Dawkins  v.  Dawkina,  104  N.  Car., 
301. 

E.  E.  Brown,  also  contra. 

That  George  W.  Holmes  was  a  party  defendant  in  the 
action  to  sell  the  real  estate  is  shown  hoth  hy  the  pro- 
ceedings and  the  decree  itself.  The  eervice  then  can  only 
he  regarded  as  irregular  and  the  decree  can  not  he  at- 
tacked collaterally. 

Infants  are  bound  by  proceedings  to  sell  real  estate, 
though  they  are  not  nominally  made  parties  to  the  pro- 
ceedings. Gibson  v.  Boll,  27  111.,  88;  Black,  Judgments 
[2d  ed.],  section  194. 

The  plaintiff  herein  has  nowhere  shown  or  attempted 
to  show  that  he  has  a  defense  against  the  cause  of  action 
set  out  in  the  petition,  upon  which  the  decree  now  sought 
to  be  set  aside  was  rendered,  at  least  no  conscionable  de- 
fense. Black,  Judgments  [2d  ed.],  section  193;  Pilger  v. 
Torrence,  42  Neb.,  903;  Hughes  v.  Housel,  33  Neb.,  703; 
Manfull  V.  Graham,  55  Neb.,  645;  Bankers  Life  Ins.  Go. 
.V.  Robbins,  53  Neb.,  44;  Freeman,  Judgments  [4th  ed.], 
section  513. 

DUFPIB,  0. 

In  the  year  1890  P.  P.  Roose  and  others  organized  a  cor- 
poration known  as  the  "Normal  University  Building  As- 
sociation." Its  object  was  to  erect  buildings  and  maintain 
a  school  near  the  city  of  Lincoln  to  he  known  as  "The 
Lincoln  Normal  University."  These  buildings  were  to 
he  erected  on  the  southeast  quarter  of  section  32,  town- 
ship 10,  range  7  east,  in  Lancaster  county,  Nebraska.  W, 
W.  Holmes,  who  owned  160  acres  of  land,  being  the  north- 
east quarter  of  said  section  32,  appears  to  have  been 
greatly  interested  in  the  enterprise,  subscribed  for  seven 
thousand  shares  of  the  capital  stock  thereof,  and,  to- 
gether with  other  owners  of  real  estate  in  that  vicinity, 
contracted  to  convey  to  the  corporation  by  way  of  dona- 
tion when  the  buildings  were  erected  twenty  acres  of  land 
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ate  a  Normal  University  where  the  Lincoln  Normal  Uni- 
Tersity  is  now  located,  and  in  order  to  bring  about  such 
Location,  maintenance  and  locating,  it  is  necessary  to  do 
the  following  things: 

"Ist.  To  erect  a  bailding  which  shall  cost,  including 
heating  apparatus,  not  less  than  f75,000. 

"2d.  To  equip  said  building  at  an  estimated  cost  of 
flO,000. 

"3d.  To  erect  an  electric  light  plant  to  cost  not  less  • 
than  $2,500. 

"4th.  To  erect  a  power  house  to  cost  not  leaa  than 
$1,000. 

"5th.  To  erect  a  dining  hall  at  an  estimated  cost  of 
$10,000. 

"We  propose  to  J.  H.  McClay  and  E.  R.  Sizcr,  if  they 
will  erect  said  buildings,  including  heating  apparatus, 
equip  the  same,  erect  said  electric  plant  and  power  house 
as  above  provided,  and  if  F.  F.  Roose  will  erect  said  din- 
ing hall, 

"Now,  therefore,  in  consideration  of  one  dollar,  the  re- 
ceipt whereof  is  hereby  acknowledged,  and  the  further  con- 
sideration that  said  J.  H.  McClay  and  E.  R.  Sizer  shall 
do  the  things  as  above  set  forth,  and  the  said  Roose  shall 
erect  said  dining  hall,  as  above  provided,  and  provided 
further  that  said  Normal  University  shall  he  opened  on 
or  before  September  6,  1892,  by  said  Roose,  and  provided 
further  that  said  university  shall  be  maintained  and 
operated  by  said  Roose,  his  heirs  or  assigns,  for  a  period 
of  ten  years  from  September  6,  1892,  ami  provided  further 
that  said  McOlay  and  Sizer,  their  heirs  or  assigns,  shall 
own  and  hold  the  campus  and  said  buildings,  equipment, 
electi'ict  light  plant  and  x)ower  house,  until  the  expiration 
of  said  ten  years,  when  said  property  shall  become  the 
property  of  said  Roose,  his  heirs  or  assigns;  provided  said 
university  shall  have  been  operatM  as  aforesaid ;  I  hereby 
agree  to  and  with  said  J.  H.  McClay  and  E.  R.  Sizer,  and 
their  heirs  and  assigns,  to  convey  to  them  or  their  assigns, 
by  general  warranty  deed,  free  and  clear  of  all  iucum- 
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by  said  Roose  of  the  things  herein  to  be  done  and  per- 
formed by  him. 

"This  contract  is  executed  by  me  in-  dnplicate  and  is 
binding  on  my  iieirs,  executors,  administrators  and 
aasigns. 

"Witness  my  hand  this  29th  day  of  January,  1892. 

"Emma  H.  Holmes, 
"j.  h.  mookhtt. 

"Attest: 
"W.  H.  Stubblbfibld. 

"February  12,  1892.    Above  proposition  accepted, 

"SiZBE  &  McClay." 

It  will  be  noticed  that  the  twenty  acres  described  in 
this  agreement  to  be  conveyed  to  McClay  and  Sizer  ia  the 
east  half  of  the  forty-acre  tract  out  of  which  W.  W.  Holmes 
agreed  to  donate  the  north  tweaty  acres.  In  this  connec- 
tion it  might  be  noted  that  W.  W.  Holmes,  after  his  con- 
tract to  donate  twenty  acres  to  the  university  association, 
entered  into  a  contract  with  J.  H.  Mockett  by  which  he 
agreed  to  sell  and  convey  to  Mockett  an  undivided  one- 
fourth  interest  in  all  the  lands  owned  by  him  in  the  north- 
east quarter  of  said  section  32,  except  the  twenty  acres 
donated  to  the  university,  and  we  presume  it  was  because 
of  his  interest  in  the  south  ten  acres  of  the  land  obtained 
under  this  contract  that  Mockett  joined  in  the  proposition 
to  McCiay  and  Sizer.  McClay  and  Sizer  completed  the 
buildings  in  the  manner  prescribed  in  the  Holmes-Mockett 
proposition  and  had  them  ready  for  occupancy  about  Sep- 
(oniTicr  1.  I>^!i2.  nnil  ii  sclimd  was  cnndnctfd  in  Siiid  Iniild- 
iii;;s  iiiilil  liicir  lii.-striiction  by  fire  sonu-Hiiie  in  l>i'C(-niber, 
18ilS.  Arur  tlip  ctmiiiletion  of  the  buildings  McOliiy  and 
Sizer  tnllcd  ti|inn  Mrs.  Ilolmos  for  a  deed  of  the  twenty 
iicn-a  dcsii'llii^d  in  her  prnposition  and  as  she  was  willing 
to  cfiiivcv  Imt  unable  to  do  so  without  an  order  of  the 
Iinijior  fiiui'l.  proceedings  were  instituted  in  Ihe  district 
court  of  Liincaster  county  for  the  purpose  of  obtaining  B 
ilocrfo  authorizing  licr  to  convey  said  land.  The  petition 
in  that  rase  is  entitled  as  follows:    "Emma  H.  Holmes, 
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appointmeDt  as  administratrix,  paid  f350  on  said  stock 
subscription  wliieh,  together  witli  interest  thereon,  was 
refunded  to  her  by  Sizer  and  McClay  and  of  which  the 
estate  of  W.  W.  Holmes  and  the  plaintiff  have  had  the 
benefit;  that  prior  to  his  death  W.  W.  Holmes  had  joined 
in  the  execution  of  a  note  with  other  parties  to  the  Bank 
of  Crete  for  the  sum  of  f3,000;  that  Sizer  and  McOIay 
had  paid  this  note  under  their  agreement  wiUi  Mrs. 
Holmes,  of  which  plaintiff  and  the  estate  of  which  he  is 
the  sole  heir  has  had  the  benefit,  and  that  Holmee'a  sub- 
scription for  $7,000  of  the  capital  stock  of  the  university 
has  been  released  to  the  benefit  and  advantage  of  the  es- 
tate, and  that  the  plaintiff  has  not  tendered  or  offered  to 
refund  to  the  defendants  the  amount  so  paid  and  has  no 
standing  in  a  court  of  equity  to  demand  the  relief  which 
he  is  seeking.  They  also  make  their  answer  a  cross-peti- 
tion and  demand  equitable  relief  if  the  court  should  find 
against  their  title  to  the  land  in  controversy.  Upon  the 
hearing  a  decree  was  entered  dismissing  the  plaintifF's  pe- 
tition and  he  has  taken  an  appeal  to  this  court. 

The  action  brought  by  Mrs.  Holmes  as  administratrix 
was  intended  undoubtedly  to  comply  with  section  335a 
of  chapter  23  of  the  Compiled  Statutes  of  1901  [Annotated 
Statutes,  section  5185].  That  statute,  among  other  things, 
provides:  "And  the  heirs  at  law,  devisees  or  other  legal 
representatives  of  the  deceased  vendor,  when  not  plain- 
tiffs, must  be  made  defendants  in  the  action."  That 
George  W.  Holmes  was  an  heir  of  the  estate  of  W.  W. 
Holmes  is  not  in  controversy,  and  that  he  was  not  made 
a  party  to  that  action  is  apjxirent  from  the  record.  As  to 
him,  we  think  the  court  had  no  jurisdiction  to  enter  a 
decree  which  could  in  any  wise  affect  his  interest.  It  is 
true  that  a  guardian  ad  litem  was  appoiuted  for  him  by 
the  court  but  the  f^reat  weight  of  authority  is  to  the  effect 
that  infant  dofoudauls  must  be  properly  seiTed  with  pro- 
cess and  that  until  this  is  done  the  court  has  no  jurisdic- 
tion over  thfin  and  the  appointment  of  a  guardian  ad 
litem  is  absolutely  void.      [See  cases  referred  to  in  10 
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service  which  the  cowrt  before  whom  the  case  waa  pending 
examined  and  hold  Niiflicient  and  that  under  these  circum- 
stances the  judgment  entered  in  the  case  is  not  void  how- 
ever defective  or  irregular  the  service  may  he. 

No  one  will  dispute  that  such  is  the  law  if  service  was 
in  fact  atteiitpttnl  on  George  W.  Holmes,  and  many  cases 
might  be  cited  in  support  of  the  rule  contended  for  and 
which  is  aptlj  stated  ])y  Judge  Dillcm  in  Isaacs  &  Ash  v. 
Price,  2  Dill.  [U.  S.],  317,  as  follows: 

"A  distinction  is  to  Ite  made  between  a  case  where  there 
is  no  service  whatever,  and  one  which  is  simply  defective 
or  irregular.  In  the  first  case  the  court  acquires  no  juris- 
diction aud  its  judgment  is  void;  in  the  other  case  if  the 
court  to  which  the  process  is  returnable  adjudges  the  serv- 
ice to  be  sufficient  and  renders  judgment  therein,  such 
judj;iiieiit  is  not  void,  but  only  subject  to  be  set  aside  by 
the  court  which  gaie  it,  upon  seasonable  and  proper  ap- 
plication, or  reversed  upon  appeal," 

The  same  principle  was  approved  by  this  court  in 
Oandy  v.  Jolly,  Siran,  Dew  d  Hardin,  35  Neb.,  711;  but 
the  facts  here  shown  do  not  bring  this  case  within  the  prin- 
ciple of  the  rule  above  stated,  the  reason  being  that  there 
was  no  service  of  any  kind  attempted  on  George  W. 
Holmes,  the  minor,  or  such  at  least  is  the  presumption 
which  must  obtain.  Where  the  record  in  a  case  fails  to 
'show  on  whom  the  summons  or  notice  was  served,  do  pre- 
sumption can  obtain  that  it  was  served  on  any  except  such 
as  were  made  parties  defendant  to  the  action,  or,  more 
properly  stated,  tlie  presumption  is  that  none  but  parties 
made  defendants  in  the  case  were  served. 

It  is  said  that  Hu-  linding  of  tlie  court  that  "due  and 
legal  notice  of  (lie  jxnulency  of  the  petition  and  the  pro- 
ceedings herein  luive  been  given  to  all  parties  interested 
herein  and  in  said  estate''  overcomes  this  presumption. 
We  can  not  agi'ee  thnt  such  is  the  case.  If  the  recital  in  the 
decr«>  ivas  speiific  and  stated  as  a  fact  that  George  W. 
Holiiu's  litiil  Iii't'u  served  with  tlie  notice,  we  concede  that 
only  by  the  most  direct  and  positive  proof  could  the  (act 
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the  estate  and  the  plaintiff  as  sole  heir  of  the  estate  has 
had  the  benefit  of  its  value.  In  this  condition  of  affairs 
he  has  come  to  this  court  asking  it  to  quiet  title  to  land 
possessed  by  the  defendants  and  which  was  taken  either 
knowinglj  or  through  mistake  in  lieu  thereof.  It  further 
appears  to  our  entire  satisfaction  that  $350  were  paid  by 
the  Normal  University  Association  upon  the  stock  sub- 
scription of  W.  W.  Holmes  by  the  administratrix  of  his 
estate  and  that  Sizer  and  McGIay  have  returned  this 
amount,  together  with  interest  thereon  and  of  which  pre- 
sumably the  estate  got  tlie  beuetiL  One  of  tlie  best  known 
of  equity  maxims  is  that  "he  who  seeks  equity  must  do 
equity,"  and  the  books  are  full  of  reiK>rted  cases  in  which 
the  courts  have  enforced  the  rule.  It  is  true  t)iat  the  de- 
fendants in  this  case  can  not  have  the  affirmative  relief 
prayed' in  their  cross-bill  for  the  reason  that  the  statute 
of  limitations  which  binds  a  court  of  equity  as  well  as  a 
court  of  law  has  put  it  beyond  the  power  of  the  court  to 
give  them  any  aflBrmative  relief  in  the  way  of  ordering  a 
conveyance  by  the  plaintiff  of  the  ten  aci-es  last  above  de- 
scribed, if  he  still  owns  the  same  or  a  return  of  the  money 
paid  by  McClay  and  Sizcr  to  the  administratrix  of  the 
estate  by  way  of  return  of  stock  subscription  paid.  But, 
as  is  well  stated  by  Pomeroy  in  liis  Equity  Jurisprudence, 
section  386 : 

The  maxim  referred  to  "requires  the  plaintiff  to  do 
*eqnity.'  According  to  its  true  meaning,  therefore,  the 
terms  imposed  upon  tlie  plaintiff,  as  the  condition  of  his 
obtaJDing  relief,  must  consist  of  the  awarding  or  secur- 
ing to  the  defendant  something  to  which  he  is  justly  en- 
titled by  the  principles  and  doctrines  of  equity,  although 
not  perhaps  by  those  of  the  common  law — something  over 
which  he  has  a  distinctively  equitable  right.  In  many 
cases,  this  right  or  relief  thus  secured  to  or  obtained  by 
■  the  defendant,  under  the  operation  of  the  rule,  might  be 
recovered  by  him,  if  he  as  plaintiff,  the  parties  being  re- 
versed, had  instituted  a  suit  in  equity  for  that  purpose. 
But  this  is  not  indispensable,  nor  is  it  even  always  pos- 
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and  for  which'  these  other  lands  were  attempted  to  be 
exchanged. 

Relating  to  the  note  of  $3,000  due  the  Crete  National 
Bank  signed  by  Mrs.  Holmes  and  others,  which  McClaj 
and  Sizer  claim  to  have  paid  and  discharged  under  their 
agreement  with  Mrs.  Holmes  of  date  February  2, 1891,  the 
evidence  is  very  unsatisfactory.  It  may  be  and  it  is  prob- 
ably the  most  reasonable  theory  arising  from  the  facta  in 
evidence,  that  W.  W.  Holmes  in  his  lifetime  signed  with 
others  a  note  for  that  amount  to  the  Crete  Kadonal  Bank 
and  that  this  note  was  renewed  after  his  death,  Mrs. 
Holmes  signing  it  in  place  of  her  deceased  husband.  The 
evidence  is  not,  however,  sufficiently  plain  and  direct  to 
either  require  or  authorize  us  to  hold  that  such  was  the 
case.  The  books  of  the  Crete  National  Bank  would  cei^ 
tainly  show  the  origin  of  the  note,  by  whom  originall; 
signed,  and  any  renewals  thereof  up  to  the  date  of  its  pay- 
ment, and  it  was  the  duty  of  the  defendants  if  they  de- 
fflred  to  establish  the  liability  of  the  Holmes  estate  for 
the  amount  of  the  note  or  any  portion  thereof  to  have  pro- 
duced to  the  court  evidence  of  a  satisfactory  character  of 
the  real  facts  in  the  case.  Neither  do  we  Uiink  that  Mc- 
Clay  and  Sizer  can  claim  anything  from  their  agreement, 
to  release  Mrs.  Holmes  and  the  Holmes  estate  from  lia- 
bility for  the  stock  subscription  of  seven  thousand  dollara 

Their  own  testimony  shows  that  in  carrying  out  the 
work  which  the  association  had  abandoned  they  were  not 
acting  as  a  corporation  and  never  contemplated  issuing 
stock  to  any  of  those  who  had  subscribed  for  stock  in  the 
Normal  association.  They  certainly  could  not  claim  any- 
thing for  thoniseh'pR  from  the  stock  subscription  made  by 
Holmes  without  delivering  the  stock  subscribed  for,  It 
is  probiibly  tnie  that  Holmes  or  his  estate  after  his  death, 
would  be  liiiblc  on  his  stock  subscription  to  creditors  of 
the  corporation,  if  any  there  were,  after  its  assets  were  ex- 
hausteil,  but  no  such  conditions  are  shown  by  the  evidence. 

We  hold,  thcrpfopp,  under  the  facta  established,  that 
the  plaintiff,  before  be  can  have  the  relief  prayed  in  his 
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AIiIENATION.    See  Homestead,  2. 

AJCENSMEKTS.    See  PLEA.Dmo,  1,  2,  7,  S.    Replbtin,  6. 

ANHEALS.    See  Retleviv,  2. 

Damage  By:  PLEAumo:  Taxation  of  Doas:  Statutes.  In 
an  action  based  on  tlie  provisions  of  section  18,  article  1  of 
chapter  4  of  the  Complied  Slatiites  [Annotated  StatutcB, 
Bectlon  3219],  againet  a  county  to  recover  damages  alleged 
to  have  been  sustained  by  reason  ot  the  toes  of  sheep  killed 
by  dogs,  the  plaintiff  must  allege  Chat  the  county  board,  by 
resolution  spread  at  large  upon  the  records  of  Its  proceed- 
ings, imposed  the  proper  tax,  and  provided  the  manner  and 
conditions  of  payment  to  persons  making  claims  against  the 
fund  created  thereby.    McCuUougn  v.  Colfax  County 543 

APPEAL  AND  ERROR.  See  Contempt.  Costeacts,  1.  Codrts, 
1-3.  Evidence,  11.  Exceptions,  Bill  or.  Issues.  1,  2.  Jus- 
tices OF  THE  Peace,  1..  Hobtoaoes,  11.  r-pBBSHiEAS. 
Tr.iAi,  23,  21. 

1.  AJislgrnmentB  as  to  Motion  for  New  Trial:  Pleaduio.  A 
Judgment  will  not  be  reversed  for  errors  which  are  required 
to  be  assigned  on  a  motion  tor  a  new  trial,  unless  It  is 
alleged  In  the  petition  In  error  and  shown  by  the  record 
that  tho  court  erred  In  overruling  such  motion.     Coxe  Broi. 

A  Co.  V.  Omaha  Coal,  Coke  and  Lime  Co 412 

2.  Assignments  as  to  Uotion  for  New  Trial:  PLEADtna: 
Pbacticb.  Where  defendant  challenges  the  court's  atten- 
tion to  such  defect  in  the  petition  In  error.  In  his  brief,  and 
•rally  on  the  hearing,  the  above  rule  wilt  be  strictly  ad- 
hered to.    Coxe  Bros.  <t  Co.  v.  Omaha  Coal,  Coke  ond  Lime 

Oo 412 

3.  Assignments:  Evidence.  Assignments  of  error  on  account 
of  receiving  and  rejecting  evidence,  although  too  general  to 
require  cons!  de ratio d.  examined,  and  held  not  to  contain 
reversible  error.     Parlcina  v.  Missouri  P.  R.  Co 1 

4.  AsstgnmentB:  Exceptions,  Bill  of,  kvo  Rulino  or  Motion 
FOR  New  Tbial  Wantikq.  A  plaintiff  who  has  been  de- 
feated upon  a  trial  Id  the  court  below  by  a  general  finding 
of  issues  of  fact,  upon  petition,  answer  and  reply.  In  favor 
of  his  adversary,  and  who  prosecutes  error  without  having 
preserved  the  pvidence  In  a  bill  of  exceplEons,  and  without 
having  obtained  a  rullnf;  upon  a  motion  for  a  new  trial,  can 
assign  but  one  eroiiDd  of  error  in  this  court,  viz:  that  the 
answer  does  not  siale  farts  coDstituting  a  defense  to  the 
pfiiltton.     Rewiis  v.  McCloud 729 

6.  Assignments:  FiiiMiLiiUR.  AsaiEiuncTits  of  error  held  with- 
out merit  and  frlvoloiiB.    Iduores  v.  Jones 319 
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16.  EvldeiLCft  Conflicting.  Where,  In  an  action  before 
of  the  peace,  the  evidence  waq  conflicting  and  1 
be  said  that  hla  Judgment  waa  clearlj'  wrong,  th( 
the  district  court,  on  a  proceeding  In  error,  sustal 
judgment,  will  be  affirmed.    Bullard  v.  Lauffhlin., 

U,  Xrldcnce  Conflicting;  Cbiuinai,  Law.  Where  th 
on  which  a  verdict  Is  based,  in  a  misdemeanor  ca 
tlictlng,  and  it  appears  that  the  cause  was  submit 
Jnnr  under  proper  tnatructlons,  such  verdict  will 
aside  unless  we  can  say  that  it  is  clearly  wro 
ton  V.  State 

17.  IiVldenoe  Conflicting:  Qutetinq  Tfilb.  A  findl 
fllctlng  evidence  will  be  adhered  to  on  appeal,  un 
wrong.  Faulkner  v.  Bim»,  —  Neb.,  — ,  94  N.  W 
Burton  V.  O'Connor 

18.  Evidence  on  Appeal.  On  appeal  to  this  court 
gulahed  from  proceedings  In  error,  evidence  excl 
trial  court  will  not  be  considered.    Outhrie  v.  Gi 

19.  Evidence;     Ruunos  on  Adhissioh,     Hullnge  i 
.  court   in   the   admlBBlon   and   exclusion    of   tei 

amined,  and  Add,  Hot  error.    Fidelity  Jfutuol  1 
V.  Lowe 

20.  Evidence  Sufficient:  Fbesuuptiorb.  In  a  trial 
where  the  finding  la  based  upon  sufficient  comi 
it  will  be  presumed  that  immaterial  evideuo 
garded,  Dewey  v.  Mlgire,  37  Neb.,  6.  Arabic 
V.  Biveru 

2L  Evidence  Supports  Plndings:  Aooount.  Wh( 
tlou  for  an  accounting,  questions  of  fact  only  i 
and  the  trial  court's  findings  are  supported  by 
the  decree  will  not  be  disturbed.    Batlach  v.  'K 

22.  Exceptions,  Bill  of:  Authentication.  A  doc 
panying  a  transcript  will  be  disregarded  un 
cated  by  the  certificate  of  the  clerin  of  the  < 
Tillaoe  Of  BoUtein  v.  Klein 

23.  Exceptions,   Bill  of:     Contents:      Eviqekce 

Is  a  bill  oF  exceptions  coutaintng  all  the  evlde 
will  not  review  the  flndings  of  (act  In  th< 
Emery  v.  Hanna 

21.  Exceptions,  Bill  of;  PirLUBB  TO  Pilb:  Fa 
after  issue  Joined,  there  has  been  a  trlid  > 
recites  that  the  plaintiff  introduced  all  his  < 
the  trial  court  found  to  be  iusiilllclent  and 
action,  the  judgment  will  not  be  reviewed  t 
the  absence  of  a  bill  of  exceptions,  attbouEE^ 
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that  In  the  opinion  of  tlie  trial  Judge  tlie  petition  does  taot 
Btate  (acts  sufficient  to  constitute  a  cause  of  action.    M<y 

Cowan  V.  Totaw 870 

26.  ZxceptioiiH,  Bill  of,  Wautliiff:  Eftect:  FixADina.  On  an 
appeal  from  a  decree  of  tlie  district  court  where  there  Is  no 
bill  of  exceptions  preserved  and  the  record  contains  nothing 
but  the  clerk's  transcript,  we  are  only  required  to  examine 
the  record  far  enough  to  ascertain  whether  or  not  the  plead- 
ings are  sufficient  to  sustain  the  decree.    Orove  v.  Dineen. .  722 

26.  Exceptions,  Bill  of,  Wanting;  Bmcr:  PLKuiino.  In  the 
absence  of  a  bill  ot  exceptions  It  the  petition  or  pleading  on 
which  the  decree  Is  predicated  contains  sufficient  statements 
of  a  cause,  and  a  proper  prajer  for  the  relief  thereby  af- 
forded, questions  which  neceaaltat^  a  reference  to  the  bill  of 
exceptions  will  not  be  considered  and.  an  affirmance  ot  the 
decree  Is  proper.    Orove  v.  Dineen 722 

27.  BxceptionB,  Bill  of,  Wanting:  PBESuHprioNa.  Where  bill 
of  exceptions  is  absent,  the  general  presumption  exists  that 
every  proceeding  essential  to  the  legality  and  validity  of  the 
Judgment  was  validly  taken.  And  where  on  any  contingency 
supposable  in  the  state  of  the  record,  the  decision  below 
might  have  been  valid,  such  contingency  will  be  so  pre- 
sumed.   Orove  V.  Dineen 722 

28.  Bxceptions,  Bill  ot.  Wanting:  Ruuna  Based  on  Evidence. 
The  action  of  the  district  court  in  overruling  a  motion  to 
dismiss  an  appeal  for  failure  by  the  appellant  to  tile  a 
transcript  in  time  will  not  he  reversed  where  it  appears  that 
such  ruling  was  based  on  evidence  and  the  evidence  has 
not  been  preserved  and  presented  to  tfale  court  by  a  bill  of 
exceptions.    Bagadom  v.  Wagoner 713 

29.  rindings:  Disputed  Questions  of  Fact.  The  findings  ot 
a  trial  court  upon  disputed  questions  of  fact  will  not  be 
disturbed  it  sustained  by  sufficient  competent  evidence. 
Day  A  Freea  iMmber  Oo.  v.  Biaibv 164 

30.  Zuatructlona  Botused.  It  is  not  error  to  refuse  an  instruo- 
Uon  requested  when  Instructions  already  given  substantially 
cover  the  same  ground.    Morgan  v.  Stone US 

SI.  Instruotlons :  Rulings  is  Qivinu  and  RErcsiNO.  Rulings 
of  the  trial  court  in  the  Rlvine  and  refusal  of  Instructtona 
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not  be  considered.    U,  P.  Steam  Baking  Co,  v,  Omaha  Street 
R,  Co 396 

33.  Instructions:  Waiver  of  Esbor.  Error  of  the  trial  court  in 
the  submission  of  an  issue  is  waived  if  the  party  complain- 
ing, by  a  requested  instruction,  which  was  refused,  asked 
to  have  the  same  Issue  submitted.     Farmer  $  Mutual  In%, 

Co,  V.  Cole 180 

34.  Issues  Changed  on  Appeal:  Tbansobift,  What  Must  Con- 
tain. Alleged  e/rors  by  reason  of  change  of  issues  on  ap- 
peal from  the  county  court  will  not  be  reviewed  unless  the 
transcript  shows  that  there  was  a  Judgment  in  and  iM[>peal 
from  that  court  and  sets  forth  the  pleadings  therein.  Wal- 
ton V,  Campbell^  51  Neb.,  788.  Kummer  v,  DuJmque  Tur- 
bine  and  Roller  Mills  Co 347 

35.  Issues  in  Appellate  Court.  Pleadings  in  the  county  a&d 
district  courts  examined,  and  held  not  to  present  different 
issues.    Estate  of  Bennett  v.  Taylor 800 

36.  Jurisdiction:  Affidavits  Pbeskbvsd  in  Bux.  of  Exceptions. 
Affidavits  filed  In  support  of  objections  to  Jurisdiction  over 
the  person,  to  be  available  in  proceedings  in  error,  must  be 
preserved  by  bill  of  exceptions.    Qretch  v,  Maxfleld 256 

37.  New  Trial,  Motion  for:  Failueb  to  File.  Where  no  mo- 
tion for  a  new  trial  is  filed  in  the  court  below,  the  action 
Of  the  trial  Judge  in  admitting  and  excluding  evidence  will 
not  be  reviewed  by  this  court.    Saling  v.  Estate  of  Saling. , ,  507 

38.  New  Trial,  Motion  for:  Necessity  for.  Alleged  errors  of  a 
trial  court  in  the  admission  and  exclusion  of  testimony  can 
only  be  reviewed  in  this  court  when  they  have  first  been 
called  to  the  attention  of  the  trial  court  by  a  motion  for  a 
new  trial.    State  v,  Alstadt 211 

39.  New  Trial,  Motion  for:  Vacation  of  Obdeb  of  Confirma- 
tion. In  order  to  obtain  a  review  of  the  ruling  of  the  trial 
court  in  overruling  a  motion  to  vacate  an  order  of  confirma- 
tion, it  is  not  necessary  that  a  motion  for  a  new  trial  alleg- 
ing such  ruling  as  error  be  first  addressed  to  the  trial  court, 
and  a  ruling  had  thereon.    Linton  v,  Cathers 641 

40.  New  Trial:  Motion  fob.  Wanting:  Findings.  On  a  com- 
plaint in  this  court,  that  a  decree  is  contrary  to  law,  the 
question  as  to  whether  or  not  it  is  supported  by  the  findings 
of  fact  in  the  lower  court  may  be  examined  on  error  in  the 
absence  of  a  motion  for  a  new  trial,  but  the  decree  will  not 
be  set  aside  unless  the  findings  as  a  whole  show  it  clearly 
wrong.    Bemis  v.  McCloud 731 

41.  Pleading:  Motion  to  Make  Mobb  Sfegifio:  Pbejudiob. 
Where  the  ruling  of  the  trial  court  upon  a  motion  to  re- 
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peal,  but  must  be  presented  by  petition  in  error.    Day  dt 
Frees  Lum1>er  Co.  o.  Bixby 164 

49.  Trial:  Cross-Kxamtnation.  Where  misconduct  of  counsel 
is  not  charged,  error  can  not  be  predicated  upon  the  mere 
asking  of  a  question  upon  cross-examination,  to  which  no 
answer  is  made  by  the  witness,  although  objection  is  made 
to  the  question  and  by  the  court  overruled.  Farmers  Jlfi^ 
tiMiJ  Ins.  Co.  V.  Cole 130 

60.  Trial  Without  Jury:  Infekeitgbs  of  Fact.  Inferences  of 
fact  drawn  by  a  trial  court  without  a  Jury,  will  not  be  dis- 
turbed by  this  court  unless  clearly  wrong.  Stacker  v.  Cod- 
dington    229 

61.  Verdict  Wrong.  Where  a  verdict  is  clearly  and  manifestly 
wrong  it  will  be  set  aside  on  error.    Jackson  v,  McNatt. ...    65 

62.  "Waiver  of  Error.    A  party  can  not  be  heard  to  complain  in 

the  appellate  court  of  an  error  which  he  has  been  instru- 
mental in  bringing  about   Farmers  Mutual  Ins,  Co,  v.  Cole.  •  130 

APFEABANCB. 

Jurisdiction:  Objections  Specific.  A  person  appearing  spe- 
cially, for  the  purpose  of  making  objections,  must  point 
out  specifically  the  defects  upon  which  he  relies.  Following 
Broion  v.  Goodyear,  29  Neb.,  376.    Oretch  v.  Maxfield 266 

APFBAISAL.    See  Attachment,  12.    Mobtgages,  3-20. 

APFBOFBIATION.    See  Highways,  5. 

ASSESSMENTS.    See  Insurance,  6.    Taxation,  1,  2,  8,  17. 

ASSIGNMENTS.     See  Appeal  and  Bbbob,  1-10.     Conversion,  1. 
Jxtdoment,  1.    Mechanic's  Liens,  6. 

Croupons  Asslgfned  to  Third  Farty:  Effect  on  Mortgao& 
The  detaching  of  interest  coupons  from  a  bond  by  the  owner 
thereof  and  transferring  them  to  a  third  party,  operates  as 
ati  assignment  pro  tanto  of  the  mortgage  which  secures  the 
entire  debt  New  England  Loan  d  Trust  Co,  v.  Robinson, 
66  Neb.,  60,  76  N.  W.  Rep.,  416,  followed  and  approved. 
Curtiss  V.  McOune  483 

ATTACHMENT.    See  Appeal  and  Error,  11.    Taxation,  16. 

1.  Action  on  Bond:  Alterations:  Findings:  E<vidbnob 
Sufficient.  Evidence  held  to  sustain  thd  finding  that  the 
alterations  were  made  by  the  purported  signers  before  d^ 
livery.    Waller  v,  Deranleau 4fT 

2.  Action  on  Bond:  Evidence:  Adhissibiutt  of  Undertak- 
ing. An  attachment  undertaking  in  the  body  of  which  d^ 
fendants'  names  appear  as  obligators  is  admissible  in  evi- 
dence although  at  the  bottom  appears  the  name  of  a  bank- 
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Ings  of  the  trial  court  will  not  be  disturbed  unless  clearly 
against  the  weight  of  the  evidence.  Fremont  Brewing  Co. 
V.   Pekarek    531 

10.  Dissolution  of  Prior:  Effect  on  Subsequent:  Contribu- 
tion. First  Nat,  Bank  of  Pawnee  City  v.  Wishard 577 

11.  Evidence  Sufficient.  Evidence  examined,  and  held  sufficient 
to  sustain  the  finding  and  order  of  the  trial  court.    Werner 

V.   Linsenmeyer    372 

Fremont  Brewing  Co.  v.  Pekarek 531 

12.  Levy:  Requisite.s:  Appbaisal.  A  levy  of  attachment  by 
leaving  at  the  attached  premises  a  copy  of  the  writ  with  a 
tenant  and  then  going  half  a  mile  and  getting  one  appraiser, 
and  then  going  three-quarters  of  a  mile  farther  to  get  an- 
other, and  then  telling  them  that  a  levy  had  been  made  on 
the  lands  in  question  and  swearing  them  and  making  the 
appraisement,  does  not  comply  with  section  205  of  the 
Code,  nor  make  a  valid  levy,  it  not  appearing  that  the  levy 
itself  was  in  the  presence  of  any  witness.  Citizens  Stdte 
Bank  of  Wood  River  v.  Porter 73 

13.  Process:  Sebvice  by  Publication:  Affidavit  Sufficient. 
Affidavit  for  publication  of  summons  against  a  non-resident 
defendant  examined,  and  held  sufficient  Barnes  v.  Boston 
Investment   Co 349 

14.  Process:  Service  bt  Publication:  Jurisdiction:  Suffi- 
ciency OF  Affidavit.  An  objection  that  the  court  has  not 
obtained  jurisdiction  of  the  person  of  the  defendant  does 
not  present  the  question  of  the  sufficiency  of  an  affidavit  for 
publication  of  the  summons  In  an  action  of  attachment 
Barnes  v.  Boston  Investment  Co 349 

15.  Vacation  of  Carder  of  Confirmation:  Evidence  Insufficient. 
Evidence  examined,  and  held  insuffieient  to  sustain  a  ruling 
of  the  trial  court  on  a  motion  to  vacate  an  order  of  con- 
firmation.   Linton  v.  Cathers. 641 

16.  Wrongful:  Evidence  Sufficient.  Evidence  held  sufficient 
to  sustain  a  finding  that  the  attachment  was  wrongfully 
issued.    Waller  v.  Deranleau 497 

AITTOBNEY  AND  CLIENT.    See  Judgment,  15,  16. 

BANXBT7PTGY.    See  Fbaudulent  Conveyances,  1. 

BANKS  AND  BANKING.    See  Trusts,  1. 

Mortgages:  Purchase  of  Decree  by  National  Bank:  Specu- 
lation: Injunction.  Smith  v.  First  National  Bank  of 
Chadron^  45  Neb.,  444,  followed.  Buchanan  v.  Saunders 
County  Nat.  Bank , « 410 
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XQUITT.  See  Chattel  Uobtoaobs,  i.  Contkacts,  7.  Fuudoueht 
CONTETANCES,  10.  Inbubajtce.  10^3.  JnDOMEnT,  17. 
"Adequate  ReiAed?  At  Law":  Injurotion.  The  term  "ade- 
quate remedr  at  law"  means  a  remedy  which  is  plain  and 
complete  and  as  practical  and  efficient  to  the  ends  of  Justice 
and  its  prompt  admloistratioa  as  the  remedy  in  equity, 
EepUnger  v.  Woolsey 2S2 

ESTOPPEL.    See  Coubtb,  2.    MoaTOAOES,  24,  26,  43,  43.    Huricipai. 

CoBFORATioKS,  11.   Trial,  87. 
XVIDENCE. 

Conflicting.  See  Appeal  and  Bbbdk,  1&-17.  Astaohueht,  9. 
Deeds,  2.    Eabemedib,  1.    Trial,  15. 

OeneraL  See  Appeal  and  Erbob,  3,  IS,  19,  21,  23,  28,  47.  At- 
TACHUBNT,  2,  4,  6.  Bills  and  Notes,  3.  Contraots,  2.  4,  6, 
9, 11,  12.  C^DrroRS'  Suit.  Criminal  Law,  1,  2.  Deeds,  1. 
DciEonvEa.  EUbrhents,  2,  Ejectment,  4.  Bxcbptions, 
Bill  or.  Forcible  Entri  and  Detainer,  1.  Fraud,  7. 
FaAUDULENT  Conveyances,  3.  Qaminq,  2,  Judouent,  2,  4, 
10.  Malicious  Prosecution,  4,  G.  Mortuaqeb,  1,  11,  36. 
Neoliqencb,  1,  3.  New  Trial,  3.  Pabti  Walm,  2.  Pijiao- 
iHQ,  11.  Principal  and  Aoent,  G.  Quietiro  Titlz,  2.  Rail- 
BOADS,  2.  Replevin,  2.  SAiaa,  1-4.  Taxation,  17.  Trial, 
2,  5,  8, 12-14,  lG-19,  35,  38,  41.    Trusts,  1.    Usubt. 

lusnfflcient.  See  Attachvent,  15.  Bills  and  Notes,  4. 
Breach  or  Marriage  Prouisb,  1.  PRAUDUijeNT  Convey- 
ances, 6,  11.  Hiohwatb,  7.  Insubanob,  1.  Municipal 
Corporations,  2.  Principal  and  Aunt,  6.  Strett  Rail- 
BOADB,  1,  2. 

Sufficient.  See  Account,  Action  on.  Appeal  and  Erbob,  11,  20. 
Attachment,  1,  11,  16.  Babtarut,  1.  Bilu  and  Notbs,  1. 
CoNVEBsioN,  3.    Crops,  2.    Ejectment,  1.    Fraud,  2.    Fbaud- 

UI£NT  CONTEYAirCES,    4,   10.      HOMESTEAD,   7.      INSURANCE,   12. 

IiioENBES,  2,  3..  Malicious  Pbosecution,  1-3,  7.  Mechanics' 
Liens,  7,  9.  Mortoaoes,  7,  18,  S?,  28,  37,  44.  Principal  and 
Aobnt,  2.  QuirriNo  Title,  1.  Railboads,  3.  5.  Replevin, 
4.  Shebdys  and  Constables,  2.  teleqraphs  and  Tele- 
phones.   Tbesfasb.    Tbial,  9,  10,  43. 

1.  Aljfteiice  Of  Deed:  iNTndDtJC-fios  or  Rewbo.  The  record  of 
a  tieod  may  lio  sliown  wftlioiit  iiiqiiiry  as  to  the  original 
whenever  the  eviikQce  as  a  whole  Talrly  indicates  that  the 
origmal  <s  not  In  the  posBCslon  or  under  the  control  of  Uie 
party  offering  such  proof.    SlaunchficlA  v.  Jeatler 847 

2.  Account  Book  of  Decedent:  Chauuis  be  Him:  Admissibil- 
iTi;    Pbg.iudice.    The  admission  In  evidence  of  a  booh  show- 

''  log  an  account  between  a  decedent  and  one  who  has  Sled  a 
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daim  agaiiuit  his  estate,  is.  not  prejudicial  error  where  all 
the  items  which  the  court  allowed  the  Jury  to  consider  are 
charges  made  by  the  decedent  against  the  claimant,  even 
though  the  foundation  for  the  admission  of  such  book  as  a 
book  of  account  has  not  been  properly  laid.  Estate  of  Ben^ 
nett  V.  Taylor 800 

8.  Ambiguous  Acts:  IinxNT.  Where  a  person's  acts  are  am- 
biguous, and  the  effect  thereof  depends  upon  the  intuition 
with  which  they  were  done,  he  may  testify  as  to  his  reason 
for  doing  them.  McCormick  Harvesting  Machine  Oo.  v> 
Hiatt 587 

i.  Obndusiye:  Submission  of  Fact  to  Juby.  Where  a  material 
f^t  is  conclusively  established  by  the  evidence,  it  is  not 
error  to  omit  or  refuse  to  submit  such  tajct  to  the  Jury. 
Jeasen  v.  Donahue 838 

6.  Declarations  of  Decedent:  AoMissiBiLrrT  Against  Claim- 
ant. Declarations  in  his  own  favor  made  by  a  decedent  in 
his  will  are  not  admissible  in  favor  of  his  estato  against  a 
party  filing  a  claim  against  the  estate.  Estate  of  Bennett 
V.  Taylor 800 

6.  Expert  Testimony  Trom  Von-Bzpert  Witness:  Admissi- 
BiLmr.  IMdence  examined,  and  held  that  an  objection  to 
a  question  put  to  a  non-expert  witness  on  a  trial  before  a 
Justice  of  the  peace,  which  clearly  called  for  his  conclusion 
or  opinion  and  not  a  statement  of  fact,  was  properly  sus- 
tained.   Bullard  v.  Laughlin - 607 

7.  Presumptions:  Laws  of  Fobxiqn  States.  It  is  presumed 
that  the  laws  of  another  stato  are  the  same  as  our  own  in 
absence  of  proof  to  the  contrary.    Staunchfield  v,  J  cutter, . .  847 

8.  Prima  P^cie:  Bills  and  Notes:  Pboduction  at  Trial:  Pay- 
ment: Replevin.  In  an  action  in  replevin  by  a  mortgagee^ 
the  production  at  the  trial,  from  the  possession  of  the  plain- 
tiff, of  the  notes  evidencing  the  debt  and  payable  to  him,  is 
prima  fade  evidence  that  they  have  not  been  paid.    Heagney 

V.  Case  Threshing  Machine  Oo 763 

9.  Production  of:  Ck)NTBAcrra.  The  particular  place  where 
witness  put  an  executed  contract  after  settlement  with  re- 
gard to  it  is  immaterial  where  all  the  essential  facts  as  to 
it  and  its  custody  are  in  evidence  and  undisputed.  Arabian 
Horse  Co,  v.  Bivens 828 

10.  Becord  of  Deed:  When  Pbimast:  Statutes.  Where  the 
record  of  a  deed  is  primary  evidence,  by  virtue  of  section  18, 
dhaptor  73,  Compiled  Statutes  [Annotated  Statutes,  section 
10218],  the  rule  that  there  are  no  degrees  of  secondary  evi- 
dence does  not  apply.    Staunchfield  V.  Jeutter 847 
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person  la  obtained  to  a  promlsBory  note,  which  he  la  unable 
to  read,  by  false  and  fraudulent  repreaentationa,  whereby  he 
iB  induced  to  believe  that  he  la  merely  algnlng  a  receipt, 
the  note  can  not  be  enforced,  even  la  the  handa  of  a  bona 
fide  holder,  where  it  appears  that  the  maker  was  without 
any  fault  or  negligence  In  signing  the  ioBtrument  Shenan- 
doah Na(.  Bank  v.  Oravatte 591 

FHATTDS,  STATUTE  OF.    See  Vendor  and  Pubcsasbr. 

Parol  Acceptance  of  Written  Offer:  Bboeebs.  Parol  accept- 
ance of  an  oHer  in  writing  doe^  not  constitute  a  contract 
In  writing  eubacrlbed  by  both  rarties  within  the  purview 
of  section  74,  chapter  73,  Compiled  St&tutes  [Annotated 
Statutes,  section  10258J.    Spence  v.  Apley 35!) 

FBAUSTTLENT    OONVETANCES.      See    Contbacts,    8,    II,    12. 

HOMEHTEAD,   6. 

1.  Bankruptcy:  Preference  Within  Foub  Months:  Statutes. 
In  an  action  by  a  troatee  In  bankruptcy  to  recover,  under 
section  60  of  the  bankrupt  law,  the  amount  of  a  preference 
given  within  four  months  of  the  filing  of  a  petition  in 
bankruptcy,  held  error  to  instruct  the  Jury  that  it  is  sufDclent 
to  prove  that  the  defeiudant  had  reasonable  cause  to  be- 
lieve the  bankrupt  was  Insolvent  "or  that  It  was  acquainted 
with  facts  as  to  the  condition  of  said  company  that  would 
lead  to  a  reaaonabte  doubt  of  its  Bolvency,"  Farmers  rf 
Mechanics  Banic  of  Havelock  v.  Wilson 606 

2.  Consideration.  A  deed  for  (300,  by  one  much  Involved 
fl  nan  daily,  to  hi  a  brother-in-law  of  property  worth  ad- 
mittedly J1,000,  and  probably  more,  which  the  latter  con- 
veys the  following  day  to  the  grantor's  wife  In  considera- 
tion ol  $250,  is  not  for  a  sufficient  valuable  consideration 
as  against  the  grantor's  creditors.     Omaha  Brewing  Ass'n 

V.    Zeller 198 

3.  ConslderatioD:  Humbasd  and  Wife:  Evidbnci:.  Evidence 
examined,  and  held  to  show  that  the  consideration  for  the 
conveyance  of  a  certain  city  lot  moved  from  the  husband 
and  that  the  title  thereto  was  taken  in  the  name  of  the 
wife,  for  the  purpose  of  placing  It  beyond  the  reach  of  the 
creditors  of  the  former,  and  of  hindering  and  delaying  them 
In    (he    ■■olle'lion    of    their    debts.      Kearney    County    Hanic 

V.  ituUcnty 73S 

4.  Consideration:  Usm-iB  Inkluknl'b:  Evioence  Srrf'H'iENT. 
Evidence  contained  In  the  bill  of  exceptions  examined  and 
held,  tiiat  tlie  conBTderatioji  for  the  conveyanoe  soiiRhl  (n  lie 
set  Bfilde  for  fraud  and  undue  inlluence,  was  a-leqnale. 
Tichy  V.  Simiceh &9i 


ntAUDUIiKOT  KEPBESEirEATIOir&     See  FUDS,  7,  8,     Lahs- 
LCMD  AITD  Tenabt. 

TBEEHOIiDSES.    See  MoBTQAon,  8,  8. 
aAnrmn, 

L  Tag<n:  CoHTuon:  Noncx  or  RtrnvuTioir.  It  Is  not 
Beceesuy  tliat  a  defendant,  who  asserts  that  tbe  contract 
sued  on  la  a  wagering  contract  and  nnenforceable  as  such, 
tire  notice  to  the  other  partr  ol  hla  Intention  to  repudiate 
the  contiact.    Merrill  v.  Garver 830 

f.  Wagers:  EnDOffx  of  Pubosas^b  Abojis  to  Hahdix  OaAin. 
On  an  Issue  whether  a  contract  for  the  purchase  of  20,000 
bushels  of  wheat  was  a  wagering  contract,  erldence  that 
the  alleged  purchaser  was  not  a  miller  or  dealer  In  gn^n  and 
had  no  use  for  or  means  of  handling  the  grain  purported 
to  be  purchased,  that  he  was  au  ^ectrical  engineer  ot 
small  means,  and  that  the  alleged  seller  had  resson  to  know 
that  he  bad  no  property  or  means  to  enable  him  to  meet  tbe 
purchase  price  of  such  an  amount  of  grain,  or  »aj  reasonable 
proportlcu  thereof,  is  admissible.    Merria  v.  Oarver 830 

CHTASAITTT.    See  Bnxa  urn  Notes,  S.    HoBiOAaEs,  44. 

HIOHWATS.    See  Coddtibs,  1.    Eabkuxitts,  1.  2. 

L  Colisent  Boad:  FaocKEoinoa  of  Boabd.  Proceedings  ot  the 
county  board  of  county  commissioners  ^uunlned,  and  hebl 
iBsnfflclent  to  establish  a  coceent  road.    Horn  v.  WiJIianuon,  763 

2.  Damages:  Action  fob:  Defense;  Buihbnt  IXikaik.  Tbe 
fact  that  the  perBOS  who  owned  the  land  when  the  resoln* 
tlon  was  adopted,  asked  leave  to  present  a  claim  for  dam- 
ages, which  request  was  refused  by  the  board,  and  an  at- 
tempted appeal  from  such  refusal  has  been  dismissed,  ~ia 
no  defense  to  an  action,  by  the  owner  of  the  land  at  the 
time  the  road  was  actually  opened,  to  recover  bis  danages 
therefor.    Hogsott  v.  Harlan  Count]/ 310 

t.  Damages:  Exumn  Domain:  CoHSTirunoif.  Section  21 
of  article  1  of  tbe  constitution  provides  that  private  property 
call  not  be  taken  or  damaged  for  public  use  without  just 
compeuBation.  Therefore  a  landowner  can  not  be  required 
to  surrender  bU  land  for  a  public  road  until  his  damages 
are  Qrst  ascertained,  and  either  paid  or  proper  provision 
made  for  their  payment    Bogtett  v.  Harlan  County 310 

4.  Damages:  WaiH  Aocaus:  Bhutknt  Dohain.  Damages 
for  lands  appropriated  for  a  highway  accrue  at  the  date  of 
the  condemnation  proceedings,  without  r^ard  to  the  time 
when  the  road  Is  actually  opened.  Pollowing  Earlan  Countjf 
V.  Hogsclt,  60  Neb,,  362.     Huysutl  v.  Harlan  Gounln M9 
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18.  MemlMrshlp  Daring  Negotiations:  A<7ra  ow  Aoemt:  Lu- 
BDJTT  OY  FsiNciPAi..  The  holder  of  a  certificate  ot  Insurance 
In  a  mutual  Insurance  company  under  the  act  of  1S91,  while 
In  legal  theory  he  Is  a  member  of  the  company,  does  not 
become  such  until  the  policy  la  Issued;  but  during  tUe 
negotiations  for  Insurance,  the  agent  of  a  mutual  companjr 
stands  upon  the  same  basts  as  the  agent  of  a  stock  com- 
pany, and  his  acts  are  equally  binding  upon  his  principal. 
Fidelity  Mataal  Fire  ln».  Oo.  v.  Lowe 159 

19.  Principal  and  Agent:  Patment  to  Agent:  Cakcbix&tion 
07  Policy.  Where  a  policy  Is  issued  and  sent  to  a  soliciting 
agent  who  has  only  limited  power  to  bind  the  company,  to 
be  delivered  by  him  to  the  insured,  and  is  accompanied  by 
a  statement  of  the  amount  due  as  the  advance  aaseesment 
or  premium,  which  Is  not  remitted,  the  company  may  cancel 
the  policy,  after  due  notice  of  the  tact  of  non-payment  and 
of  Its  intention  to  do  so  has  been  given  to  the  agent  and 
the  assured,  notwithstanding  such  agent,  without  Its  knowl- 
edge, may  have  money  In  his  hands  belonging  to  the  assured 
out  of  which  he  had  agreed  to  pay  the  premium,  ater- 
chants  d  Manufacturers  Mutual  Ins.  Co.  v.  Baker 384 

20.  Statutes:  Constitutionality.  Section  4S,  chapter  43,  Com- 
piled Statutes,  1899  lAnnotated  Statutes,  section  6476],  Is 
constitutional.  Farmers  d  Merchants  Insurance  Co.  v.  DoJ>- 
ney,  62  Neb.,  213,  86  N.  W.  Rep,,  1070,  adhered  to.  Farmers 
Mutaal  Ins.  Co.  v.  Cole 130 

21*  Statutes;.  Constitutionautt:  Contbacts.  Section  45, 
chapter  43,  Compiled  Statutes,  1S99  [Annotated  Statutes,  sec- 
tion 6476],  Is  constitutional  and  valid.  Lancanshire  Insur- 
ance Co.  V.  Biish,  60  Neb.,  116.    Lansing  v.  Commercial  XJnion 

Assurance  Co.,  Limited 140 

niTEirr.    see  Easements,  2.    Evidence,  3.    Fbaud,  6.    Frauddlbnt 
Conveyances,  13.    Homestead,  1.    Libel  Ann  Slahoeb,  2. 
UTCBBX^-     See  Bills  and  Notes,  6.     Mobivages,  65.     Pabti- 
Tion,  4. 

INTOXICATING  LIQUORS.   See  Criminat.  Law,  1.  3.  uerEcnvEs. 

1.  Mandamus  to  Compel  Hearing:  Record  examined,  and  held 
to  show  no  error,  and  that  the  writ  of  mandamus  was  rightly 
graniod  by  the  district  court.     Moorcs  v.  State 781 

2.  Hem ons trance :  Fokm:  Fjuko:  Statutes.  A  protest  ad- 
dressed fo  a  board  empowered  to  grant  saloon  licenses  was 
sent  by  mail,  and  received  prior  to  any  action  granting  the 
license  protPHted  against.  The  board  took  cognlzAoce  ot 
the  same  and  ordered  It  preserved  in  the  flies  of  Its  office. 
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necessary  to  support  It  a^  tietween  the  parties  to  It.    CM- 

gem  State  Bank  of  Wooii  Biver  v.  Porter 73 

G.  Execution  in  Dlstrlt^  Court  on  Appeal:  Claims  AOAtNST 
Estate.  The  JudBment  ol  a  district  court,  entered  on  an 
appeal  taken  from  the  county  court  In  the  matter  of  a  claim 
flied  against,  (he  estate  of  a  decedentj  should  not  award  the 
Issuance  of  an  execution  to  satisfy  the  judgment.  Estate 
of  Bennett  v.  Taylor SO 

6.  Handate:  Preei-mptionb  ah  to  District  Coubt.  On  a  show- 
ing or  time  and  opportunity  to  do  so  the  preeumptlon  ob- 
tains that  a  dlElrlct  court  has  performed  its  duty  in  entering 
such  judgment  as  is  required  by  the  tenns  of  a  mandate  from 
this  court.    Abbott  V.  Lane 629 

7.  Uiatake  in  Rendering:  Coixater.\l  Attack,  Where  a  court 
has  power  to  grant  the  relief  sought  in  a  proper  eSBe,  a  mis- 
take In  doing  bo.  in  an  improper  but  similar  case,  will  not 
render  the  entire  proceedings  void  and  subject  the  judg- 
ment to  a  collateral  attack.     Fergus  v.  Oagnon 25 

g.  Uodified.  Third  and  fourth  paragraphs  of  the  syllabus  In 
former  opinion  modified.    Bauer  d.  Taylor 701,  710 

9.  Not  on  UeritB.  A  judgment  which  disposes  of  a  con- 
troversy otherwise  than  uiKin  the  merits  is  not  available 
on  a  plea  of  res  judicata.     Walsh  v.  Walsh 683 

10.  Bes  Judicata:  Collatebai.  Attack;  EviDENrK  Impeachiso: 
BjEtTMt.NT.  The  court  having  jurisdiction  of  the  parties  and 
the  subject-matter  in  a  former  action,  the  judgment  therein 
is  conclusive  and  is  not  subject  to  collateral  attack  when 
introduced  In  another  proceeding  Involving  the  same  mat- 
ters between  the  same  parties,  and  evidence  offered  tor  the 
purpose  of  Impeaching  its  validity  was  properly  excluded. 
Miles   V.  Ballaittine 171 

11.  Bee  Judicata:  IiNstbui-tio.v  ApraovED:  Ejectuknt.  Held, 
That  an  instruction  by  which  the  jury  were  told  that  the 
judgment  In  a  former  suit,  which  was  introduced  in  evi- 
dence, was  binding  upon  the  plaintiffs,  and  was  a  bar  to  their 
prosecution  of  this  suit,  was  properly  given.  UiJes  v. 
Ballanline  171 

12.  Res  Judicata:  Paetiks  and  Subject-Matteb  Ipkstical, 
Where  the  claim  or  demand  Involved  in  a  suit  Is  Identical 
with  the  claim  or  demand  in  s  former  action,  and  the 
parlies  to  iMJth  suits  are  practically  the  same,  the  judgment 
in  the  former  action  constitutes  an  absolute  bar  to  the  pros- 
ecution of  the  latter.    Miles  v.  Ballantine 171 

13.  Bes  Judicata;  Question  DiBEcn.r  Ikvoivkd.  A  judgment 
of  a  court  of  competent  Jurisdiction  upon  a  question  directly 
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neceaaarlly  against  public  policy  where  Uie  whole  trana- 
actlon  was  -not  inienrted  to,  and  did  not  In  tact,  have  the 
effect  to  chllt  bidding,  and  was  known  to  the  officers  oon- 

ducttng  the  leasing.     Stale  v.   Fottmer 

JUBISDICTTIOH.      See   Appeal   and   Ekboh.   36.   46.     Appurarob. 

■  Attachment,  8,  14.     Chattki,  Mobtqaoeb,   2.     Counties, 

1.     CoDKTB,  1.  2,  4,  6.     Infants,  1,  2.     Jostices  or  tb« 

Peace,  2.    Mobtqases,  22,  30.    Pleadinq,  8,    Taxatiok,  2. 

JUBT.     See  Appeal  aito  Ebbob,    SO.     Dauaqks.     Tbiai.   29.  3S. 

Challenge    for   Cause:      Pbiob    Serticb   Within'    Two   Teabb: 

Tbial.      It   Ib   Bufficlent   canse   of   challenEe   to   any   person 

called  as  a  Juror  In   the  district  court  that  be  has  been 

summoned  and  served  aa  a  Juror  In  that  court  at  any  term 

held  within  two  years  prior  to  the  lime  of  such  challenge. 

The  statute  giving  the  right  ot  challenge  was  particularly 

aimed  at  what  are  known  as  professional  Jurymen.     Figg 

V.    Dnnatioo < 

JUSTICES  OF  THU  PEACE. 

1.  Appeal  and  Error:  Filiso  Trabbcript:  Disutssal.  An 
appeal  from  a  Judgment  of  a  justice  ot  the  peace  will  not 
be  dismissed  for  the  reason  that  the  appellant  failed  to 
Die  a  transcript  within  thirty  days  from  the  date  ot  the 
Judgment  where  sucli  failure  did  not  occur  through  the 
fault  or  neglect  of  the  appellant.  Conlinentat  Bvildtng  d 
Loan  Ag»'n  v.  Mill»,  44  Neb.,  136.    Eagaflom  v.  V/agoner. . .  ' 

2.  Jurisdiction:  Pabtieb  in  Dipfebekt  Coui^ties:  Joinder  Col- 
litsivb;  SinHiio.-Ts:  Judomest.  Where  there  la  a  collusive 
Joinder  of  defendants  in  an  action  before  a  Justice  ot  the 
peace  for  the  sole  purpose  ot  bringing  a  suit  against  a 
poraon  in  a  county  where  he  does  not  reside,  a  aiimmoiiB 
Issued  In  such  action  to  another  county  tor  the  purpose  ot 
bringing  in  a  defendant  residing  therein  is  void,  and  eon- 
fere  no  Jurisdiction  on  the  court  to  render  a  detanli  Judg- 
ment against  such  a  defendant.    Stro\obridoe  f.  UiUer '■ 

3.  Preliminary  Examination:  Record  Con<t,iisive:  Babtardt: 
STATtTTEa.  In  a  proceeding  under  chapter  37.  Complied 
Statutes,  the  record  of  the  justice  of  the  peac«  before  whom 
the  preliminary  e:faRiinatIon  waa  had,  showing  that  the 
examination  was  regularly  had  and  completed.  Is  conclusive 
upon  the  question,    Morgan  u.  Stone 

LACHES.     See  PnocESS.  2. 

LANDLOBD    AND    TENANT.     See    Foscmut    Entxt    ARD    D» 

TAJNEK.  2, 

Bent,  Action  for:  Damages  RECotJPEp  fob  FBAun.  A  leasee 
who  baa  been  Induced  by  the  fraudulent  representationa  ol 
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the  lessor  (o  enter  Into  &  lease,  mar.  In  an  action  by  tbe 
landlord  for  rent,  recoup  the  amount  of  the  damagea  Buf- 
fered by  him  by  reaaon  of  the  fraud.    Bauer  v.  Taylor 701 

I.AST  CLEAB  CHANCE.    See  Nbolioencb,  4. 

I^W  OF  THE  CASE.'   See  Taxation,  14. 

UBEL  AND  SLANDER.     See  Damaqes. 

1.  Instructions  Approved.  Instructions  In  an  action  for 
slander  examined  and  ajiproved.     Wkiting  v.  Carpenter. 342 

2.  Intent.  It  ia  not  ncceasary  in  such  an  action  to  show  that 
the  wordB  complained  of  were  littered  with  the  Intent  lo 
Injure  and  defajne  plaintiff.     Whiting  v.  Carpenter 343 

XICENSES. 

1.  Dwty  of  LicenBor  to  Licensee:  Damaoeh;  Peiwonal  In- 
JuaiEs.  Where  one  enters  upoli  the  premises  of  another  with 
his  consent  but  without  an  invitation  and  not  in  the  dis- 
charge of  any  public  or  private  duty,  he  Is  a.  bare  llcenKee 
and  the  occupier  of  the  premiaes  owes  no  duty  to  blm  aa 
long  aa  no  wanton  or  willful  injury  is  Inflicted  upon  him 
by  the  licensor  or  his  servants.  Chealey  v.  Rocheford  if 
Gould    75B 

2.  Paraonal  Injuries:  Bvide.ncb  SumfiEKT.  Plttlntiff's  evi- 
dence examined,  and  held  to  show  that  bo  was  at  the  time 
of  the  Injury  complained  of  a  bare  licensee  on  defendant's 
preraiaea.     Cheslty  v.  lioctieford  c6  Gould 768 

3.  Personal  Injuries:  Evidencr  Sitfflcibnt.  Evidence  ex- 
amined, and  A  eld  to  sustain  the  former  conclusion  that 
plaJntlft  was  a  bare  llcenaee  on  the  premises  wliere  he 
was  injured,  who  took  the  risk  of  them  as  he  found  them. 
Chealey  v.  Rocheford  A  Oould 777 

LIENS.     See  Chops.  1.     Mo.'liestkaii.  3.  4.     Moktoaoes.  1,  2,  24,  41. 

Pabtition,  2.    SDrEaaEneAS.    Taxation,  1,  IB.    Tbusts,  2. 

LIMITATION   OP  ACTIONS.     See  Fiiakd,   5.     Municipal   Cob- 

rORATIOSa,    1.      PAR-nTlON,   5.      Sul'EBSKnEAS. 

1.  Adverse  Possession:  MEANmo  dp  Statcte.  It  has  tor 
many  years  been  the  eHlablished  doctrine  oC  thla  court  that 
the  statute  of  limitations,  with  reference  lo  real  property, 
la  neither  a  statute  of  presumptions  nor  one  of  repose,  but 
that  the  continued,  exclusive,  open,  notorious  ami  adverse 
poaaeaalon  of  lands  for  the  period  of  limitations  operates,  of 
itself,  aa  a  grant  of  all  adverse  titles  and  interests  to  the 
occupant.     Poilal  v.  Marlln 534 

2.  When  a  Good  Defense.  The  defense  of  the  statute  of  limita- 
tions. If  available  at  the  time  of  the  commencement  of  the 
original  action,  la  a  good  defense.    Strowbridge  v.  Miller...  *49 
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8.  Foreclosnrs:  Appeaisai.:  Gbahteb  of  Deed  as  Fbei!:boli>eb. 
Where  the  return  to  an  order  of  sale  under  foreclosure 
recites  that  the  appraisers  were  freeholders,  the  order  of 
conflrmatlon  will  not  be  reversed  on  appeal  because  one  of 
the  appraisers  is  shown  not  to  have  received  a  deed  for 
his  land.^be  having  purchased  the  same  and,  apparently, 
reatdlng  thereon.    Wheldon  v.  Cornett 421 

It.  7oT«claBure:  AfPRAisAi.:  Objections.  Objections  made  to 
an  appraisement  and  sale  of  real  estate  under  a  decree  of 
forecloBure  examined,  and  held  to  show  no  valid  objections 
to  the  same,    Hartwick  v.  Wood! 103 

10.  Foreclosure:    Appkaisal:    OBJECtiona  Apteb  Saix    Oardner 

V.  Hagennan. S96 

11.  PoroclosurB:  Appraisal:  Objections:  Bvidgroe:  Prbjtj- 
dioe:  ApPbai..  Where  the  evidence  ottered  In  support  of 
the  objectionfi  is  of  such  a  character  aa  to  warrant  a  finding 
that  the  Irregularities  complained  of  were  without  prejudice 
to  the  partj  resisting  confirmation,  an  order  overruling  such 
objections  and  confirming  the  sale  will  not  be  disturbed  on 
appeal.    t7nfi>n  Savings  Bank  v.  Lincoln  Normal  Univer»itv-  ■     70 

18.  Foreclosure:  Appoaisai.:  OKrEcxions,  How  Made.  Objec- 
tions should  be  made  in  such  language  aa  to  indicate  wttli 
reasonable  certainty  the  specific  objections  relied  upon. 
Onion  Savings  Bank  v.  Lincoln  Normal  Universitv 70 

13.  Foreclosure:  Appbaibal:  Objections,  Time  fob.  Murrav  v. 
Romine    t  •     31 

14.  Foreclosure:  Appraisai.:  Objbotions  too  GKitSBAL.  In  the 
sale  of  real  estate,  under  a  decree  ot  foreclosure,  an  objec- 
tion that  the  appraisement  "U  irregular  and  not  in  accord- 
ance with  law,"  is  too  general  to  merit  consideration.    Bird 

V.  McCTtary 183 

IE.  Foreclosure:  Appeaisal:  OsJECTions,  Whbh  Hade.  Objec- 
tions to  the  i^praisement  of  property  to  be  sold  at  Judicial 
sale,  to  be  available,  must  be  made  before  the  sale.  Union 
Baving»  Bank  v.  Lincoln  Normal  Univertitj/ 70 

16.  Foiedoaure:  Appbaisal:  QoAuncAiron  of  Appraisebs: 
Rbckiveb.  The  mere  fact  that  the  two  ^pralsers  have  given 
evidence  on  plalntlH's  behalf  as  to  the  value  of  (he  property 
at  the  trial  of  the  atlion  In  whicli  the  sale  Is  had  and  In  a 
hearing  as  to  the  appaintment  of  a  receiver  for  it,  does  not 
disqualify  Uicm  to  act  as  appraisers.  Adler  A  Bona  Clothing 
Co.  V.  Heltman 557 

17.  ForeclDSure:    AffBAiSAi.:    SAta     Wilson  V.  Keu 348 

18.  FarecloHure:  Ai'I'iiaikai,:  Vauation:  EMoenoe  SOFFiaxm. 
B^vldence  on  the  question  of  the  value  of  the  premlaea  ox- 
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vbere  the  amonnt  of  a  tax  Hen,  which  h&a  not  bees  men- 
tioned or  Included  In  the  decree,  has  been  deducted  from 
the  groes  appraised  value  of  the  propertf  bj  the  appialBera, 
and  the  purchase  is  made  for  less  than  two-thirds  of  the 
gross  appnUsed  value,  upon  the  assumption  that  such  taxes 
are  a  valid  Hen,  the  purchaser  taking  advantage  of  the 
deduction  thereof  vllt  be  presumed  to  have  undertaken  to 
pay  Buch  taxes,  and  will  not  be  heard  to  deny  their  validity 
in  an  equitable  proceeding  seeking  to  enjoin  their  coUectiob. 
Omaha  Bavingt  Bank  v.  Cilv  Of  Omaha 663 

S7.  Poreclosnre:  Deed  Absolute  on  Face:  Evoknix  SmmciEiiT. 
Bvidence  examined,  and  held  sufllclent  to  sustain  the  decree 
of  the  trial  court.    Eckmann  v.  Turner 404 

38.  Foreclosure:  DErrciBHCT:  Covebiube:  Evidknce  SumciEttT, 
Blrldence  examined,  and  held  sufBcient  to  sustain  the  ruling 
of  the  trial  court  denying  the  motion  for  a  deficiency  Judg- 
ment.   Iforrto  V.  Linton GBO 

29.  Poroclosnre :  Deficiency  :  Covertubk  :  Fleadino  :  Bubder 
or  Pboof,  Where  a  deficiency  Judgment  le  sought  against 
a  married  woman,  who  denies  that  the  note  and  mortgage 
npoQ  which  the  Judgment  la  sought  were  executed  by  her 
or  any  one  legally  representing  her,  and  that  she  never 
received  any  consideration  for  the  note,  the  burden  Is  upon 
the  plaintiff  to  show  facta  which  will  create  a  personal  lia- 
bility of  the  defendant    Jforris  v.  Linton 660 

SO.  rorecloBure:  Deficienct:  Rendebed  at  SuBSEqCEitT  Tebh: 
JcBiSDicTioN.  Prior  to  the  passage  of  the  act  of  1897,  relative 
to  Judgments  for  deficiency  In  ac.lona  for  Uie  fw^ciosure  of 
mortgages,  the  court  did  not  lose  Jurisdiction  to  render 
such  a  Judgment  by  failure  to  exercise  It  at  the  term  at 
which  the  sale  of  the  mortg;aged  premises  was  confirmed. 
Saipyer  v.  Bender 804 

81.  Voreolosnre:  Deficienct:  Sci-oft  and  Couktkb-claih: 
Waste.  In  an  action  to  recover  a  deficiency  after  foreclosure 
of  a  mortgage,  the  mortgagor  may  set  up,  by  way  ol  counter- 
claim, damages  ^stained  by  reason  of  waste  committed  by 
the  mortgagee  in  possession.    Btaunch/leld  v.  Jeutter 847 

82.  Foreclosure:  DEFicizRcy:  Statutis:  Cobbtbuotion:  Bleo- 
TiuN  or  liFMEnrFj?.  Section  B4S  of  the  Code  of  Civil  Pro- 
c^diire,  aa  amended  by  the  act  of  1897,  when  taken  in  con- 
nection with  the  TEmaiuder  of  the  title  of  which  It  18  a  part, 
is  a  statute  compelling  an  election  of  remedies  and  Is  Inop- 
erative upon  a  suit  begun  before  it  went  Into  effect  Prov- 
ident Life  <i  Trust  Co.  of  FhiladelpJiia  v.  Bmnner 4S 
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40.  Foreclosure:  For  Part  of  Debt-  Irreoularities:  Correc- 
tion. Error  or  irregularity  in  foreclosing  a  mortgage  as 
to  interest  coupons  only,  subject  to  the  principal  note,  the 
record  showing  that  the  principal  note  was  held  by  the 
plaintiff  and  was  due,  can  be  availed  of  only  in  direct 
proceedings  for  that  purpose.    Nebraska  Loan  d  Trust  Co. 

V.  Haskell 330 

41.  Foreclosure:  For  Part  of  Debt:  Liens.  The  foreclosure 
of  a  mortgage  for  the  interest  only  on  the  principal  debt 
secured  thereby,  where  the  whole  debt,  both  principal  and 
interest,  is  due  and  payable  at  the  time  of  such  foreclosure, 
ordinarily  exhausts  the  lien  of  the  mortgage,  and  is  a  bar 
to  a  second  foreclosure  suit  Nebraska  Loan  d  Trust  Co.  v. 
Domon,  ^ 334 

42.  Foreclosure:  For  Part  of  Debt:  Subject  to  Balance:  Db- 
CREE  AS  Bab  to  Second  Foreclosure:  Estoppel.  But  where 
the  decree  in  such  former  suit  specifically  provides  that 
it  is  subject  to  the  mortgage  lien  for  the  principal  debt,  and 
that  the  sale  shall  be  made  subject  thereto  as  a  first  lien, 
the  parties  to  the  record  are  estopped  to  plead  the  decree 
as  a  bar  to  a  second  foreclosure  to  obtain  the  payment  of 
said  principal  sum.    Nebraska  Loan  d  Trust  Co,  i?.  Domon, .  334 

43.  Foreclosure:  For  Part  of  Debt:  Subject  to  Balance:  Re- 
demption :  Estoppel  to  Complain  of  Irreoula&ity  in  Decree. 
Hence  where  a  decree  foreclosing  a  mortgage  as  to  certain 
coupon  notes  expressly  provided  that  the  amount  due  on 
said  coupon  notes  was  a  lien  subject  to  the  amount  of  the 
principal  note,  then  due,  which  was  a  first  lien,  and  ordered 
la  sale  subject  to  the  first  lien  of  such  principal  note,  and 
the  mortgagor  redeemed  before  sale,  neither  he  nor  a  sub- 
sequent purchaser  of  his  interest  may  question  the  regularity 
of  the  provision  in  the  decree  thereafter  nor  assert  that 
the  decree  operated  to  extinguish  the  entire  lien.  Nebrask4i 
Loan  d  Trust  Co,  v.  Haskell 330 

44.  Foreclosure:  Guaranty:  Evidence  Sufficient.  Evidence 
examined,  and  held  sufiicient  to  support  the  judgment  of  the 
trial  court.     Anderson  v.  Hall 494 

45.  Foreclosure:  Lien  Paid  by  Stbangeb:  Husband  and  Wife: 
Second  Marriage  Void:  Subrogation.  The  property  was 
incumbered  by  a  valid  mortgage  lien;  plaintiff  loaned  S. 
money  with  which  the  lien  was  paid  off  and,  in  good  faith, 
took  a  mortgage  on  the  property  executed  by  S.  and  the 
woman  with  whom  he  was  living,  as  husband  and  wife. 
Heldy  That  plaintiff  has  a  lien  on  the  property  for  the  money 
loaned  and  so  used,  either  by  virtue  of  his  mortgage  or  that 
by  subrogation,  he  has  such  lien  by  virtue  of  the  Hen  so 


mnnciFAij  cobpobations— concluded. 

but  tber  do  not  change  tbe  rule.     Tillage  of  Atkinaon  v. 

Fisher    21 

11.  Taxation:  iNJU^crion:  Deduction  of  Taxes  moH  Pubchase 
Pbicb:  Egtoffel.  That  the  vendee  of  real  estate  deducted 
from  the  agreed  purchass  price  certain  taxes  levied  asalost 
the  property,  would  not  estop  him  from  denying  tbe  validity 
ot  such  taxes  in  an  action  to  restrain  their  collection,  in  tbe 
absence  of  an  agreement,  between  himself  and  his  vendor, 
that  such  amount  should  be  retained  and  applied  on  the 
taxes.    Citj/  of  Omaha  v.  Osantner 62 

ITEOLI0XINCE.     See  Fkaud,  7,  8.     Mohicifai.  Co'sFOHAiiotis,  44. 
Railboass,  6. 

1.  Contributory:  Bvidbnci:  iNSTBUcriOHs:  Pbejodice.  Errone- 
ous inatructions  upon  the  subject  of  contributory  negligence 
are  without  prejudice  if  the  plaintilTs  evidence  does  not  dis- 
close contributory  negligence  and  no  evidence  sufficient  to 
establieb  It  was  adduced  by  the  defendant.  City  of  South 
Omaha  v.  Fennell 427 

2.  Damag'ss:  Raii.boai>s.  The  conclusion  reached  in  tbe  former 
opinion,  Chicago,  B.  &  <}.  R.  Co.  v.  Lillej/,  ante,  page  286, 
93  N.  W.  Rep.,  1012,  adhered  to.     Chicago,  B.  £  Q.  B.  Co. 

V.   lAlley 300 

8.  Inatructioiis  aa  to  Degree:  Etidencb  Soppobts  Fisdisos, 
While  no  degrees  of  negligence  are  recognized  in  this  state 
and  the  use  In  instructing  a  jury  of  the  word  "slight"  to 
characterize  eltber  negligence  or  contributory  negligence  Is 
not  approved,  where  the  finding  of  the  Jury  Is  amply  sup- 
ported by  evidence,  a  Judgment  will  not  be  reversed  ou  ac- 
count of  such  use  of  the  word.    Kitzherfjer  v,  Chicago,  R. 

I.  <i  P.  R.  Co. ■ 324 

4.  "Last  Clear  Chance":  Dauages:  Railboads.  Tbe  rule 
known  aa  the  doctrine  of  the  "last  clear  chance,"  aa  it  has 
been  adopted  in  some  of  our  sister  states,  is  in  conflict  with 
the  law  respecting  contributory  negligence  as  it  has  been 
settled  by  a  long  aeries  ol  decisions  by  this  court,  and  it 
will  not  be  enforced  in  this  state.    Chicago,  B.  d  Q.  R.  Co. 

V.    lAlley ZS6 

G.  When  Question  of  Law  for  Court:  Damaoeb:  Ratlboadb. 
Without  attempting  an  esact  deflnition  of  what  is.  perhaps, 
not  precisely  deflna^le,  it  may  be  said  generally  that  when 
a  person  whose  conduct  Is  being  considered  has  not  been 
called  upon  suddenly  and  unexpectedly  to  choose,  without 
time  for  deliberation,  between  two  or  more  ways  of  escaping 
from  imminent  danger,  and  his  course  is  such  that  its  prob- 
able consequences  may  be  predicted  from  the  common  and 
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FABTinON. 

1.  Acconnttng:  Dim  of  Tbial  Couxr  to  Statk  Aocouwt  Cok- 
oisELT.  When  an  action  In  partition  .InTolvee  an  accounting 
of  transactlona  between  the  parties  extending  over  a  long 
eeriee  of  7eara  It  Ib  the  duty  of  the  trial  court,  by  bimadf  w 
a  referee,  to  etat«  the  account  giving  the  lt«mfl  or  classes 
of  Items  and  euma  credited  and  charged  to  Uie  reepectlve 
parties  and  the  facta  In  his  opinion  aCordlng  a  reason  ttaen- 
for,  BO  that  this  court  may  form  a  Judgment  aa  to  whether 
the  conclusion  reached  is  JustlBed  bj  the  law  and  the  evi- 
dence.    Hanson  v.  Hanson 880 

2.  Hortgage  by  Tenant:  I>ien  on  Ihtebest  of  Cotbnaht.  In 
an  action  for  partition.  In  which  It  appears  that  the  l«sa] 
or  record  title  Is,  and  has  been.  In  one  of  the  tenants  In 
common  and  that  he  has  encumbered  the  property  for  his 
own  benefit  and  advantage,  It  is  error  to  charge  the  incum- 
brance as  a  lien  upon  the  aliquot  Interest  of  his  cotenant. 
Hanson  v.  Hanson 880 

5.  Tenancy  in  Common:  Accoumtho:  FAamEBSHir.  When 
in  an  action  for  partition,  it  appears  tliat  the  parties  in  In- 
terest are  not  tenants  In  common,  merely,  but  are  partners 
In  the  land,  it  is  proper,  upon  an  accounting;  to  charge 
either  party  with  the  value  of  bis  Individual  use  and  occupa- 
tion of  the  premlBee.    Hanson  v.  Hanson S80 

1.  Tenancy  in  Common:  Imfbovkubnts:  RBtUBVBSEmKT:  In- 
TiBEST.  A  tenant  In  common  who  discharges  Incumbrances 
or  makes  lasting  and  valuable  improvements  upon  the  prop- 
arty  under  circumstances  entitling  him  to  reimbursemest,  is 
entitled  to  Interest  upon  moneys  expended  In  so  doing.  San- 
son V.  Hanson .~ 880 

6.  Transactions  Hot  Ended:  LiMiTATtoit  or  Acnoira.  The 
transactions  between  the  parties  with  respect  to  the  land  In 
question  having  extended  over  a  long  term  of  years  and 
appearing  not  yet  to  have  ended,  the  statute  of  limitations 

is  not  pleadable.    Hanson  v.  Hanson 880 

PABTNEBSHIP.     See  Pabtitior,  3. 
FABTY  VALLS. 

1.  Covenant  for  Compensation:  Runniro  with  LAim.  A 
promise  by  an  adjoining  lot-owner  to  the  builder  of  a  party 
vail  to  compensate  him  for  the  use  thereof  is  personal  to 
the  promisee  and  not  a  covenant  running  with  his  land,  and 
where  the  builder's  lot  is  conveyed  to  ono  party  and  tha 
party  wall  agreement  assigned  to  another,  the  latter  Is  en- 
titled to  the  sum  due  under  such  agreemeuL    Cook  v.  Paul. .     9S 

2.  Damagea:    Cn.viu.u  i-:     i..   ...     .!       In  an  action  by  Ibe  first 

builder  under  a  parij    w&ll  nert^m^nt  against  bis  granteea 


PIiEADINO — Continued. 

3.  Bona  rides:  Notice:  Instbuctions:  Pbejudice:  Bnui 
AND  Notes.  Where  no  Isoue  as  to  the  bona  ;We<  of  the  trans- 
fer and  want  of  notice  on  the  i>art  of  the  Indorsee  la  raised 
by  the  pleadings,  error  In  Instructing  the  jury  that  a  prom- 
iBsory  note,  conUJning  an  agreement  to  pay  eichaage  on 
the  principal  sum.  Is  non-n^otlable,  la  without  prejudice. 
Bovier  v.  McCarthy 490 

4.  Conditions  Fertonned:  Statute  Giving  New  Reuedt.  In 
an  action  based  purely  on  a  statute  which  gives  a  new 
remedy  and  prescribes  prerequisite  condiyons,  facta  must 
be  allied  in  the  complaint  showing  the  performance  of 
these  conditions,  and  it  la  Insufficient  to  allege  In  general 
terms  that  the  plaintiff  has  performed  all  the  necessary  con- 
ditions on  his  part.    McCvllongh  v.  Colfax  County S43 

G.  Contemporaneous  Contract:  Demurber.  An  answer  which 
sets  forth  a  contemporaneous  agreement  vafyli>£  the  terms 
of  a  written  contract  which  Is  the  subject  of  the  suit,  but 
from  which  It  does  not  appear,  either  expressly  or  by  neces- 
sary Intendment,  that  such  agreement  was  oral.  Is  not  ob- 
noxious to  a  general  demurrer.  Tablet  d  Ticket  Co.  v.  Le 
Feber    105 

G.  Inconsistent  Allegations  In  Answer:  Biaction:  Waitkb. 
In  case  the  allegations  of  an  answer  are  inconsistent,  the 
proper  remedy  Is  by  motion  to  require  an  election;  unless 
such  a  motion  Is  made,  the  objectiou  is  ifalved.  McCormick 
Harveitino  Machine  Co.  v.  Hiatt 587 

7.  Mistake:  AMGnnMenTs:  After  HSABisa:  Discacnos.  Re- 
tasal  of  leave  to  amend  answer  alter  a  hearing,  and  set  up 
mistake  In  a  settlement,  an  exercise  ot  sound  discretion 
where  the  eivldence,  as  a  whole,  did  not  show  any  sudA 
mistake.    Arabian  Horse  Co.  v.  Bivena S23 

8.  Petition:  Title:  Amendme.sts:  JuaiaDiCTtoiT.  E!ntltllng  a 
petition  "In  District  Court  of  Douglas  County"  when  it  Is 
prepared  for  and  filed  In  the  county  court.  Is  an  amendable 
d^ect,  and  does  not  prevent  JurUdlctlon  attaching  when 
summons  is  duly  served  and  returned,  the  defect  corrected 
and  pleadings  to  the  amended  petition  filed  by  the  defend- 
ant.   Roseioater  v.  Horton 205 

9.  Petition:  What  rr  Must  Contain.  A  petition  which  does 
not  allege  that  the  defendant  has  violated  any  law  or  con- 
tract, or  caused  any  Injury  or  done  any  wrong  or  withheld 
any  right  or  been  guilty  of  any  negligence  or  has  threatened 
or  is  about  to  do  any  such  thing,  does  not  state  a  cause  of 
action.    Bands  v.  Ound SU 

10.  Beply,  New  Hatter  In.  It  is  only  in  those  cases  In  which 
the  answa"  contains  issuable  new  matter,  that  new  matter  la 
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PBXVOIFAL  AVD  AOEHT.  S«e  CknuGBS  Aim  UHitiiMiliM.  Dl- 
smAKCE,  1-4,  18,  19.    Fixuinia,  11. 

L  Authority  of  A^ont;  IdABiUTT  of  Pbihoifai..  In  Ui»  ab- 
nnM  of  nBtrlctlons  npon  the  agent's  powers  known  to  those 
who  deal  with  blm,  bis  acU  within  the  apparent  scope  of  his 
Bnth(»1tr  will  bind  the  principal.  Da^  d  Frees  Lumber 
Co.  V.  Bix^ 151 

S.  Authority  of  Agent:  Hbohanioi'  Lrhs:  Waitcb  or  Riobt 
Kt:  'BmxiKx  SniTiciBKT.  EMdence  examined,  and  held 
■nlBelMtt  to  susttdn  the  finding  that  the  agent  had  power  to 
waive  the  rti^t  to  a  mechanic's  Hen.  Day  d  Freea  Imm- 
ker  Oo.  V.  Btxlut 1B4 

t.  DlBcloanra  of  Agency:  Lubiutt  or  Aqknt.  An  agent  who 
falls  to  disclose  the  fact  of  his  agency  but  represents  him- 
self as  principal,  leading  a  stranger  to  deal  with  Mm  as 
■uch,  will  be  liable  as  principal    Jtxkson  v.  MtH/att 66 

4.  Dtselosttn  of  Agreney:  Recotekt  of  Patickkt:  Tknoob  ahs 
PuBCKiaaa.  A  T«nidee  under  an  executory  contract  for  the 
■aJe  ot  land  iiatd  to  the  agents  of  the  Tendor  flOO  cash, 
12,400  to  be  paid  upon  delivery  of  the  deed  to  the  premises. 
The  receipt  fc^  the  cash  payment  was  signed  "E.  J.  W.  per 
W.  ft  J."  The  vendee  also  took  from  the  agmits  an  ordw 
upon  the  tenant  to  deliver  to  him  the  crops  for  the  current 
year,  which  order  was  signed  "W.  ft  J.,  Attomeya  for  E.  J, 
W."  There  was  also  delivered  to  vendee  a  lease  from  E. 
J.  W.,  the  owner,  to  Q.  A.,  a  tenant,  signed  by  "B.  J.  W.  by 
W.  ft  J.  his  asts.  ft  Attys,"  upon  the  back  of  which  waa 
an  assignment  of  the  rights  of  E.  J.  W.  In  the  lease  to  vendee, 
the  same  being  signed  by  "B.  J.  W.  by  W.  ft  J.,  hts  attys." 
Vendee  rescinded,  and  within  a  few  days  after  payment  of 
the  flOD  cash,  brought  an  action  In  Iowa  against  E.  J.  W. 
Held,  That  In  an  action  against  the  agents  tor  the  recovery 
of  the  cash  payment  after  resctssion,  the  unsupported  testl- 
mony  ot  vendee  that  one  of  the  defendants  had  stated  at 
the  time  of  making  the  contract  that  he  owned  the  greater 
part  of  the  land,  and  that  E.  J.  W.  did  not  have  an  Interest 
therein,  which  testimony  was  denied  by  defendants,  was  fa- 
solBcleBt  to  charge  the  defendants  as  principals.  Jacktott 
V.  UcNatt 6S 

G.  Vrand  of  Agent:  Oontbacts:  CoBPOBATions:  Evtoeitce. 
Barber  v.  Martin,  67  Neb.,  446,  93  N.  W.  Rep.,  722,  followed 
and  qvroved.    Barber  v.  Kruff 439 

I.  Set-oS  and  Oonnter-clalm:  EMdedce  InsumciEnT.  Etvl- 
dence  examined,  and  held  Insufficient  to  support  the  verdict. 
If eio  Orlea**  Coffee  Oo.  v.  Butchinton 679 

nUKCIPAIi  AJn>  81TBBTT.    See  ATU.OHM£in:,  7. 


KAXLBX>ADS— Concluded. 

3.  Piroa:  Damaue8:  Evidence  Sl'ffioeht.  Evidence  examined, 
anil  held  autficlent  la  suslaf'n  the  judgment  of  the  trial  court- 
Chicago.  B.  <f  Q.  R.  Co.  v.  Beat BIO 

4.  Operation;  Damaoest  Knowlemie  of  Dakoeb  by  Isjurbd. 
A  track  man  on  a  railroad,  whoae  opportunitlea  to  obaerre 
any  of  the  dangers  Incident  to  bis  employment  are  as  good 
as  are  those  of  his  foreman,  Is  not  at  liberty  to  rely  upon 
the  foreman  entirely  for  his  safety.  He  should  call  attention 
to  dangera  observed  by  him.    Kiteberger  v.  Chicago.  B.  I. 

d  P.  R.   Co 324 

E.  Personal  InJurleB;  Damaoks;  NEaLioKSCB  Costributobt ; 
DiBBcriNO  Vebdict;  Evidence  Sufficient.  Upon  the  evi- 
dence disclosed  by  this  record,  the  action  of  the  district 
court  In  directing  a  verdict  for  the  defendant  is  approved. 
O'Eeefe  v.  Chicago,  B.  A  Q.  R.  Co 787 

BH1CEIVEB.    See  Appeal  ahd  Ebsob,  45.    Mobtqaoes,  16,  B8. 

1.  Oreditors'  Suit:  Appeal  bt  Pi^AiNTtPF.  A  plaintiff  tn  a. 
creditors'  bill,  who  has  been  awarded  a  sale  of  lands  but 
appeals  from  the  decree  because  it  refuses  him  any  right 
against  personal  property,  wilt  not  be  refused  the  appoint- 
ment ot  a  receiver  in  the  action  on  the  ground  that  the 
lands  have  been  conveyed  by  the  Judgment  debtor  subject 
to  all  its  debts  and  llablllUes.  Benedict  v.  T.  L.  V.  Land 
and  Cattle  Co 4T1 

2.  Creditors'  Suit:  Afpi:al  by  Puintiff.  Neither  will  such  a 
creditor  be  refused  a  receiver  merely  hecauae  hla  remedy  by 
sale  of  theland  is  suspended  by  his  own  appeal.    Benedict 

u.  T.  L.  V.  Land  and  Cattle  Co 471 

3.  Objectlond  to  Appointment:  Homestbad:  Abandonment: 
RBraiAi.  OF  OsjEcnoio  on  Motion  fob  Disohaboe.  An  appli- 
cation for  the  appointment  of  a  receiver  was  resisted  on  the 
ground,  among  othera,  that  the  premises  sought  to  be  placed 
Id  charge  of  the  receiver  was  the  homestead  of  the  detend- 
anta.  One  of  the  lasues  tried  wai;  the  abandonment  of  the 
homestead  by  the  d^endants  and  the  court  found  In  favor 
of  thB  plaintiff  and  appointed  a  receiver  with  directions  to 
t&k«  possession  of  the  premises.  Subsequently  the  defend- 
ants moved  the  court  for  an  order  dtactaarglng  the  receiver 
on  the  sole  ground  Chat  the  premises  placed  In  his  charge 
was  their  homestead.  Held,  That  the  question  of  the  home- 
stead right  of  the  defendants  having  been  determined  on  the 
hearing  (or  the  appointment.  It  could  not  be  again  raised  on 
a  motion  to  discharge  the  receiver  and  that  the  court  prop- 
erly denied  the  motion.    Firtt  2iat.  Bank  of  Sutton  v.  Aih- 


1.  OonMBt  of  Seller  and  Bayer:  Bni«iiaL  Tfae  consent  ot 
both  the  Teador  and  tb«  vendee  Is  esmntUl  to  a  Mda;  tmt 
th«  consent  ol  either  mar  b«  inferred  from  all  the  facts  and 
circumstances  surroonding  tbe  transaction.  Owtit*  v.  Mo- 
Oune    483 

3.  Contracts  of:  BviDEncE.  An  Instrument  signed  by  two  par- 
tlM  rodtlng  that  one  ba^  sold  to  the  other  property,  tbe 
title  to  which  fa  shown  by  extrinsic  proof  to  be  at  the  time 
in  the  latter.  Is  not  conclusive  evidence  of  a  contract  ot  salsi 
Matiringer   v.   SCeiner-Medinger   Co S92 

3.  Coupons  Sold  by  Indorsee  of  Bond:  Etidence:  Patmeht. 
The  facts  and  circumstances  surrounding  the  trsusfer  of 
certain  coupons  by  the  indorsee  of  the  bond  to  which  they 
were  attached,  examined,  and  held  to  show  a  sale  and  not  a 
payment  of  such  coupons.    Citftiaa  v.  AfcCune 4S3 

4.  Evidence:  Admibsidility :  TELtoRArHS  ahd  Telephoitks. 
Action  of  tbe  trlat  court  in  the  admission  of  evidence  ex- 
amined and  approved.    Lincoln  Mill  Co.  v.  Wisster 675 

6.  Tltls:  Validitt.  It  is  easeatlal  to  a  valid  sale  that  the 
party  purporting  to  sell  should  have  title  to  the  subject- 
matter.    Xanainger  v.  Steiner-Medinger  Co 392 

6.  Warranty:  Pleadino  Breacb:  Retcntiob  of  Goods:  Srr- 
OFF  Ann  CotTNTEB-cLAiM ;  REsriHsioTs:  TEKDBtt.  In  an  action 
for  the  purchase  price  of  goods  sold  and  delivered,  where 
the  sale  was  Induced  by  statements  and  representations 
amounting  to  a  warranty  of  kind  and  quality,  the  defendant 
may  retain  the  goods,  plead  a  broach  ot  warranty  and 
counter-claim  his  damages;  or,  he  may  rescind  the  sale  by 
returning  or  ottering  to  return  the  goods,  and  plead  such 
rescission  and  tender  as  a  complets  defense  to  ths  action. 
Btoan  Commission  Co.  v.  Frj/  d  Co 647 

7.  Warranty;  REaciBaionr  Eetubs  oa  Tebrcb  of  Goods: 
PulAdino.  Where  a  party  relies  on  a  rescission  of  the  sale 
for  his  defense  he  must  plead  the  same,  and  allege  that  he 
has  returned,  or  ottered  to  return,  the  goods;  and  an  an- 
swer which  fails  to  allege  such  a  rescission  and  return  or 
tender,  does  not  state  a  defense.  Sloan  Commigtian  Co.  v. 
Frv  <e   Co 647 

SCHOOU  ANT)  SCHOOL  DISTRICTS. 

1.  New  Districts:   Taxation:    Limitatioa  of.    School  District 

No,  40  was  created  by  the  county  superintendent,  a  part  of 
Its  territory  being  taken  from  district  No.  1.  The  super- 
intendent found  that  district  No.  40  should  rocelTQ  from 
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TAXATION.  See  Animals.  Homestead,  3,  4.  Mobtqaoes,  4,  26, 
56.  Municipal  Cobforations,  1,  11.  Schools  and  School 
Districts,  1.  2. 

1.  AsfleBsments  Against  Subsequent  Owner:  Bnfobcbment  of 
Lien.  Where  personal  property  has  been  held  out  as  be- 
lon£:lng  to  a  non-resident  person  or  corporation,  with  the 
owner's  and  the  other  party's  Idiowledge  and  consent,  If, 
while  the  treasurer  has  the  tax  list  and  warrant  for  the  col- 
lection of  the  tax,  the  i>er8on  to  whom  it  was  assessed  be- 
comes the  owner,  the  lien  of  the  taxes  will  attach  to  the 
property  and  may  be  enforced  against  a  purchaser.  Frank- 
lin d  Co,  V.  Layport 636 

Franklin  d  Co.  v.  Thackery 636 

2.  Assessments:  Jubisdiction:  Injunction.  While  jurisdic- 
tion to  make  special  assessments  must  appear  to  authorize 
a  valid  assessment,  one  seeking  to  enjoin  a  village  board 
from  making  such  assessments  must,  at  least,  show  that  on 
the  fftce  of  the  record  some  Jurisdictional  fact  is  wanting. 
Bemis  v.  McCloud 731 

3.  Counties:  Pubchase  bt  Boabd:  Cancellation.  A  county 
board,  after  having  purchased  real  estate  for  delinquent 
taxes  in  the  manner  provided  by  law,  can  not  cancel  or 
rescind  the  sale  without  the  full  payment  of  the  taxes,  pen- 
alties, interest  and  costs  on  account  of  which  the  same  was 
made.    Kelly  v.  County  of  Dawea 49 

4.  Counties:  Pubohase  by  Boabd:  Fobeclosube:  When  Ao- 
CBUES.  Article  4  of  chapter  77  of  the  Compiled  Statutes,  en- 
titled "Revenue,"  is  a  complete  regulation  concerning  the  en- 
forcement of  tax  liens  purchased  by  counties,  and  an  action 
to  foreclose  such  liens  can  not  be  begun  until  the  expira- 
tion of  two  years  from  the  date  of  sale.    Kelly  v.  County 

of   Dawes 49 

6.  Distress  Warrant:  Injunction:  Railboads.  Chicago,  B, 
d  Q.  R.  Co,  V,  County  of  Custer,  —  Neb.,  — ,  95  N.  W.  Rep., 
860,  followed  and  approved.  Chase  County  v,  Chicago,  B, 
d  Q.  R.  Co 635 

6.  Equalization:  Appeal  and  ESbbob:  Revebsal:  Duty  of  Dis- 
TBiCT  CouBT.  Where  error  is  prosecuted  to  the  district  court 
from  an  order  of  the  board  of  equalization  by  the  com- 
plainant, and  such  order  is  reversed,  the  district  court  may 
order  the  board  to  reconvene  for  the  purpose  of  hearing  the 
complaint.    County  of  Sarpy  v,  Clarke 87 

7.  Equalization:  Constitutional  Law:  Constbuction.  Sec- 
tion 4,  article  9  of  the  constitution,  has  no  reference  to  such 
changes  in  an  assessment  as  may  be  necessary  to  a  Just 
and  fair  equalization.    Court  tv  of  Sarpy  v.  Clarke 87 
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8.  EqunliJMittoii :  Denul  of  Relief:  Redcctiok  or  Aoosa 
AssRfiSMKNT.  A  board  of  equaliTatioa  abould  not  Aval 
lief  in  a  case  of  tb&t  Ulnd  on  the  ground  that  to  lawci 
assessment  of  a  complalDanl  would  reduce  the  aegr< 
aaBeaament.     County  of  Harpy  v.  Clarke 

9.  Equalieation:  Pleaui.vu.  In  a  complaint  filed  befo] 
board  of  equalization  Ly  oBe  aggrieved  by  the  exoeGBlva 
uallon  of  hie  land.  It  la  not  necessarr  to  allege  tbal  a 
lands  In  the  precinct  have  been  assessed  too  low,  Oo 
of  Sarpv  V.  Clarke 

10.  Equalization:  Pleading.  It  la  not  neceasary  that  Bucli 
plaint  be  dranti  with  the  precision  of  a  pleading  fn  a  ( 
of  record;  It  Is  eufllclent  If  It  shows  tbat  the  coinplal 
(considers  hlmsf^lf  aggrieved  and  that  hie  property  has 
asse'ssed  too  high.    County  of  Sarpy  v.  Clarke 

11.  Equalizatlou:  Question  Invulted  ik  PLCASttio.  The  < 
tlon  presented  by  a  complaint  that  the  property  of  the 
plalnant  has  been  assessed  loo  high  is  not  whather  it 
been  assessed  above  its  fair  value,  hut  whether  the  vl 
tion  placed  uiwn  it  liears  a  Just  relalion  to  that  placed  i 
other  property  of  Its  kind  in  the  preclncL  Oountv  of  8 
V.  Clarke 

13.  Foreclosure:  CtnTiFtcATEa  otr  Liens:  REquisiTEB.  Undei 
statute  requiring  an  ofBcer  to  certify  liens  to  the  sherll 
property  about  to  be  sold  at  judicial  sale.  It  ts  suffldei 
the  general  character  of  such  liens  be  slated  In  the  « 
Icates.    Ort-utt  ti.  Polalc]/,  SS  Neb.,  575.    Whelen  v.' StittO' 

13,  Poreclosure:  DEPOsrr  bt  Purchaser.  Rule  No.  S4  o( 
district  court  for  Douglas  county,  which  requires  blddai 
Judicial  sales  to  deiiosli  fSO  with  the  sheriff  aa  evideni 
their  good  faith.  Is  a  reaeoliable  one.  Oreen  V.  Dies 
Neb.  [Unot.].  818.  and  Cumminga  v.  Hart,  ante,  pagt 
approved  and  followed.     Whelen  v.  BtiliBell 

H.  Foreclosure;  Law  or  the  Case,  This  case  having  beei 
cided  upon  a  former  appeal  upon  subsianiially  the  same 
ord  as  that  nonr  before  us,  the  former  decision  IB  adH 
to.    ilerrill  v.  Van  Camp 

15.  Foreclosure:  SuBFLra:  RtnilTa  of  Pibat  MoRKiAont.  Rt 
of  proceedings  examined,  and  field  to  show  no  rever 
error.    Brockway  v.  Humphrey 

IG.  Homestead  Claimant  in  Posaession;  Likxs.  Jt7rouE»T 
Attachment.  Againmt  Slibplus.  The  rule  that  The  holdi 
a  limited  or  partial  interest  must  pay  taxes  while  in  pa 
slon,  aa  between  himself  and  the  remainderman,  does 
apply  to  a  homestead  claimant  In  poeaeasion  of  a  tract  t 
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Z.  Contr&cts:  Okal  EIvibencs  to  Extt-aht.  OtkI  testimony  nuj 
be  Introduced  for  the  purpose  of  explaining  an  ambiguity  in 
a  written  Instrument  Fidelity  Mutual  Fire  Int,  Oo.  v. 
Murphy    678 

3.  CroBB'Examinatlon :  CollateralMatteu:  SuBBUjvxirr  Com- 
isADicnoN.  Wben  &  witness  ia  croaa-examined  on  a  matter 
collateral  to  the  issue  be  can  not,  aa  to  his  answer,  bo  sab- 
■equently  eontradicted  by  the  party  patting  the  question, 
Johnston  v.    Spencer,   51  Neb.,   198,  followed.     Burke  Co. 

V.    FomJer 1S2 

4.  Cross-Examination:  Collatebai,  MArroB'.  Test.  The  test 
of  whether  a  Fact  inquired  of  In  cross-exam  I  nation  Is  col- 
lateral Is,  would  the  cross-eicamlnlng  par^  be  entitled  to 
prove  it  as  a  part  of  his  case  tending  to  establish  his  plaaT 
Johnston  V.  Spencer,    51   Neb.,   198,  foUowed.     Burke   Co. 

V.    Fowler 122 

5.  Cross -Examinatl on  of  Witness:  RBSTBiciioir  or:  EvmEnaE. 
Bill  of  exceptions  examined,  and  held  that  the  court  did  not 
err  in  restricting  the  cross-examiaatlon  of  a  witness,  and  In 
strllcing  out  a  part  of  such  cross-examination.  17.  P.  Bteam 
Baking  Co.  v.  Omaha  Street  R.  Co 396 

6.  CroBS-Examination ;  Strikino  lenESPONsn'E  Answer.  It  is 
not  error  to  strike  out  ati  Irresponsive  answer  giTen  on 
cross-examination,  especially  when  It  has  no  relation  to  the 
issues  In  the  case.    Arabian  Horse  Co.  v.  Biven* 823 

7.  Damages:  Excessive:  Pkr-sonal  InjnaiBS.  An  award  of 
(3,000  damages  for  a  broiten  leg  which  was  sklllfnlly  set  and 
"formed  a  good  union"  in  the  ordinary  course,  and  Is  not 
shown  to  hare  resulted  in  any  permanent  injury  beyond 
what  is  usually  involved  in  such  an  accident,  fteld  esces- 
siva    City  of  South  Omaha  v.  Fennell 427 

G.  Directing  Verdict:  Evidence.  A  trial  court  should  not  In- 
struct a  Jury  to  return  a  verdict  for  either  party  where, 
under  the  evidence,  there  is  any  doubt  about  the  propriety 
of  such  action;  but  where  the  duty  to  do  so  is  plain  it  should 
be  performed  without  hesitation.  V.  P.  Bteam  Baking  Co. 
1).  Omaha  Street  R.  Co XSG 

a.  Directing  Verdict:  Bvidebok  SomrassT.  Where  the  evi- 
dence without  contradiction  establishes  the  right  of  ona 
party  to  an  action  to  a  Judgment,  it  la  not  error  for  the  trial 
conrt  to  direct  a  verdict  accordingly.    McCleneghan  v.  Xor- 

ton I0» 

10.  DlMctiap  Verdict:  EIxECtrroBs  and  Aomin  is  tbatobs.  Record 
examined,  and  held  to  show  no  error  on  the  part  of  the  trial 
court,  and  that  it  properly  directed  a  verdict  for  defendant 


In  MTor,    Mgtate  of  Wolcott  9.  McOomkik  Earvtattnc  Ma- 
chine Oo 7M 

11.  ZMxactlsg  Tardlot:  SuBKnatoir  to  Just.  In  «B  sctlon  ftt 
law  wlien  Oie  right  to  recover  depends  npon  testimony  fran 
^rtdch  raaaoaabla  minds  mleht  draw  different  conclusfons, 
tta«  canse  eboald  be  submitted  to  the  Jnir.  But  where  only 
one  conclnslon  can  be  drawn  from  the  evidence,  the  court 
Shonld  direct  a  v^dlct.    OAestey  v.  RoOtefora  it  Gould. . . .  T6S 

U.  Bvidanee:  AoMiSBiBiLTrT.  Action  ot  the  trial  coart  In  ad- 
mitting evidence  examined,  and  AeM  proper,  /ciuen  v. 
Bteiber. 227 

18.  Xvidsnee:  Ai)kibbibiutt.  Rullnga  of  the  trial  court  on 
the  exclusion  of  evidence,  held  erroneous.    Bauer  v.  Taylor. .  710 

14.  BMdMioe;  AoinsaiBiLrTT.  Rulings  ot  the  trial  court  upon 
the  exclusion  of  testimony  examined,  and  haM  not  error. 
(Reversed  on  rehearing.)     Bauer  v.  Taylor 701 

U.  Evid«ic«  Conflicting:  Drascrmo  Verdict.  Where  the  evi- 
dence ou  a  material  act  Is  conflicting,  and  dlflerent  minds 
might  draw  different  conclusions  or  Inferences  therefrom. 
It  Is  error  for  tlie  court  to  direct  a  verdict  (or  either  part7. 
Pope   V.    WMtcomh 261 

16.  Evldeiiee  Indirect;  Coupitmcr.  Evidence  Is  not  to  be  re- 
jected necesaarilj'  because  It  does  not  bear  directly  upon  the 
IsBue;  if  It  tends  reasonably  to  establiBh  the  (act  In  contro- 
versy by  strengthening  the  probabilities  upon  one  side,  and 
Is  otherwise  competent,  it  should  be  received.    Clianiherlain 

V.  CAomberlain  Banking  Home 278 

17.  EvldMioa;  Vebdiot  CoaaEcrr:  Brbob  in  Ruukob:  Pbkjudioe. 
Where,  under  all  the  evidence,  the  plaintiff  must  recover, 
errors  In  rulings  upon  requests  for  instruction  are  without 
prejudice.    Oitv  of  South  Omaha  v.  Fennelt 417 

18.  Bvldeuea;  Tebdict  for  Piadititv:  Costs  Taxed  to  DnxiiD- 
AHT.  Under  the  undisputed  evidence  In  this  case,  hold  that 
the  plaintiff  was  entitled  to  recover  the  sum  ot  |30  wiOi  legal 
intorcet  to  the  date  of  JudgmMit,  and  the  costs  should  have 
been  taxed  to  the  defendant.    IfciEIdon  v.  Patton SO 

15.  Inspection  of  Books  or  Papers:  Disobetion:  BvmaitCB: 
STATum;  ConBiBtTcnoM.  TTnder  section  394,  Code  of  Civil 
Procedure,  the  granting  of  orders  for  inspection  of  books  or 
papers  is  lett  to  the  discretion  of  the  trial  court,  and  it  la 
also  left  to  the  discretion  (tf  the  court  whether  w  not  to 
exclude  nch  books  or  paper?  at  the  trial  If  InspecUon  Is 
not  pennltted.    Chamberlain  v.  Ghambtriain  Banking  Eouae,  278 

aO.  Instructions:  Afisuuizig  ExisTEncs  or  Faoi.  The  giving  ot 
an  iBstfucUon  which  assumes  the  possible  existencs  of  a 
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he  will  not  be  permitted  to  withhold  such  knowledge  from 

the  court  during  the  trial,  aJlow  the  case  to  l>e  eultmitted 
to  a  Jury  and  thus  speculate  upon  the  verdict.  By  such  eon- 
duct  he  will  be  held  to  have  waived  hla  right  to  a  new  trial 
on  that  ground,  nnleaa  he  aatlary  ihe  court  that  the  juror,  aa 
a  matter  of  fact,  was  prejudiced  against  him  thereby,  and 
could  not  render  a  fair  and  impartial  verdict  in  the  case. 

Parkins  v.  Missouri  P.  R.  Co 1 

38.  Pleading  Affirmative  Defease:  Bvidenck:  Instbuctiosb. 
Where  an  affirmative  defense  Is  set  out  In  an  answer  and 
evidence  tending  to  support  Buch  defense  la  given  on  the 
trial,  the  court  ehould  call  the  attention  Of  the  jury  to  that 
phase  Of  the  ease  by  a  proper  Instruction.  Figg  v.  Donahoo, .  661 
'  SB.  Pleading:  Aftkr  DEMiinnEa:  WjUveb  of  Ebkok.  An  assign- 
ment of  error  in  overruling  a  demurrer  to  an  answer  is  not 
available  where  the  plaintlll  afterwards  replied  to  the  an- 
swer.   Emery  v.  Hanna 491 

40.  Questions  of  Fact:  MEfHANica'  Lmns.  Whether  a  claim  on 
which  a  mechanic's  lien  was  based,  was  sold  to  another  by 
the  contractor  prior  to  his  perfecting  such  Ifen;  and  whether 
the  lost  work  on  the  building  was  done  for  the  sole  pur- 
pose of  extending  the  time  for  filing  a  Hen,  or  was  per- 
formed in  good  failh  uTider  the  agreement  for  the  erection 
of  tie  structure  and  to  complete  the  contract  according  to 
Its  terms,  are  purely  questiooB  of  fact.  Bankers'  Building 
and  Loan  Ass'n  v.  WilliamB 795 

41.  To  Court:  Evidence.  In  a  cause  tried  to  a  court,  a  judg- 
ment will  not  be  reversed  for  admission  of  incompetent 
evidence  when  the  Judgment  Is  sustained  by  sufficient  com- 
petent evidence.     O'Brien  v.  Elvever B71 

42.  Vaiianoo:  Evidence  Sofficibst:  Pebsonal  Injuries.  Rec- 
ord eiamlned.  and  held,  that  there  is  no  variance  between 
the  allegations  and  proof,  and  the  verdict  is  sustained  by 
sufficient  evidence.    City  of  South  Omaha  v.  Taylor 757 

43.  Verdict  Containing  Surplus  Words:  Costs.  The  trial 
court  has  no  right  to  refuse  to  receive  a  verdict  which  re- 
sponds to  the  Issues  and  Is  sustained  hy  sufficient  evidence 
I>ecauBe  it  contains  tie  words  "and  plaintiff  to  pay  all  costs." 
The  question  of  costs  Is  one  of  law  for  the  court,  and  such 
words  are  merely  surplusage.    McEldon  v.  Patton 259 

44.  Verdict:  Ob.jectioss,  Whe.v  Made.  Objections  relating 
merely  to  the  form  of  a  verdict  must  be  made  at  the  lime  of 

Its  rendition.     Whiting  v.  Carpcnler 342 

45.  Verdict  Only  One  Possible:  Prbjotiicb.  Where  the  verdict 
reached  is  the  only  possible  one  under  the  facts,  errors  in 
the  trial  are  not  prejudicial.    Carlton  v.  Jordan 359 
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the  usury  as  wpU  as  that  he  purchased  before  matnritr  and 
lor  a  valuable  consideration,     Bovier  v.  McCarthy 490 

TACATIOH.  _  See  Appe*i,  anb  Erbob.  39.     ATtACKMBnr.  15.     Iw- 

FASTH,   1,    2.      jL-lWMEflT,   3.   16-18.      NBW   TKIAI,   1. 

VALUATIOII.     See  Mortoaoes,  18-20.    Repixvut,  1. 

VAEIANOE.     See  Trial,  42. 

VBNDOB  AND  FTTRCKASEB.     See  Fraudtileiit  Convbtascbs, 

6-7.      HnSBAND   AND   WiPK.      PBINCfPAL  AND  AofiNT,    4. 

Frauds,  Statute  of;  MntiTGAaB  tDa  Pb£-&zibti>io  Degt:  Pbiobi- 
TiBS.  A  veadee  In  good  taitb  and  for  a  valid  and  sufficient 
consideration  or  chattels  wliich  are  left  in  the  possession 
of  the  vendor  under  such  circiimstancea  as  to  BatUfr  the  re- 
quirementB  of  the  statute  of  fraude,  has  a  right  superior  to 
that  of  a  creditor  who  aubse<|ueiitl7  ohtalns  them  in  pledge 
to  secure  the  payment  ot  a  pre-existing  debt.     Dexter  v. 

Citieena'  flat.  Bank  of  Norfolk 380 

VEBDICI.    See  Apfeai.  and  Ebbob,  32,  51.    Ejectment,  6.    Tbial, 

36. 
WAQBBS.    Se«  GtMiKo,  1.  2. 

WAXVBB.  See  Appeal  akd  Errob,  33.  E2.  Coxtbacts,  10.  Ckon- 
NAL  Law.  3.  Insurance,  16.  17.  Mootoaoes,  21.  Plead- 
tFO,  6,  11.     Pbincifal  ard  AasNi,  2.     Tbiaj.,  39.     Wab- 

WAEBANTT.    See  Contbacts,  9,  10.    FBAtro,  1.    Salbb,  6,  1. 

1.  Breach  by  Warrantor:  Relief:  Cohtbactb.  Contract  o( 
w&rranty  examined,  and  held  that  on  breach  thereof  by  the 
vendor  and  warrantor  the  only  relief  allowed  the  vendee  was 
to  return  the  article  sold  and  reclaim  the  consideration. 
Headnim  v.  Cote  Threshing  Jfacftine  Co 745 

2.  WaJver;  Notice  of  Defects:  CoNTBAns.  Where  a  con- 
tract of  warranty  proTldes  for  notice  of  defects  In  the  article 
aold,  to  be  given  to  Ihe  vendor,  and  that  "any  assistance 
rendered  by  the  company,  its  agents  or  servants  In  operating 
or  fn  reme<jying  any  actual  or  alleged  defect,  either  before 
or  after  the  ten  days'  trial,  shall  In  no  case  be  deemed  a 
waiver  of,  or  any  excuse  for  any  failure  of  tbe  purchaser  to 
keep  and  perUrm  the  conditions  ot  this  warranty."  Held, 
That  notice  to  an  agent  of  the  company  ot  detects  In  a 
machine  obtained  from  assisting  in  setting  It  up  and  trying 
to  make  It  worlr.  was  not  such  notice  as  complied  with  the 
conditions  of  the  warranty.  Eeagney  v.  Case  Threshing  Ma- 
chine Co T*B 

WASTE.      See  UOBTQAQES,  31. 


J^' 


